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Introduction 

TVyCY  LORD  AND  GENTLEMEN,— 
^  ^  At  the  session  of  the  27th  of  March,  1899,  the 
Tribunal  decided  that,  at  their  first  subsequent  meeting,  they 
would  hear  any  verbal  statement  which  the  Representatives 
of  the  Governments  of  Chile  and  the  Argentine  Republic 
might  wish  to  make  in  support  of  their  respective  claims. 
In  virtue  of  this  decision,  the  Representatives  of  both  countries 
submitted  to  the  Tribunal,  at  their  sessions  of  the  8th,  9th, 
and  nth  of  May,  the  fundamental  considerations  which  they 
deemed  it  advisable  to  bring  forward  on  behalf  of  the 
interests  which  they  are  upholding  in  the  present  dispute. 
The   Tribunal,  after  having  heard   them,    stated   that   they 

« 

would  consider  the  matter  previous  to  summoning  them  to 
another  session. 

A  few  days  afterwards,  those  entrusted  with  the  Argen- 
tine defence  expressed  a  desire  to  amplify  these  considera- 
tions by  making  a  further  Statement ;  and  thereupon  the 
Right  Honourable  Lord  Macnaghten  declared  that  the 
Tribunal  desired  to  be  put  in  possession  of  all  the  infor- 
mation and  all  the  arguments  which  either  party  might  think 
material  for  their  guidance,  and  that  th6y  were  prepared  to 
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hear  and  consider  everything  which  either  party  had  to  say 
and  to  give  the  opposite  party  an  opportunity  of  answer- 
ing it  if  they  so  desired. 

At  the  end  of  May  1900,  the  Tribunal  received  and 
forwarded  to  the  Legation  of  Chile  the  first  printed  part  of 
the  new  Argentine  Statement.  The  second  part  was  pre- 
sented at  the  beginning  of  the  month  of  August.  The  carto- 
graphical documents  complementary  to,  and  explanatory  of, 
the  text  of  the  Statement  were  delivered  between  the  1 7th  of 
December  1900  and  the  20th  of  April  of  the  present  year. 

Only,  therefore,  at  this  latter  date  was  the  Legation  of 
Chile,  to  which  the  Tribunal  had  from  time  to  time  sent  these 
documents,  in  possession  of  all  the  evidence  which  the 
Argentine  Legation  has  considered  it  advisable  to  issue  in 
defence  of  the  claims  of  their  country. 

The  first  Chilean  Statement  was  drawn  up  on  a  plan 
of  less  extensive  scope  and  strictly  limited  to  the  subject  of 
the  arbitral  suit.  As  the  question  submitted  to  the  decision 
of  H.  B.  Majesty's  Government  deals  with  the  practical  appli- 
cation of  the  Treaties  which  fix  the  frontier  line  between  the 
two  nations — Treaties  upon  which  both  put  different  construc- 
tions— this  statement  of  facts  was  confined  to  expressing  the 
meaning  ascribed  to  those  covenants  by  Chile,  together  with 
the  reasons  and  circumstances  on  which  this  interpretation 
was  based.       With   this  object  it  briefly  recalled  the  facts 

m 

which  gave  rise  to  the  boundary  question  ;  it  enumerated  the 
sources  of  the  fundamental  stipulation  of  the  Treaty  of  1881 
during  the  diplomatic  negotiations  which  preceded  it;    and 
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examined  this  same  Treaty  and  other  supplementary  coven- 
ants of  a  subsequent  date  so  as  to  show  the  principle  or 
rule  of  demarcation  stipulated  in  them. 

The  new  Argentine  Statement  has  considerably  enlarged 
the  scope  of  this  debate.  Commencing  by  stating  (page  ii.) 
that  the  frontier  between  the  two  Republics  from  north  to 
south  as  far  as  parallel  52^  "is  constituted  by  the  Cordillera 
de  los  Andes  upon  the  summit  of  which  nature  and  history,  geo- 
graphical science  and  political  considerations  have  designated 
the  divisional  line/'  a  chain  of  evidence  has  been  thus  traced, 
the  development  of  which  has  complicated  the  simple  question 
submitted  to  the  decision  of  H.  B.  Majesty's  Government. 
The  main  question  of  the  Arbitration  is  the  solution  of  the 
difficulties  which  have  arisen  between  the  Experts  entrusted 
with  the  demarcation  of  the  frontier  line  between  Chile  and 
the  Argentine  Republic  in  conformity  with  the  provisions  of 
Treaties  in  force,  and  which  are  due  to  the  circumstance 
that  the  Experts  and  their  Governments  differed  as  to  the 
meaning  of  the  said  Treaties  respecting  the  stipulated  prin- 
ciple of  the  demarcation.  Therefore,  to  remove  the  question 
from  this  standpoint  and  to  consider  it  from  that  of  nature, 
of  history,  or  of  geographical  science  and  politics,  is  to  alter 
its  tenor  and  to  complicate  it  with  the  development  of 
considerations  unconnected  with  it. 

A  consideration  which  must  be  dealt  with  in  the  first 
place  is  that  the  Treaty  of  188 1  must  not  be  regarded  simply 
as  a  covenant  stipulated  to  give  a  frontier  line  to  two  neigh- 
bouring countries,  since,  as  is  acknowledged,  it  was  the  result 
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of  a  compromise.  The  statesman  who  negotiated  it  on  the 
part  of  the  Argentine  Republic,  said,  in  explaining  it  before 
Congress :  "  I  am  now  about  to  give  an  account  of  the  reasons 
which  may  be  called  the  determinants  of  this  negotiation.  It 
has  been  effected  on  the  ground  of  a  comprofuisey  For  these 
reasons,  in  order  to  interpret  it  in  that  part  which  might  seem 
obscure  and  the  application  of  which  has  given  rise  to  the 
divergencies  submitted  to  arbitration,  it  must  be  considered 
principally  in  its  character  of  a  conventional  arrangement, 
involving  mutual  concessions  to  which  the  Treaty  owes  its 
existence.  Consequently  the  antecedents  which  will  be  of 
most  use  in  helping  to  determine  its  true  meaning  will  be 
those  expressing  the  intentions  which  the  parties  had  in 
view  when  negotiating  it. 

From  this  point  of  view,  many  of  the  facts  which 
the  Argentine  Statement  has  collected  as  elements  of  inter- 
pretation do  not  seem  to  be  very  conclusive.  Thus,  for 
instance,  the  abundant  quotations  from  works  of  historians 
and  travellers — especially  of  the  Colonial  Epoch,  and  of  the 
early  days  of  the  Independence,  in  which  the  Cordillera  de 
los  Andes  is  described  with  its  colossal  structure,  with  its 
majestic  aspect,  with  its  eternal  snows,  etc.,  and  in  which  it 
also  appears  sometimes  designated  as  the  eastern  boundary 
of  Chile — afford  no  useful  data  for  the  solution  of  the  main 
questions  submitted  to  the  Arbitrator :  questions  which  turn 
upon  the  interpretation  of  Treaties  concluded  as  the  result  of 
a  compromise.  They  have,  however,  an  object,  viz.,  to  draw 
from  the  assumption  that  the  Cordillera  de  los  Andes  possesses 
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special  conditions  for  a  natural  frontier,  the  conclusion  that 
those  conditions  determined  or  should  have  determined  its 
adoption  as  the  boundary  between  the  Spanish  colonies,  and 
to  deduce  therefrom  that  these  colonies  preserved  that  de- 
limitation when  they  constituted  themselves  as  independent 
nations. 

But,  as  the  historical  truth  is  that  the  Kings  of  Spain, 
when  making  the  original  partition  of  their  extensive  South 
American  dominions,  did  not  take  into  account,  for  that 
purpose,  the  Cordillera  de  los  Andes — which  always  remained 
included  within  some  of  the  political  districts  created  in  order 
that  they  might  be  included  in  the  administrative  units 
entrusted  to  faithful  public  servants  ;  and  as,  respecting 
Chile,  the  writers  who  said  that  this  Kingdom  stretched 
from  the  Pacific  or  Southern  Sea  as  far  as  the  Cordillera, 
referred  exclusively  to  that  part  of  its  territory  in  which 
the  nucleus  of  the  Spanish  population  existed,  expressly 
acknowledging  that  its  legal  boundaries  reached  the  other 
side  of  the  same  Cordillera — it  has  been  indispensable  to 
re-establish  these  truths  so  as  to  guard  against  the  possibility 
that  an  incomplete  knowledge  of  them  might  damage  the 
interests  of  Chile.  This  new  Statement  will,  therefore,  be 
more  voluminous  than  might  have  been  wished,  but  this  is 
inevitable,  since  the  Argentine  Representative  has  thought 
fit  to  introduce  so  many  new  elements  into  this  discussion* 

Nevertheless,  the  Argentine  Representative  himself  states 
that  this  discussion  should  be  confined  within  very  narrow 
limits. 
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''The  terms  in  which  the  Chilean  Representative  has  stated  the  con- 
troversy," he  says  in  the  Introduction  of  his  Statement,  "  are  not  those  which 
in  reality  apply  to  it. 

"  It  might  apparently  be  surmised  from  those  terms  that  the  question  on 
which  Her  Britannic  Majesty's  Government  are  requested  to  give  a  decision, 
is  a  doctrinarian  question — that  is  to  say,  the  meaning  of  the  treaties  in  force. 
However,  this  is  not  the  case  "  (pp.  i.  and  ii.). 

He  then  establishes  that  the  frontier  is  determined  by  the 
Treaties  ;  that 

**  in  marking  it  out  differences  might,  nevertheless,  arise  between  the 
functionaries  entrusted  with  its  tracing,  and  that  these  differences — only  these — 
are  submitted  to  Her  Britannic  Majesty's  Government  in  the  Agreement  of 
1896  "  (p.  ii.).  "  This  same  Agreement,"  he  says  further  on  (p.  xi.)  "reduced 
the  possible  difficulties,  and  consequently  the  cases  in  which  Arbitration  might 
be  necessary,  to  simple  divergences  respecting  the  topography  of  the 
Cordillera."  He  also  says  (pp.  iii.  and  iv.) :  "The  Treaties  have  ordered  that 
the  boundary  shall  run  along  the  main  chain  of  the  Cordillera  de  los  Andes,, 
i.e.  along  the  most  elevated  crests  that  may  divide  the  waters  of  the  said  Cor- 
dillera. This  rule  cannot  be  discussed,  as  the  Treaties  cannot  be  disregarded. 
To  terminate  the  discussion  it  is  only  necessary  to  determine  which  of  the 
landmarks  proposed  by  each  of  the  Experts  harmonize  with  these  stipulations. 
Her  Britannic  Majesty's  Government  will  decide  the  Experts'  differences  on 
these  points." 

It  may  here  be  observed,  in  the  first  place,  that  all  these 
restrictive  ideas  as  to  the  matter  of  the  question  submitted  to 
H.  B.  Majesty's  Government  are  openly  contradicted  by  the 
Argentine  Representative  himself.  In  fact,  after  having  es- 
tablished that  the  present  question  is  confined  to  the  fact  that 
H.  B.  Majesty  s  Government  shall  decide  which  of  the  land- 
marks proposed  by  the  respective  Experts  answer  to  the 
stipulations  of  the  Treaties,  he  considerably  amplifies  the  con- 
troversy  by  viewing  it  in  the  light  of  history,  of  politics,  of 
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administration  and  of  strategy,  without  perceiving  that  any 
discussion  upon  these  grounds  would  appear  useless  if,  as  he 
himself  says,  the  question  is  confined  to  deciding  which  of  the 
landmarks  proposed  by  the  Experts  are  placed  where  they 
should  be. 

But  it  will  be  more  useful  to  examine  these  views  of  the 
Argentine  Statement  in  the  light  of  the  Treaties. 

Among  the  quotations  which  have  just  been  made  there  is 
one  in  which  the  Argentine  Representative  lays  it  down 
^Statement,  p.  iii.)  that  "  The  Treaties  have  ordered  that  the 
boundary  line  sJiall  run  along  the  main  chain  of  the  Cordillera 
de  los  Andes,  i.e.  along  the  most  elevated  crests  that  may 
divide  the  waters  of  the  said  Cordillera";  adding  that  the  rule 
thus  formulated  cannot  be  discussed.  It  is,  however,  open  not 
only  to  discussion,  but  also  to  objection  :  it  is  even  inadmiss- 
ible because  the  Treaties  have  ftot  ordered  what  the  Argen- 
tine Representative  says.  If  he  affirms  that  such  a  thing  is 
ordered  by  the  Treaty,  it  is  because  he  arrives  at  this  con- 
clusion by  extracting  texts  from  various  covenants,  by  cleverly 
connecting  them  with  one  another,  by  explaining  them  in  his 
own  fashion,  and  even  by  completing  them  with  the  addi- 
tion of  words  which  do  not  belong  to  the  Treaty.  The 
Argentine  Representative,  by  thus  exercising  his  right,  un- 
doubtedly performs  a  complicated  hermeneutical  operation, 
the  deductions  of  which  are  open  to  contradiction,  or,  in 
other  words,  open  to  discussion. 

The  arbitrary  character  of  the  definition  of  the  boundary 
line  as  given  by  the  Argentine  Representative  is  clearly  seen 
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by  comparing  it  with  that  given  by  the  first  article  of  the 
Treaty  of  1881,  the  only  Treaty  which  has  defined  it.  This 
reads  as  follows  : 

"The  boundary  between  Chile  and  the  Argentine  Republic  is,  from  north 
to  south,  as  far  as  the  52^  parallel  of  latitude,  the  Cordillera  de  los  Andes. 
The  boundary  line  shall  run  in  that  extent  over  the  highest  summits  of  the 
said  Cordilleras  which  divide  the  waters,  and  shall  pass  between  the  sources 
flowing  down  to  either  side." 

Such  is  the  text  of  the  Treaty  into  which  the  Argentine 
Representative,  in  order  to  formulate  rules  which  he  calls  in- 
controvertible, introduces  the  following  alterations  by  way  of 
explanation,  of  translation,  or  of  interpretation  : 

Where  the  Treaty  says :  "  highest  summits  of  the  Cor- 
dillera''  the  Argentine  Representative  translates  :  "  vtai^t 
chain  of  the  Cordillera  de  los  Andes"  taking  this  last  expres- 
sion from  a  covenant  drawn  up  twelve  years  later — the 
Protocol  of  1893,  one  of  the  Articles  of  which,  not  intended 
as  a  definition  of  the  frontier  line,  employed  it  purely  with 
the  object  of  referring  to  the  same  frontier  line  that  had 
been  defined  in  a  previous  Article. 

Where  the  Treaty  says:  **  highest  summits  of  the  said 
Cordilleras  which  divide  the  waters,''  the  Argentine  Repre- 
sentative makes  it  say  :  "  The  most  elevated  crests  that  may 
divide  the  waters  of  the  said  Cordillera!'  thus  attempting  by 
the  addition  of  the  last  three  words,  which  do  not  belong  to 
the  Treaty,  to  replace  the  idea  of  a  positive  and  general 
division  of  the  waters  to  be  found  in  the  phrase  of  the  Treaty 
by  that  of  a  hypothetical  and  partial  division  of  the  waters  in 
the  Cordillera. 
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Whereas  the  Treaty  says  :  '*  shall  pass  between  the  sources 
flowing  down  to  either  side,"  the  rule  of  the  Argentine  Repre- 
sentative omits  this  most  important  stipulation,  and  further  on 
he  claims  that  **  vertientes  "  (sources  or  headstreams)  are  not 
the  flowing  waters  but  the  slopes  of  a  mountain. 

Now,    whether  the   two  expressions    "  highest    summits 
of  the  Cordillera  which  divide  the  waters  "  and  "  main  chain 
of  the  Andes  "  do  or  do  not  correspond  to  the   same  geo- 
graphical feature  ;  whether  the  waters,  the  division  of  which 
is  mentioned  by  the  Treaties,  are  the  waters  of  the  continent 
or  those  peculiar  to  some  chain  of  the  Cordillera ;  whether 
the  word  **  vertiente"  is  employed  in  its  hydrographical  sense 
or  in  its  orographical  meaning :  all  these  are  questiofis  which 
cannot  be  decided  by  dogmatic  and  positive  assertions,  but 
which  require  examination,  or,  in   other  words,  discussion. 
The  Experts  and  their  Governments  discussed  them  without 
result  and  their  failure  to  come  to  an  agreement  was  what 
brought  about  the  appeal  to  the  present  Arbitration.     There- 
fore this  discussion  must  necessarily  be  renewed  before  the 
Tribunal,  for  it  is  not  enough  that  they  should  be  acquainted 
with  the  results  of  the  divergencies  submitted  to  their  deci- 
sion, but  they  should  also  be  acquainted  with  their  immediate 
causes.    The  Government  of  Chile  maintain  that  their  Expert 
has  demarcated  the  frontier  line  following  the  interoceanic 
water- divide,  because  they  understand  that  it  is  so  prescribed 
by  the  Treaties.     The  Argentine  Republic  alleges,  in  her 
turn,  that  her  Expert  has  traced  the  same  line  following  the 
main  chain  of  the  Andes  because  she  also  believes  that  it  is 
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SO  prescribed  by  the  Treaties.  Which  of  these  two  interpre- 
tations is  the  true  one?  That  is  the  whole  question,  and 
where  there  are  doubtful  points  there  is  necessarily  matter 
for  discussion  or  for  examination. 

It  cannot,  in  fact,  be  conceived  how  the  Arbitrator  could 
decide  the  geographical  differences  of  the  Experts  without 
taking  into  consideration  their  causes  ;  nor  how  he  could 
decide  that  one  of  the  two  lines  was  according  to  the  Treaties 
while  the  other  was  not,  without  previously  forming  an 
opinion  as  to  what  the  Treaties  prescribed.  The  Argentine 
Representative  says  that  this  is  not  a  case  of  discussing  doc- 

« 

trines  and,  in  a  certain  sense,  he  is  right ;  this  is  not  a  case  of 
discussiftg  doctrines  or  principles  of  demarcation  in  order  to 
select  one  which  it  may  be  advisable  to  apply  for  the  deter- 
mination of  a  frontier  line  between  Chile  and  the  Argentine 
Republic  ;  but  it  is  a  case  of  finding  out  which  principle  was 
preferred  by  the  negotiators  of  the  Treaty  of  1881  in  order  to 
determine  the  dividing  line. 

From  the  documents  with  which  the  Tribunal  is  acquaint- 
ed, it  appears  that  in  1876,  the  Chilean  and  Argentine 
negotiators  entrusted  with  the  solution  of  the  boundary 
question  in  Patagonia  by  means  of  a  Treaty  of  Arbitration 
or  by  a  direct  agreement,  were  agreed  that  it  was  advisable 
to  fix  definitely  the  frontiers  of  both  Republics  all  along 
their  extent,  adopting  for  that  purpose  a  general  principle  of 
demarcation,  which  would  be  applied  to  the  territory  not 
included  in  the  Patagonian  question.  In  their  conferences  it 
was  said  that  a  selection  could  be  made  between  these  two 
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principles  :    the  highest  summits  of  the  Cordillera  ^nd  the 
water-divide.     The  point  having  been  left  under  considera- 
tion,  they    decided    it    in     1877,    during    later    conferences 
resulting  in  an  agreement  upon  the  matter,  which  was  that 
incorporated  later  on  in  the  definite  Treaty  of  188 1.     There 
is  no  doubt  whatsoever  that  in  that  Agreement  one  of  the 
two  principles  was  preferred  to  serve  as  the  basis  to  a  rule 
of  demarcation ;    but  the  Argentine  Republic  maintains  that 
the  first  of  these  was  chosen,  whilst  Chile  asserts  that  the 
second  was  selected.     The  Tribunal  require  to  know  which 
was  in  point  of  fact  the  one  adopted ;  and  Chile,  in  order  to 
-enlighten  them  upon  a  point  which  cannot  be  elucidated  save 
by    the   information   of  the   parties,   appeals   to  documents, 
recalls   the    questions    pending,   examines   the   text   of  the 
Agreements,  etc.,  endeavouring   to   show  that  the  negotia- 
tors  were   in   favour  of  the  principle  of  the    water-divide, 
because  they  considered  it  the  more  scientific  and  easier  of 
application,  the  only  one  deserving  the  name  of  principle  of 
demarcation,   and  likewise  the   only  one   which  could  settle 
effectively   the  questions  which  it  was  desired  to  eliminate. 
Chile    does    not    thereby    contend    that    this    doctrine    or 
principle    of    demarcation    should  now   be  preferred,   owing 
to   the    advantages   which    it    presents    in    itself,    but    be- 
cause it  was  the  one  adopted  by  the  negotiators  on  account 
of  its  aforesaid  favourable  conditions.    Acknowledging,  there- 
fore, that  this  is  not  a  suitable  moment  for  the  theoretical 
discussion  of  principles  of  demarcation,  she  maintains  that  in 
the  Treaty  of  1 88 1   there  is  a  principle  stipulated,  and  that 
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according  to  it  the  divergencies  submitted  to  the  decision  of 
the  Arbitrator  must  be  settled. 

On  her  side,  the  Argentine  Republic  puts  forward 
certain  demands  which  are  irreconcilable  with  the  nature  of 
the  present  dispute.  What  she  claims,  in  brief,  is  that  H.B* 
Majesty's  Government  should  accept  as  an  established  fact 
that  the  boundary  line  stipulated  is  a  so-called  main  chain  of 
the  Andes,  and  that  they  should  confine  themselves,  in  the 
discharge  of  their  high  office,  to  condemning  the  line  pro- 
posed by  Chile  if  they  do  not  find  it  situated  within  the  said 
chain.  These  are,  according  to  the  Argentine  Statement 
(page  X. ),  the  rules  which  they  must  observe  : 

"  I.  The  wall  of  the  Cordillera  de  los  Andes  constitutes  the  natural  and 
conventional  frontier  between  the  two  countries,  from  the  extreme  north 
*to  the  proximities  of  parallel  52°.' 

"  2.  Within  this  Cordillera  the  line  should  be  traced  on  a  chain,  and  not  in 
isolated  peaks. 

"  3.  The  chain  to  be  chosen  is  the  main  one,  i.e.  the  most  elevated,  the 
most  continuous,  having  the  most  uniform  general  trend,  and  its  flanks  shed- 
ding the  largest  volume  of  water. 

"  4.  In  the  main  chain  thus  circumscribed,  the  line  should  run  along  its 
watershed,  i.e.  along  the  edge  of  the  intersection  of  its  slopes. 

"  5.  The  frontier  line  should  cut  all  watercourses  which  traverse  the  main 
chain." 

In  order  to  formulate  these  rules  the  Argentine  Repre- 
sentative has  been  compelled  to  do  everything  which^ 
according  to  his  own  declarations,  ought  not  to  be  done  in  the 
present  state  of  the  question.  In  some  of  them  he  interprets 
the  Treaties  with  considerable  licence,  thus  giving  ground 
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for  discussing  the  consistency  of  his  interpretations.  In 
others  he  lays  it  down  that  the  frontier  line  must  be  subject 
to,  and  characterized  by,  certain  conditions  not  mentioned  in 
the  Treaties,  thus  opening  up  a  discussion  regarding  points 
which  properly  belong  to  theoretical  doctrines  of  demarcation. 

Thus,  for  instance,  the  Treaties  have  nowhere  "  ordered  '' 
that  the  frontier  line  should  be  traced  **  along  a  chain  and 
not  over  isolated  peaks."  The  Boundary  Treaty  merely  says 
that  it  shall  run  along  **  the  highest  summits  of  the  Cordil- 
leras which  divide  the  waters."  It  is  true  that  the  boundary 
line  so  defined  is  alluded  to  in  a  subsequent  Protocol  as  the 
**  main  chain  of  the  Andes  "  ;  hence  it  may  be  deduced  that, 
in  the  intention  of  the  negotiators  of  the  latter  Agreement, 
the  **  highest  summits  of  the  Cordilleras  which  divide  the 
waters "  constitute  a  chain  ;  but  this  assumption  of  theirs 
cannot  be  construed  as  constituting  a  rule,  much  less  one 
opposed  to  the  formal  order  of  a  Treaty  the  spirit  of  which  is 
declared  to  be  preserved  intact. 

The  frontier  chain,  says  another  of  the  Argentine  rules, 
is  that  which  possesses  these  distinctive  conditions  :  con- 
tinuity, uniformity  of  general  trend,  and  shedding  down  its 
flanks  the  largest  volume  of  water.  However,  as  the 
Treaties  do  not  mention  any  of  these  conditions,  it  is  obvious 
that  they  answer  better  to  a  theoretical  doctrine  of  demarca- 
tion. 

Neither  do  the  Treaties  prescribe  that  the  frontier  line 
should  cut  rivers  ;  and  this  rule  can  only  have  been  deduced 
from  the  Protocol  of  1893  by  means  of  an  interpretation  that 
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destroys  the  whole  system  of  delimitation  upon  which  they 
were  shaped  and  sanctioned,  and  which  can  be  legitimately 
controverted . 

Accordingly  the  assertions  of  the  Argentine  Statement 
upon  these  and  many  other  points  call  for  examination  and 
admit  of  contradiction.  This  Statement  puts  forward  counter 
assertions,  which,  it  is  hoped,  will  be  proved. 

Thus  there  will  ensue  a  debate  which  is  necessary  for 
the  elucidation  of  the  questions  submitted  to  the  Arbitrator 
and  without  which  the  latter  could  not  conceivably  solve 
difficulties  which  appear  in  a  material  form  but  which  liave 
arisen  from  a  disagreement  of  the  parties  respecting  a  point 
of  law,  such  as  is  the  interpretation  to  which  the  Treaties 
are  open.  The  Argentine  Republic,  for  instance,  presents 
a  line  traced,  not  without  cases  of  exception,  over  a  so- 
called,  and  in  its  greater  part  unexplored,  main  chain  of  the 
Andes,  declaring  that  she  has  traced  it  there  because  it  is  thus 
prescribed  by  the  Treaty.  Since  this  line  has  been  objected 
to  by  Chile  and  the  decision  of  the  Arbitrator  requested,  the 
latter  will  assuredly  inquire,  first,  whether  it  is  true  that  the 
Treaties  enjoin  that  the  line  should  run  along  the  main  chain 
of  the  Andes,  and  then,  should  the  said  chain  be  proved  to 
exist  and  be  recognizable,  whether  the  line  presented  is 
really  to  be  found  on  it.  To  form  an  opinion  on  the  first 
point.  His  Britannic  Majgsty's  Government  will  examine  the 
Treaties ;  to  be  convinced  of  the  latter,  they  will  order  a 
survey  of  the  ground  ;  and  these  two  successive  operations 
will  place  them  in  a  position  to  settle  the  question.     This, 
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moreover,  is  the  procedure  clearly  indicated  by  the 
Agreement  of  the  17th  of  April,  1896,  which  entrusts  to 
them  the  settlement  of  the  differences  of  the  Experts,  by 
applying  the  stipulations  of  the  Treaty  of  1881  and  Protocol 
of  1893,  after  a  survey  of  the  ground  by  a  Commission 
appointed  by  the  Arbitrator. 

When  it  is  claimed  by  the  Argentine  Republic  that  the 
present  question  turns  exclusively  upon  "geographical 
differences  respecting  the  topography  of  the  Cordillera," 
thus  excluding  the  interpretation  of  the  Treaties,  it  is  over- 
looked that,  if  it  were  so,  such  question  would  not  have  been 
submitted  to  the  decision  of  H.  B.  Majesty's  Government. 
The  Treaty  of  1881  admits  that  its  application  may  give  rise 
to  substantial  difficulties  of  a  geographical  character,  and  to 
questions  of  another  kind  to  which  it  only  refers  gener- 
ally and  among  these  that  of  its  own  interpretation  may  be 
strictly  included-  In  order  to  decide  both  these  classes  of 
difficulties,  it  appointed  different  judges. 

In  Article  i  it  contemplated  the  case  of  **  difficulties  that 
might  arise  owing  to  the  existence  of  certain  valleys  formed 
by  the  bifurcation  of  the  Cordillera  and  where  the  water- 
divide  should  not  be  clear.*'  To  deal  with  these  difficulties 
it  stipulated  that  two  Experts  be  appointed,  one  by  each 
party,  who  would  settle  them  amicably,  and,  in  case  of  dis- 
agreement between  them,  that  a  third  Expert  appointed  by 
both  Governments  should  be  called  in  to  decide  them. 

In  Article  6  it  stipulated  the  following  : 

'^  Any  question  which  may  unhappily  arise  between  the  two  countries,  be 
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it  on  account  of  the  present  arrangement,  or  be  it  from  any  other  cause  what- 
soever^ shall  be  submitted  to  the  decision  of  a  friendly  Power." 

No  doubt  whatsoever  is  possible  in  this  respect  The 
solution  of  the  difficulties  of  a  geographical  character  was 
entrusted  by  the  Treaty  to  Experts  ;  and  if  it  did  not  refer 
to  others  than  those  which  might  arise  from  the  existence  of 
valleys  of  the  Cordillera  where  the  water-divide  should  not 
be  clear,  this  was  due  to  the  fact  that  its  authors  believed  the 
latter  only  to  be  possible,  in  view  of  the  nature  of  the  hydro- 
graphical  principle  of  the  demarcation  which  they  had  adopted, 
The  solution  of  all  other  questions  of  any  nature  which 
might  unfortunately  arise  was  entrusted  to  an  Arbitrator. 
Nor  was  it  doubtful  that  these  other  questions  which  were  to 
be  submitted  to  the  decision  of  a  friendly  Power  would  be  of 
greater  importance  and  transcendency  than  geographical  diffi- 
culties, for  this  is  shown  by  the  high  rank  of  the  Judge  called 
in  to  decide  them.  The  decision  of  a  man  of  professional 
ability,  of  a  geographer,  of  an  expert,  in  one  case  ;  the  award 
of  a  Power  in  the  other  :  this  is  the  arbitral  mechanism  of 
the  Treaty. 

Therefore,  from  the  fact  that  as  far  back  as  1896  the 
Governments  agreed  to  request  the  decision  of  a  friendly 
Power — to  which  Article  6  of  the  Treaty  of  1881  refers — ^for 
the  solution  of  their  divergencies,  it  is  logically  inferred  that 
they  understood  that  these  divergencies  gave  rise  to  questions 
which  could  only  be  decided  by  an  Arbitrator;  and  had 
they  understood,  in  1898,  that  what  they  were  submitting  to 
arbitration  merely  consisted   of  geographical   disagreements 
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regarding  the  topography  of  the  Cordillera,  they  would  not 
have  declared,  as  they  expressly  did,  that  the  question  was  a 
matter  devolving  upon  the  Arbitrator,  nor  would  they  have 
requested  the  latter  to  exercise  his  powers  by  strictly  apply- 
ing provisions  of  the  Treaties,  but  to  do  so  by  examining 
the  topography  mentioned. 

The  official  documents  submitted  to  the  Tribunal  testify 
to  the  accuracy  of  these  remarks.  In  the  Act  or  Minute  of 
September  22,  1898,  it  is  recorded  that  the  Minister  Plenipo- 
tentiary of  the  Argentine  Republic,  when  discussing  with 
the  Minister  for  Foreign  Affairs  of  Chile  the  frontier  lines 
presented  by  the  Experts,  stated  that  the  Argentine  Experts 
affirmed  to  him  that  certain  points  and  stretches  of  the 
Chilean  Expert  s  line  were  not  situated  within  the  Cordillera 
de  los  Andes  as  is  provided  by  the  Treaties,  and  in  the  form 
that  they  prescribe.  To  this  the  Minister  for  Foreign  Affairs  of 
Chile  replied  that  the  Chilean  Expert  had  informed  him  that 
those  points  and  stretches  were  found  to  be  situated  in  the 
Cordillera  de  los  Andes  as  provided  by  the  Treaties  and  in 
the  form  that  they  prescribe.     The  Act  continues  as  follows  : 

**In  view  of  the  foregoing  contradictory  declarations,  which  raise  a  ques- 
tion that  the  Arbitrator  alone  can  decide,  and  it  not  having  been  possible  to 
arrive  at  any  direct  arrangement,  the  Minister  for  Foreign  Affairs  of  Chile 
and  the  Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the  Argentine 
Republic  agreed,  in  the  name  of  their  respective  Governments,  to  transmit 
to  that  of  Her  Britannic  Majesty  a  copy  of  the  present  Minutes,  of  the 
Minutes  read  of  the  Commissioners,  and  of  the  International  Treaties  and 
Agreements  existing,  so  that,  in  accordance  with  the  second  basis  of  the 
Agreement  of  April  17,  1896,  they  may  decide  the  differences  above  recorded." 

The  evidence  offered  by  this  Act  is  conclusive.      The 
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Plenipotentiaries  of  both  countries  took  into  consideration 
the  divergencies  of  the  Experts  and  their  contradictory- 
declarations,  and  agreed,  without  any  difficulty,  that  they 
raised  a  question  which  the  Arbitrator  alone  could  decide. 
Therefore,  the  final  agreement  reached  by  the  Plenipoten- 
tiaries of  both  countries  in  September,  1898,  established : 
that  the  geographical  differences  of  the  Experts  did  not  of 
themselves  constitute  the  question  which  should  be  submitted 
to  Arbitration,  but  that  they  raised  a  question  which  was  of 
such  a  nature  that  the  Arbitrator  alone  could  decide  it.  The 
Plenipotentiary  thus  concluded  that  this  was  not  a  case  of 
appealing  to  the  decision  of  a  third  Expert  to  whom  should 
be  submitted  (according  to  Article  i  of  the  Treaty  of  1881 
and  the  sixth  of  the  Agreement  of  1888)  the  decision  of 
questions  of  a  purely  technical  or  geographical  character  to 
which  the  demarcation  of  the  frontier  should  give  rise. 

The  nature  of  the  question  which  it  was  agreed  to  submit 
to  the  Arbitrator  is  determined  by  antecedents  which 
are  recorded  in  the  Act.  On  examining  the  lines  presented 
by  the  Experts,  it  was  found  that  they  did  not  coincide  at  certain 
points  and  stretches  ;  and  nevertheless,  both  declared  that 
they  were  situated  within  the  Cordillera  de  los  Andes,  "  as  is 
provided  by  the  Treaties  and  in  the  form  thai  they  prescribed 
The  divergency,  therefore,  was  evidently  caused  by  the  fact 
that,  as  already  explained,  the  Experts  put  a  different  con- 
struction on  how  it  was  provided  and  in  what  form  it  was 
prescribed  in  the  Treaties  that  the  Boundary  should  be  located 
in  the  Cordillera. 
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The  Argentine  Plenipotentiary,  however,  overlooking 
the  nature  of  the  Experts'  disagreement,  suggested  that  fresh 
surveys  should  be  made  on  the  ground  in  order  to  solve  the 
difficulty.  The  Minister  for  Foreign  Affairs  of  Chile,  realiz- 
ing that  nothing  would  be  gained  by  acting  in  this  way, 
because  the  difficulty  did  not  arise  from  geographical  errors 
subject  to  rectification,  but  from  the  different  meaning  given 
to  the  Treaties  by  both  parties,  obtained  from  the  Argentine 
Plenipotentiary  the  withdrawal  of  his  request,  and  it  was 
decided  that  the  question  should  be  placed  before  the  Arbi- 
trator as  the  only  judge  who  could  decide  it. 

It  is  evident,  •  moreover,  and  it  is  proved  by  their  con- 
troversies during  over  six  years,  that  the  .Experts  always  put 
a  different  interpretation  on  what,  for  the  purposes  of  the 
demarcation  of  the  frontier  line,  the  Treaties  call  ** Cordillera 
de  los  Andes,"  and  the  contradiction  of  their  declarations  in 
1898  arises  therefrom.  This  difference  is  easily  explicable.  It 
is  admitted  on  both  sides  that  Article  i  of  the  Boundary 
Treaty  of  1881,  faithfully  reproduced,  with  mere  verbal 
modifications,  an  agreement  upon  the  subject,  at  which  the 
Chilean  and  Argentine  negotiators  had  arrived  in  1877.  The 
said  agreement  was  reached  on  the  basis  of  the  adoption 
of  a  general  principle  of  demarcation  applicable  to  the  whole 
of  the  Andean  frontier,  the  southern  extremity  of  which  was 
determined  on  parallel  52°  by  the  compromise  of  1881.  That 
a  principle  of  demarcation  was  adopted,  was  never  questioned 
on  either  side;  but  in  1892  its  nature  began  to  be  contro- 
verted.    The  Expert  of  Chile.  Senor  Barros  Arana.  who  had 
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been  the  negotiator  in  1877.  maintained  that  the  principle  of 
demarcation  adopted  at  that  time,  and  reproduced  in  the 
Treaty  of  1881,  was  that  of  the  main  water-parting.  On 
behalf  of  the  Argentine  Republic  it  was  maintained  that  the 
boundary  agreed  to  was  that  determined  by  a  line  of  summits 
of  the  Cordillera ;  of  the  highest  summits,  as  was  said 
before  1893  :  of  the  summits  of  the  main  chain,  as  was  said 
later.  Evidently,  what  was  fundamental  and  predominant  in 
the  context  of  Article  i  of  the  Treaty,  was  the  principle  of 
demarcation,  and  that  all  the  geographical  or  topographical 
features  mentioned  therein  are  to  be  selected  subject  to  it. 

According  to  this  idea,  and  to  the  belief  invariably  main- 
tained by  him  since  1877,  that  the  principle  of  demarcation 
stipulated  was  that  of  the  general  water-divide,  Seftor  Barros 
Arana,  as  Chilean  Expert,  made  on  the  Record  of  the  ist  of 
January,  1894,  the  declaration  that  by  the  words — 

^  main  chain  of  the  Andes  he  understood  the  uniutenrupted  line  of  summits 
which  divide  the  waters,  and  which  form  the  separation  of  the  hydrographi- 
cal  basins  or  regions  tributary  to  the  Atlantic  on  the  east  and  the  Pacific  on 
the  west,  thus  defining  the  boundary  between  the  two  countries  in  conformity 
with  the  principles  of  geography,  the  Boundary  Treaty  and  the  opinion  of  the 
most  distinguished  geographers  of  both  countries.'' 

This  declaration  made  by  the  Expert  of  Chile  in  1894  deter- 
mines and  clearly  specifies  the  sense  of  his  other  declaration 
in  1898.  In  saying,  according  to  this  last  declaration,  that 
the  frontier  line  presented  by  him  was  found  to  be  situated  in 
the  Cordillera  de  los  Andes  as  is  provided  by  the  Treaties  and 
in  the  form  that  they  prescribe,  he  did  not  need  to  repeat  that, 
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in  his  opinion,  the  Treaty  prescribed  and  established  that  the 
boundary  should  run  along  the  uninterrupted  line  of  summits 
which  divide  the  waters  and  which  form  the  separation  of 
the  hydrographical  basins  tributary  to  the  Atlantic  and  to 
the  Pacific,  because  his  interpretation  of  the  Treaties  was 
stated  in  an  official  record  of  the  conferences  between  the 
Experts. 

It  is  advisable  to  observe  in  connexion  with  this  point 
that  the  Argentine  Expert  used  the  same  method  as  the 
Chilean  Expert,  though  in  a  contrary  direction.  The  latter, 
taking  the  water-divide  as  the  only  principle  and  invariable 
rule  of  demarcation  established  by  the  Treaties,  understood 
that,  for  the  purposes  of  these  Treaties,  the  meaning  of  the 
expression  **  Cordillera  de  los  Andes  "  was  subordinate  to  the 

application  of  the  said    principle,  and  refused   to  take  into 
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consideration  any  feature  of  the  Cordillera  which  might  not 
comply  with  the  condition  of  dividing  the  waters.  The 
Argentine  Expert,  on  his  part,  adopting  as  the  only  principle 
the  delimitation  along  an  undefined  **main  chain  of  the  Andes,*' 
refused  to  take  into  account  all  such  sections  of  the  main 
water-divide  as  did  not  conform  to  his  orographical  desider- 
atum and  endeavoured  to  substitute  subordinate  watersheds 
and  fragmentary  ridges  which  he  selected  for  the  formation 
of  his  main  chain. 

The  Argentine  Statement  says  with  respect  to  this 
(page  ix.) :  **  For  the  Expert  of  the  Argentine  Republic,  the 
water-parting  line  is  nothing  more  than  the  detail  which 
serves  him  as  a  secondary  rule  to  designate  in  the  main  chain 
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of  the  Cordillera  de  los  Andes  the  topographical  boundary 
between  the  two  countries." 

The  Experts  were  in  accord  in  this  respect  at  least :  in 
acknowledging  that  Article  i  of  the  Treaty  of  1881  contained 
a  principal  rule  and  secondary  rules,  or  rules  of  detail  for  the 
demarcation  of  the  frontier  line.  Is  the  Cordillera,  regarded 
as  an  orographical  feature,  the  principal  rule,  or  is  the  water- 
parting  the  principal  rule  ?  The  Experts  and  their  Govern- 
ments were  in  constant  and  radical  disagreement  in  this 
respect.  Whenever  the  question  arose,  all  their  efforts 
were  directed  towards  preventing  it.  by  means  of  temporary 
arrangements,  from  developing  into  a  conflict,  in  order  that 
the  demarcation  of  the  frontier  should  be  carried  out,  at  least 
in  part.  **  Even  if  such  a  disagreement  should  occur,"  says 
Clause  3  of  the  Protocol  of  the  6th  of  September,  1895,  **the 
Sub-Commissions  shall  continue  to  mark  out  the  frontier  from 
the  point  next  to  that  where  the  difficulty  arose,  and  in  the 
same  direction  as  before."  Meanwhile,  the  main  question, 
which  was  that  of  the  interpretation  of  the  Treaties,  remained 
outstanding;  and,  once  the  expedients  for  delaying  the  in- 
evitable final  disagreement  were  exhausted,  the  question  would 
necessarily  reappear  and  then  only  to  be  submitted  for 
solution  by  the  Arbitrator,  who  would  determine  what,  in 
point  of  fact,  was  the  principle  of  demarcation  stipulated  in 
the  Treaties. 

But  the  Argentine  Representative  alleges  that  the  Govern- 
ment of  Chile  agreed  to  submit  to  the  Arbitrator  simply 
the  geographical  differences  to  which  several  allusions  have 
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already  been  made,  and  he  thinks  the  expression  of  his  views 
in  this  respect  is  found  in  the  Agreement  of  April  17,  1896. 
In  his  Statement  the  following  may  be  read  (page  xi.)  : 

"The  two  Governments,  when  stipulating  the  terms  of  Article  2  of  the 
Agreement  of  April  17,  1896,  confirmed  once  more  the  boundary  on  the 
summit  line  of  the  Cordillera,  and  reduced  the  possible  difficulties,  and  con- 
sequently the  cases  in  which  Arbitration  might  be  necessary,  to  simple 
divergences  respecting  the  topography  of  the  Cordillera,  divergences  which 
might  arise  between  the  views  of  the  Experts  as  to  the  situation  of  the  main 
chain  which  contains  the  traditional  high-summit  ridge,  and  the  '  arcitinious ' 
boundary.  The  fact  of  an  agreement  having  been  entered  into  to  the  effect 
that  the  said  divergences  were  only  to  be  decided  by  the  Arbitration,  after  a 
survey  of  the  ground  that  gave  rise  to  them,  by  a  Commission  of  Technical 
Experts  throws  still  more  light,  if  possible,  upon  the  intention  of  the  Govern- 
ments." 

The  Article  of  the  Agreement  of  1896  to  which  the 
previous  commentary  refers  is  as  follows  : 

'*2,  If  differences  should  occur  between  the  Experts  in  fixing  the  boundary 
marks  in  the  Cordillera  de  los  Andes  to  the  south  of  parallel  26°  52'  45", 
and  should  it  not  be  possible  to  remove  such  differences  by  friendly  arrange- 
ments between  the  Governments,  they  shall  be  submitted  to  the  decision  of 
Her  Britannic  Majesty's  Government,  which  is  hereby  appointed  by  the  Con- 
tracting Parties  in  the  capacity  of  Arbitrator  intrusted  with  the  strict  appli- 
cation in  such  cases  of  the  prmnsions  of  said  Treaty  (1881)  and  Protocol 
(1893)  after  a  survey  of  the  ground  has  been  made  by  a  Commission 
appointed  by  the  Arbitrator." 

The  Agreement  of  the  Governments  of  Chile  and  the 
Argentine  Republic  contained  in  this  clause  refers  exclusively 
to  these  two  points  :  to  designating  H.  B.  Majesty's  Govern- 
ment as  Arbitrator  for  the  solution  of  the  differences  which 
might  be  eventually  submitted  to  them  ;  and  to  establishing 
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that  the  Arbitrator  must  previously  order  a  survey  of  the 
ground  by  a  Commission  and  must  pronounce  judgment  by 
strictly  applying  the  provisions  of  the  Treaty  of  i88i  and 
Protocol  of  1893.  The  Agreement  of  the  Contracting  Parties 
includes  no  other  matter,  and  only  by  means  of  a  most 
arbitrary  interpretation  of  the  clause  quoted  is  it  possible  to 
affirm  that  it  further  provided  that  the  difficulties  to  be  sub- 
mitted to  the  Arbitrator  should  be  exclusively  those  of  a 
geographical  character.  The  Argentine  Representative  de- 
dtues  the  existence  of  an  Agreement  in  this  sense  from 
the  words  with  which  the  Article  begins,  viz.,  **  If  differences 
should  occur  between  the  Experts  in  fixing  the  boundary 
marks  in  the  Cordillera  de  los  Andes  to  the  south  of  parallel 
26    52  45     ... 

Before  showing  that  these  words,  even  as  understood  by 
the  Argentine  Representative,  do  not  exclude  from  the  scope 
of  the  Arbitration  differences  which  might  not  be  of  a  geo- 
graphical character,  it  is  advisable  to  observe  that  they  lend 
themselves  to  another  interpretation.  According  to  the 
Treaties  preceding  the  Agreement  of  1896  and  in  conformity 
with  the  first  Clause  of  the  latter,  the  line  to  be  demarcated 
was  divided  into  five  sections :  i.  From  parallel  23°  S.  as 
far  as  26*"  52'  45"  S.  ;  2.  From  the  latter  parallel  as  far  as 
the  proximity  52'  S.  ;    3.  The  neighbourhood  of  this  parallel; 

4.  From  the  intersection  of  this  same  parallel  with  the 
divortium  aquarum  of  the  Andes  as  far  as  Point  Dungeness  ; 

5.  Tierra  del  Fuego.  In  the  first  four  sections  there  were 
pending   works   of  demarcation,  and    the   second    embraces 


INTRODUCTION.  xxix 

almost  the  whole  of  the  vast  extent  of  territory  in  which  the 
general  boundary  is  the  Cordillera  de  los  Andes.  Therefore, 
it  is  not  at  all  surprising  that,  as  the  second  clause  of  the 
Agreement  of  1896  must  refer  to  this  section,  the  words  "  in 
the  Cordillera  de  los  Andes"  should  have  been  employed, 
without  any  need  of  greater  precision,  as  a  sufficient  indicatioa 
of  the  section  of  the  boundary  in  which  the  differences  it 
alludes  to  might  occur.  This  stipulation  appears  all  the  more 
natural  and  logical  when  it  is  observed  that,  though  strictly 
determining  one  of  the  extreme  points,  it  leaves  the  other  un- 
determined, simply  stating  ..."  In  fixing  the  boundary 
marks  in  the  Cordillera  de  los  Andes  to  the  south  of  parallel 
26°  52'  45"  ..."  that  is  to  say,  in  the  Andean  zone. 

But,  even  on  the  hypothesis  that  the  phrase  **  in  fixing  the 
boundary  mark  in  the  Cordillera  de  los  Andes  "  was  intended 
to  signify  precisely  that  the  differences  of  the  Experts  could 
occur  in  the  Cordillera  and  nowhere  else,  it  is  impossible  to 
deduce  from  this  as  a  logical  consequence  that  these  differ- 
ences could  only  be  of  a  geographical  character  in  the  sense 
given  to  this  term  by  the  Argentine  Representative.  And 
the  reason  is  obvious.  Suppose  that  the  Experts  were 
attempting  within  the  Cordillera  to  effect  the  demarcation  in 
a  section  of  the  territory  in  which  the  water-parting  line  and 
what,  from  an  exclusively  orographical  point  of  view,  might 
be  called  the  main  chain  of  the  Andes,  do  not  coincide.  Each 
would  attempt  to  apply  the  Treaties  according  to  his  own  in- 
terpretation  of  the  principle  of  demarcation,  and  a  difficulty 
would  necessarily  arise.    This  would  not  be  geographical  in  its 
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origin,  because  previous  to  its  becoming  such,  it  would  be  a 
difificulty  due  in  the  first  instance  to  the  different  interpreta- 
tions given  to  the  Treaties  by  the  Experts.  Notwithstanding 
this,  even  judged  by  the  restricted  criterion  of  the  Argentine 
Representative,  such  difficulty  would  have  to  be  submitted 
to  arbitration  because  it  would  have  arisen  "  in  fixing  the 
boundary  marks  in  the  Cordillera  de  los  Andes." 

Moreover,  it  is  mere  labour  lost  to  attempt  to  prove  that, 
in  signing  the  Agreement  of  1896,  the  Governments  of  Chile 
and  the  Argentine  Republic  were  agreed  on  points  upon 
which,  as  is  shown  by  facts  both  previous  and  subsequent  to 
it.  they  always  differed  radically.  The  Argentine  Republic 
alleges  that  whenever  the  Treaties  or  other  official  documents 
mentioned  the  Cordillera  de  los  Andes,  it  should  be  under- 
stood that  both  parties  had  attributed  to  this  expression  the 
meaning  which  she  gives  to  it.  Thus,  in  the  case  of  the 
second  clause  of  the  Agreement  of  1896,  where  it  reads  :  **  If 
differences  should  occur  between  the  Experts  in  fixing  the 
boundary  marks  in  the  Cordillera  de  los  Andes,"  the  Argen- 
tine Statement  declares  this  phrase  to  mean  that  the  differ- 
ences between  the  Experts  were  confined  to  those  occurring 
within  the  Cordillera,  or  even  more  strictly,  **  as  to  the  situ- 
ation of  the  main  chain,"  and  it  adds  that  **  the  intention  of 
^Ae  Governments  "  was  to  stipulate  this. 

As  regards  the  Government  of  Chile  there  is  no  precedent 
whatsoever  for  warranting  the  attribution  to  them  of  any  such 
intention,  and  there  are  strong  reasons  emphatically  contra- 
dicting the  idea  that  they  ever  entertained  it.     Their  Expert 
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stated  in  January,   1894,  officially  and  in  writing,  that   the 
frontier  line  was,  in  his  opinion,  defined  in    the  Treaties  by 
•*the  uninterrupted  line  of  summits  which  divide  the  waters 
and  which  form  the  separation  of  the  hydrographical  basins 
tributary  to  the  Atlantic  on  the  east  and  to  the  Pacific  on 
the  west"  ;   and  their  Minister  for  F'oreign  Affairs,  whom  the 
Experts  informed  of  this  declaration,  asserted,  as  may  be  seen 
in  the  course  of  this  Statement,  that  it  coincided  entirely  with 
the  ideas  which  the  Government  had  always  maintained  upon 
the   matter  and  which  they  had  expressed  before  Congress 
when  requesting  the  approval  of  the  Protocol  of  1 893.     The 
Argentine  Republic  may  object  to  this  definition,  but  cannot 
say  that  the  Government  of  Chile  gave  to  the  Treaties  on  this 
point  the  same  interpretation  which  she  herself  put  upon  them. 
It  appears  from  the   foregoing  that  the    Government   of 
Chile  never  admitted  any  restrictions    in  the   submission  to 
Arbitration  of  the  differences  arising  out  of  the   demarcation 
of  the  frontier.     They  referred   them  all  to   arbitral  decision 
and  especially  those  which  related  to  the  interpretation  of  the 
Treaty  respecting  the  nature  of  the  principle  of  demarcation. 
Indeed  no  others  ever  existed  because,  as  a  matter  of  fact, 
difficulties    or   divergences    of  an  exclusively    geographical 
nature  never  arose  between  the  Experts.  Between  them  there 
was  never  any  contradiction  or  disagreement   regarding   the 
configuration  of  the  ground,  and  their  differences  began  only 
whenever  it  was  attempted  to  decide  whether  a  certain  point 
of  the  ground  was  oi*  was  not   a  point  of  the  frontier  line 
defined  by  the  Treaties.     When  seeking  for  the  characteristic 


xxxii  INTRODUCTION. 

conditions  of  the  dividing  line,  one  of  the  Experts  said  that  a 
certain  point  formed  part  of  the  frontier  because  the  general 
water-divide  occurred  there  ;  the  other  Expert  rejected  that 
point  because  it  did  not  form  part  of  what  he  considered  to  be 
the  main  chain  of  the  Andes.     Thus,  the  difference  of  the 
Experts  was  doctrinal  in  its  origin,  inasmuch  as  it  was  due  to 
the  different  construction  they  gave  to  the  Treaties,  and  it 
became  geographical  only  in  its  final  phase.     When  the  Tri- 
bunal become  acquainted  with  the  whole  development  of  the 
question  they  will  see  that  the  difficulties  occurred  precisely  in 
this  order,  the  earliest  (which  occurred  in   1890,  before  any 
work  of  demarcation  whatsoever  was  carried  out)  arising  from 
the  interpretation  of  the  Treaty  of  188 1. 

Now,  where  must  the  Arbitrator  look  for  the  solution  of 
those   difficulties  ?     Evidently   in   the   Treaties   which  gave 
rise  to  them,  and  this  is  clearly  indicated  in  the  Agreement  of 
1896.     The  second  clause  of  this  Agreement  entrusts  to  H.B. 
Majesty's  Government  the  duty  of  strictly  applying  in  their 
capacity  of  Arbitrator^  the  provisions  of  the  Treaty  of  \%Z\  and 
of  the  Protocol  of  \%^i.     In  conformity  with  this  same  clause, 
the  Governments  later  on  declared,  as  appears  from  the  Act  of 
the  22nd  of  September,  1898,  that  the  Arbitrator  shall  decide 
the  differences  which  are  now  submitted  to  him.     Therefore, 
outside  the   said  Treaty  or  Protocol,  the  Arbitrator  can  no- 
where seek  for  reasons  determining  his  decision.     The  Acts 
subscribed  to  by  the  Plenipotentiaries  and  Experts  which  it 
was  agreed  to  transmit  to  the  Arbitrator  merely  serve  to  illus- 
trate the  circumstances  which  rendered  his  intervention  neces- 
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sary.  And  when  it  is  alleged  that  they  should  rule  his  line  of 
action,  supply  him  with  a  ready-made  opinion  on  the  nature  of 
the  difficulties  submitted  to  his  decision,  and  forbid  him  to 
pronounce  judgment  upon  the  cardinal  point  as  to  which  is  the 
principle  of  demarcation  applicable  to  the  tracing  of  the 
frontier,  the  fact  is  overlooked  that  the  Parties  have  placed 
in  his  hands,  as  the  sole  law  to  guide  him,  two  Treaties  :  the 
fundamental  one  of  1881  and  the  regulative  one  of  1893,  to 
be  applied  as  his  wisdom  and  impartiality  may  direct. 

In  this  condition  the  Argentine  Republic  expresses  fears 
which  are  as  unfounded  as  they  are  significant.  Her  Repre- 
sentative,  when  insisting  that  the  functions  of  the  Arbitrator 
are  purely  technical,  and  limited  to  certain  determined  points, 
says  (page  iii.)  : 

**  They  are  not  going  to  lay  down  general  rules  applicable  to  the  whole 
extent  of  the  frontier,  particularly  when  in  the  greater  part  thereof  the 
divisional  line  is  already  demarcated.  They  are  not  going  to  lay  down 
principles,  nor  consider  n^w  doctrines  which  might  clash  with  the  line  already 
fixed  on  the  maps  and  located  on  the  ground  itself." 

This  remark  reveals,  in  the  first  place,  a  dread  on  the  part 
of  the  Argentine  Republic  that  the  application  of  her  own 
doctrines  might  appear  to  be  in  opposition  to  the  demarcation 
already  made  by  mutual  agreement.  But,  as  to  the  fear  that 
the  decision  of  the  Arbitrator  might  clash  with  the  lines 
already  traced  on  the  maps,  and  on  the  ground  itself,  it  may 
be  affirmed  that  such  fear  is  unfounded,  for  the  very  simple 
reason  that  this  demarcation  will  constitute  a  precedent 
which  must  be  taken  into  account  in  pronouncing  a  decision, 
in  fact,  if  the  Treaties  are  to  be  interpreted  for  the  purpose 
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of  application,  in  no  part  whatsoever  will  better  precedent  for 
an  accurate  hermeneutical  rule  be  found  than  where  the  parties 
themselves  have  traced  one  identical  frontier  line  without  any 
discrepancy  whatsoever.  There  at  least  the  provisions  of 
the  Treaties  have  not  been  applied  in  two  different  ways, 
and  to  this  common  application  their  true  interpretation  must 
correspond.  For,  be  it  noted,,  the  frontier  sections  demar- 
cated without  any  differences  between  the  Experts  comprise 
the  considerable  extent  of  fifteen  geographical  degrees ;  hence 
it  cannot  be  said  that  the  agreement  has  occurred  only  at 
isolated  points  or  in  exceptional  cases  which  go  to  prove 
nothing  :  it  has  resulted  from  the  application  in  that  region  of 
a  principle  of  demarcation. 

Now,  what  is  the  principle  of  demarcation  which  appears 
rigorously  applied  where  there  is  a  frontier  line  traced  with 
the  approval  of  both  parties  ?  This  question  will  be  easily 
decided,  and  then  it  will  be  logical  to  settle  the  differences 
between  the  Experts  at  other  points  in  conformity  with  the 
same  rule  which  they  observed  where  they  were  in  accord. 

r 

To  facilitate  this  decision  it  has  been  thought  advisable  to 
submit  a  detailed  description  of  the  Andean  region  in  which 
the  frontier  line  is  already  fixed,  and  to  illustrate  it  with  the 

aid  of  maps. 

Moreover,  Chile  merely  asks  that  the  same  geographical 
principle,  which  appears  to  have  been  followed  where  the 
demarcation  is  already  made,  be  equally  applied  to  the 
demarcation  of  the  frontier  line  in  that  section  of  the 
territory   in   which    the    Experts   have    disagreed,    because 
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she  believes  this  is  required  for  the  consistency  of  the 
divisional  line  with  the  uniform  application  of  the  said 
geographical  principle  between  parallel  26"  52'  45"  and 
parallel  52',  since  one  of  the  Treaties,  the  provisions  of 
which  have  to  be  strictly  applied,  enjoins  that  the  line  must  be 
traced  acccording  to  a  single  principle  and  "  invariable  rule." 

This  rule  for  the  interpretation  of  the  Treaties,  derived 
from  the  cases  in  which  the  Parties  have  agreed  as  to  such 
interpretation,  may  be  added,  in  the  character  of  a  principal 
one,  to  those  which  the  Argentine  Representative  has  quoted 
as  having  been  observed  on  similar  occasions  by  H.B. 
Majesty's  Government  and  which  Chile  also  accepts.  It  may 
be  affirmed,  without  fear  of  contradiction,  that  this  rule  must 
be,  in  this  case,  paramount,  for  an  obvious  reason.  The 
rules  which  the  Argentine  Republic  quotes  refer  to  the 
manner  of  interpreting  and  applying  Treaties  before  they 
have  been  put  into  practice,  but  this  is  not  the  case  in  the 
present  instance.  The  Treaties  which  determine  the  bound- 
ary between  Chile  and  the  Argentine  Republic  have  already 
been  applied  in  the  greater  part  of  the  said  boundary  and 
therefore  a  practical  interpretation  has  already  been  given 
to  them  which  should  prevail  over  any  other  that  may  be 
derived  from  theoretical  rules. 

With  reference  to  one  of  these  rules,  which  says  that  "  the 
interpretation  should  be  suitable  to  the  reason  of  the  Treaty," 
it  is  necessary  to  repeat  that  the  basis  of  the  Treaty  of  1881 
was  a  compromise,  and  to  add  that  by  it  Chile  made  consider- 
able sacrifices. 
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By  the  Treaty  of  Peace  and  Friendship  of  1856,  Chile 
and  the  Argentine  Republic  had  agreed  that  the  boundaries 
of  their  respective  territories  should  be  those  which  they  had 
possessed  at  the  time  of  their  severance  from  Spanish  rule  in 
the  year  18 10.  Chile,  in  virtue  thereof,  believed  herself  to 
have  a  right  to  the  ownership  of  Patagonia,  of  Tierra  del 
Fuego  and  of  the  Straits  of  Magellan.  The  Argentine 
Republic  likewise  claimed  those  territories,  especially  Pata- 
gonia, and  on  this  account  a  discussion  took  place  between 
them  which  lasted  many  years.  Chile  produced,  in  support 
of  her  claim,  colonial  titles,  in  the  strength  and  validity 
of  which  she  had  so  much  confidence  that  she  did  not 
hesitate  to  submit  them  to  the  decision  of  an  Arbitrator. 
The  Argentine  Republic  did  not  express  the  same  confidence 
in  hers,  strenuously  refusing  to  accept  this  solution. 

Such  was  the  situation  when  Chile,  for  reasons  superior  to 
the  interest  of  territorial  expansion,  consented  to  sign  the 
compromise  contained  in  the  Treaty  of  1881.  By  this  she 
relinquished  her  rights  to  a  large  portion  of  the  vast  Pata- 
gonian  region ;  she  acquiesced  in  the  partition  of  Tierra  del 
Fuego ;  of  the  lands  adjacent  to  her  colony  in  Magallanes 
she  retained  the  minimum  requisite  for  its  preservation  ;  and 
she  restricted  the  exercise  of  her  sovereignty  in  the  Straits 
by  neutralizing  them  and  by  securing  their  free  navigation  to 
the  Bags  of  all  nations. 

As  regards  the  territory  stretching  to  the  north  of  parallel 
52^  Chile  and  the  Argentine  Republic  adopted  in  the  same 
Agreement,  and  as  a  part  thereof,  a  boundary  line  conforming 
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to  a  uniform  principle  of  demarcation  which  was  defined  as 
clearly  as  was  then  deemed  sufficient.  This  principle,  which 
is  that  of  the  general  water-divide,  was  accepted  by  the 
Argentine  Republic  when  it  was^  proposed  in  1877  ;  it  served 
as  the  basis  of  a  draft  Treaty  signed  by  the  Plenipotentiaries 
of  both  countries  in  1878;  it  was  not  objected  to  in  188 1  when 
it  was  incorporated  in  the  definitive  Treaty  of  that  date ;  nor 
was  it  officially  repudiated  by  the  Argentine  Republic  during 
the  first  ten  years  following  the  adjustment  of  that  compro- 
mise. The  latter  began  to  object  to  it  when  the  survey  of 
the  southern  regions,  which  were  unexplored  in  1881,  revealed 
that  its  application  there  would  be  favourable  to  Chile ;  and 
openly  resisted  it  only  after  it  had  already  secured  to  her 
considerable  advantages  in  the  north  and  in  the  centre. 

One  of  the  facts  just  alluded  to  is  worthy  of  special  men- 
tion. When  in  1877  the  Chilean  Plenipotentiary  proposed  a 
general  principle  of  demarcation  which  would  be  applicable 
throughout  the  Andean  zone,  he  expressly  stated  that  this  prin- 
ciple was  that  of  the  divortium  aquarum  of  the  Cordillera 
de  los  Andes.  The  Minister  for  Foreign  Affairs  for  the 
Argentine  Republic  expressly  assented  to  the  Chilean  Pleni- 
potentiary s  proposition,  and  confined  himself  to  suggesting  a 
certain  wording.  Yet  it  is  upon  this  very  wording  that 
the  Argentine  Republic  now  relies  in  order  to  maintain  that 
she  withheld  her  approval  of  that  principle,  and  that  the 
principle  agreed  upon  was  a  different  one.  The  Chilean 
assertion  in  this  respect  is  amply  confirmed  by  official  docu- 
ments, and  the  point  to  be  discussed  now  is  this  :  whether 
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in  the  interpretation  of  an  international  agreement  a  miscon- 
struction which  one  party  professes  to  have  placed  upon  it 
without  giving  any  expression  to  such  at  the  time,  should  be 
allowed  to  outweigh  the  definite  sense  in  which  the  negotia- 
tors expressly  approved  of  it.  Because  (and  it  is  necessary 
to  insist  upon  this)  when  the  principle  of  the  divortium  aquarum 
was  proposed  by  the  Chilean  Plenipotentiary,  the  Argentine 
Minister  stated  in  writing  that  such  principle  of  delimitation 
was -agreed  to  in  the  form  of  a  ''reciprocal  declaration,"  it 
being  furthermore  understood  that  the  terms  suggested  by 
him  and  taken  from  a  South  American  authority  on  Inter- 
national Law  represented  the  principle  accepted.  This 
principle,  therefore,  such  as  it  was  understood  by  both  nego- 
tiators when  they  agreed  to  it,  must  prevail  over  any  other 
in  the  interpretation  of  the  Treaties. 

Chile  maintains  that  it  is  only  the  barest  justice  that 
she  should  not  be  deprived  of  the  favourable  results  secured 
to  her  in  determined  regions  by  the  compromise  of  1881,  the 
signing  of  which  involved  so  many  sacrifices  on  her  part. 
This  is  a  case  of  the  rule  of  the  interpretation  of  Treaties 
quoted  by  the  Argentine  Representative :  "  Treaties  are  to 
be  interpreted  in  a  favourable  rather  than  in  an  odious  sense." 

Now  it  is  impossible  to  deny  that  in  all  human  trans- 
actions, whether  between  individuals  or  nations,  there  exist 
unwritten  rules  of  absolute  equity  which  are  assumed  in 
the  drawing  up  of  covenants,  and  which  are  none  the  less 
respected  by  those  called  upoa  to  administer  justice ;  nor  is 
it  possible  to  deny  that  it  would  be  giving  an  odious  inter- 


INTRODUCTION.  xxxix 

pretation  to  Treaties  in  which  a  compromise  has  been 
stipulated,  if  they  were  interpreted  so  as  to  give  one  of  the 
parties  all  the  advantages  and  inflict  all  the  sacrifices  on 
the  other.  This  would  happen  were  the  demarcation  of 
the  frontier  in  the  disputed  zone  to  be  effected — not  in  con- 
formity with  the  principle  which  was  applied  where  there  is 
already  a  boundary  line  definitively  traced  and  which  has 
favoured  the  Argentine  Republic — but  in  conformity  with  a 
different  principle  which  also  favoured  the  latter  and  which 
would  leave  Chile  in  a  notoriously  disadvantageous  position. 
In  point  of  fact,  the  line  of  the  Argentine  Expert  not  only 
secures  to  the  Argentine  Republic  the  integral  possession  of  all 
her  rivers,  from  their  source  in  the  Cordillera,  but  it  also  makes 
her  the  owner  of  the  headwaters  of  many  important  Chilean 
rivers  without  offering  a  single  case  of  reciprocity.  Moreover, 
this  same  line  attempts  to  reduce  the  Chilean  coast  at  several 
points  to  so  narrow  a  strip  that  it  would  be  absurd  to  speak 
of  a  ''territory"  to  the  west  of  the  dividing  line,  over  which 
Chile  is  entitled,  according  to  the  Protocol  of  1893,  to  retain 
her  dominion.  At  three  or  four  points  the  Argentine  Re- 
public would  acquire  fluvial  ports  whence  the  seashore  is 
reached  in  a  few  hours  by  steam  navigation,  and  no  space 
would  be  left  even  for  a  small  Chilean  colony  to  develop  on  the 
floors  of  the  valleys  of  the  large  rivers  Puelo,  Yelcho,  Palena, 
Aisen,  Baker,  etc,  the  only  parts  of  the  Western  Patagonian 
coast  where  settlements  and  colonization  are  possible.  In 
fact,  the  admission  of  the  proposed  Argentine  line  would 
mean  the  most  unjustifiable  break  in  the  continuity  of  the 
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valley  territories  which — if  it  is  intended  that  the  Treaties  of 
Limits  should  assign  her  a  real  western  or  Pacific  "territory" 
and  not  an  almost  valueless  strip  of  inaccessible  rocky  coast 
line  without  any  "  hinterland "  whatever — it  is  necessary 
that  Chile  should  possess  as  far  up  as  the  headwaters  of 
her  large  rivers.  Such  results  are  absolutely  inadmissible 
upon  any  natural  interpretation  of  the  Treaties,  since  Chile 
could  not  have  proposed  the  adoption  of  a  principle  for  the 
demarcation  of  the  frontier  which  would  give  these  results. 
It  is  true  that  the  regions  in  which  the  Argentine  line  gives 
some  of  these  results  were  totally,  or  almost  totally,  unknown  in 
1877,  when  the  general  principle  of  demarcation  was  adopted; 
but  it  is  also  true  that  the  principle  proposed  by  the  Chilean 
Plenipotentiary  absolutely  obviated  all  these  drawbacks  in 
every  section  of  the  territory,  however  unknown  it  might  be. 
The  adoption  of  the  divortium  aquarum  as  a  boundary  line 
would  certainly  leave  Chile  and  the  Argentine  Republic  in 
possession  of  all  their  respective  fluvial  waters,  and  would 
also  secure  to  Chile  the  possession  of  a  sufficiently  extensive 
littoral,  since  all  the  territory  irrigated  by  the  rivers  of  the 
Pacific  from  source  to  mouth  would  in  any  case  belong  to  her. 

The  Argentine  Republic  alleges  that  she  has  acquired  a 
right  to  many  of  the  zones  which  Chile  claims  (n  the  southern 
region  by  occupying  them,  populating  them,  opening  them  to 
civilization,  and  by  establishing  therein  her  laws,  her  officials 
and  her  capitals. 

In  the  first  place,  the  occupation  of  territories  to  which 
the  Argentine  Representative  refers  must  be  reduced  to  its 
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true  proportions — ^which  are  really  exceedingly  modest.  At 
some  points  they  have  not  gone  beyond  the  temporary  settle- 
ment of  small  detachments  of  troops  from  some  military 
garrison,  established  in  the  vicinity  of  the  disputed  zone ; 
whilst  at  others,  the  so-called  occupation  has  been  made  by 
a  handful  of  colonists  who  are  chiefly  foreigners,  most  of 
them  being  Chileans.  Where  attempts  at  organized  occupa- 
tion have  been  made,  it  has  been  impossible  to  overlook  the 
fact  that  this  occupation  was  wholly  artificial  and  absolutely 
foreign  to  any  need  of  natural  expansion  on  the  part  of  the 
Argentine  population.  The  points  which  are  mentioned  as 
"opened  up  to  foreign  commerce"  (page  xvii.)  are  separated 
from  the  coast — and  even  from  the  nearest  populated  centres 
on  the  Argentine  side — by  immense  deserts,  the  crossing  of 
which  entails  arduous  journeys  extending  over  a  month  or  so. 
These  same  points  would,  however,  be  at  only  three  days' 
distance  from  the  coast  of  Chile  if  paths  were  opened  for 
traffic  through  the  intervening  forests.  The  artificial  char- 
acter of  these  settlements,  therefore,  clearly  reveals  their 
object.  Effected  in  regions  isolated  from  the  rest  of  the 
world  and  unprovided  with  means  of  communication,  their 
sole  object  has  been  simply  to  create  titles  of  ownership  to  be 
brought  forward  in  the  suit  before  the  Arbitrator.  By  the 
mere  fact  of  having  sought  for  such  titles,  the  Argentine  Re- 
public expresses  little  faith  in  those  which  she  says  the 
Treaties  confer  upon  her. 

However,  even  supposing  that  the  occupations  referred 
to  were  effected  m  due  order  and  with  bona  fides,  they  would 
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always  be  legally  invalid  as  a  title  of  possession  inasmuch  as 
th6y  haye  been  carried  out  in  territory  notoriously  disputed, 
subsequently  to  the  Treaty  of  1881,  and  in  open  contra- 
diction to  it.  Chile,  as  has  been  recalled  in  the  previous 
Statement,  protested  in  1889  against  some  of  these  settle- 
ments and  obtained  from  the  Argentine  Government  the 
declaration  therein  reproduced — 

"  that  all  acts  from  one  or  the  other  Government  which  might  extend  its 
j  urisdiction  over  that  part  of  the  Cordillera  of  doubtful  dominion,  on  account 
of  not  having  been  yet  traced  therein  by  the  Experts  the  definite  boundary, 
would  not  affect  the  results  of  the  demarcation  which  was  about  to  be  made 
in  accordance  with  the  Treaty  of  i88t  .  .  .  and  that  the  line  which  might 
be  laid  down  from  the  execution  of  the  Treaty  would  be  accepted  and  main- 
tained in  spite  of  any  other  fact  arising  from  ignorance  of  the  situation  of 
the  boundary." 

The  Argentine  Representative  says  (page  xvii.)  that  Chile 
"consented  to  the  quiet  and  overt  Argentine  occupation 
without  protest  or.  objection,"  and  that  **  only  at  the  eleventh 
hour,  on  the  eve  of  the  Experts'  divergencies  being  sub- 
mitted to  arbitral  decision,  did  the  Chilean  Minister  in 
Buenos  Aires  represent  against  open  and  proclaimed  acts  of 
sovereignty  accomplished  by  the  Argentine  Government/* 
The  above-named  protest  of  1889  bears  witness  against  this  ; 
and  it  should  be  added  that  even  those  protests  of  '*  the 
eleventh  hour*'  might  have  been  omitted  without  any  incon- 
venience,  in  view  of  the  declaration  of  the  Argentine 
Government  that  so  long  as  the  definitive  boundary  should 
not  be  traced  by  the  Experts,  no  act  of  jurisdiction,  whether 
open  or  disguised,  could  in  any  way  affect  the  results  of  the 
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application  of  the  Treaty  of  1881.  Therefore,  not  one  of  the 
occupations  carried  out  with  the  manifest  object  of  influencing 
the  arbitral  decision  is  efficacious  in  this  respect. 

The  Argentine  Republic  also  attempts  to  place  her  terri- 
torial pretensions  in  the  southern  region  under  the  protection 
of  her  rights  of  sovereignty,  adding  that  "  sovereignty  is  not 
under  discussion."  In  this  respect  it  need  scarcely  be  observed 
that  sovereignty,  properly  so  called,  has  no  connexion  with 
the  issue  of  the  present  question.  What  is  not  under  dis- 
cussion is  the  sovereignty  which  consists  in  the  right  inherent 
to  an.  independent  country  to  draw  up  such  laws  as  it  may 
deem  advisable,  and  to  govern  itself  in  whatever  form  it 
pleases.  But  this  sovereignty,  which  is  called  national,  and 
which  is  equivalent  to  independence  itself,  need  not  be  con- 
sidered here.  The  Argentine  Representative  undoubtedly 
meant  to  allude  to  territorial  sovereignty  ;  but  he  forgot  that 
upon  this  matter  discussions,  compromises  and  agreements 
may  arise,  as  is  shown  by  the  almost  every-day  example  of 
all  nations.  A  Boundary  Treaty  such  as  that  of  1 88 1  only 
affects  territorial  sovereignty.  The  other  can  only  be  freely 
exercised  by  either  country  over  the  territories  at  present 
under  dispute,  once  the  frontier  line  is  demarcated  in  ai 
definitive  manner. 

The  idea  herein  briefly  expressed  will  be  further  developed 
in  the  course  of  this  new  Statement  which  is  mainly  a  reply 
to  the  remarks  made  by  the  Argentine  Republic.  It  will, 
therefore,  be  confined  to  re-establishing  the  truth  of  the  facts 
and  the  sense  of  the  documents  and,  to  a  great  extent,  to 
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examining  the  frontier  lines  submitted  to  the  decision  of  H.B. 
Majesty's  Government.  Of  the  remarks  made  on  the  other 
side,  only  those  will  be  dealt  with  which  are  strictly  con- 
nected with  the  subject  under  Arbitration  and  which  may 
help  to  mould  the  opinion  of  the  Tribunal  upon  the  obscure 
points  of  the  controversy.  All  that  ha's  been  brought  forward 
in  the  Argentine  Statement  as  having  been  uttered  in  this 
connexion  in  poetical  works  such  as  the  National  Anthem  of 
Chile,  in  toasts  at  festive  banquets,  in  conventional  speeches, 
or  in  documents  of  an  analogous  character,  is  absolutely 
devoid  of  all  value  as  evidence.  Thus  the  ideas  and 
opinions  of  persons  not  competent  in  the  matter,  or  even  of 
competent  persons  when  their  opinions  do  not  appear  to  have 
any  bearing  on  the  boundary  question,  will  not  be  taken  into 
account. 

The  subjects  contained  in  this  Statement  are  arranged  as 
follows  : 

A  historical  account  of  facts  and  opinions  referring  to 
the  eastern  boundary  of  Chile  during  the  Colonial  Epoch, 
made  with  the  object  of  refuting  the  repeated  assertions  of 
the  Argentine  Statement  as  to  the  said  boundary  having 
been  located,  during  the  epoch  mentioned,  on  the  crests  of 
the  Cordillera  de  los  Andes. 

A  history  of  the  diplomatic  boundary  negotiations  from 
1846  to  1898,  as  well  as  of  the  facts  and  opinions  referring 
to  the  boundary  questions  during  this  period ;  an  account  of 
what  was  considered  in  both  countries  as  the  traditional 
boundary,  of  the  circumstances  which  rendered  it  desirable 
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that  a  general  principle  of  demarcation  to  be  applied  to  the 
whole  Andean  frontier,  should  be  agreed  upon,  and  of  the 
preliminaries  of  the  Treaties,  Covenants  and  Agreements 
which  have  been  concluded  by  the  High  Contracting  Parties. 

An  analytical  study  and  interpretation  of  the  texts 
of  the  said  Treaties,  Covenants  and  Agreements,  based  on 
their  literal  context  and  on  the  acknowledged  opinions  of 
writers  on  International  Law. 

A  statement  of  facts  and  opinions  showing  the  ad- 
vantages of  the  principle  of  the  water-divide  for  the 
delimitation  of  frontiers  in  unexplored  territories  and  the 
purely  conventional  character  of  arcifinious  boundaries,  fol- 
lowed by  a  study  of  international  precedents  which  clearly 
show  the  manner  in  which  the  principle  of  the  water-divide 
has  always  been  understood  in  its  application. 

A  descriptive  account  of  the  Andean  line  of  demar- 
cation, in  the  sections  in  which  it  has  been  accepted  and 
demarcated,  as  well  as  in  those  in  which  divergencies  have 
arisen,  the  solution  of  which  has  been  entrusted  to  H.B. 
Majesty's  Government.  This  descriptive  account  will  show 
that  there  exists  no  "  orographical  unit "  which  can  be  char- 
acterized as  the  edge  or  '*  divortium  aquarum  of  a  main 
chain  of  the  Andes,"  and  that  the  Argentine  line  which 
claims  to  follow  such  edge  is  but  an  artificially  constructed 
line  which  fails  to  conform  to  the  "invariable  rule''  pre- 
scribed by  the  Treaties,  an  invariable  rule  which  can  only  be 
maintained  by  following  the  principle  of  demarcation  to  which 
the  Chilean  line  conforms  throughout  its  entire  length. 
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AS    TO    HOW    THE   SPANISH    SOVEREIGNS    DIVIDED   THEIR 

POSSESSIONS   IN   THE   SOUTHERN    HALF   OF   SOUTH 

AMERICA   AND   ESPECIALLY   AS   TO   THE 

BOUNDARIES  WHICH   THEY  ASSIGNED   TO  THE  CAPTAINCY 

GENERAL   OR   KINGDOM   OF   CHILE. 

T  N  the  first  chapters  of  his  Statement,  the  Argentine  Repre- 
-*"  sentative  has  compiled  a  great  number  of  quotations, 
accompanied  by  some  general  conclusions,  with  the  object  of 
showing  that  Chile  from  her  discovery  by  the  Spaniards  had 
as  her  eastern  frontier  the  Cordillera  de  los  Andes.  He  asserts 
that  during  all  the  Colonial  Period  the  Spanish  Sovereigns 
fixed  as  her  eastern  boundary  the  barrier  of  the  Andes ;  that 
this  state  of  affairs  subsisted  after  the  declaration  of  the 
national  independence,  and  that  whenever  Chile  has  claimed 
any  territories  to  the  east  of  the  said  Cordillera  she  has  placed 
herself  in  open  contradiction  with  the  declarations  of  the 
Spanish  Sovereigns,  with  history  and  with  nature  itself, 
which  fixed  on  the  most  elevated  crest  of  the  Andes  the 
boundary  between  the  two  countries.  These  assertions  are 
repeated  incessantly,  though  care  has  been  taken  not  to  enter 
into  a  systematic  study  or  to  give  even  an  orderly  exposi- 
tion of  the  historical  facts  relative  to  this  question. 


2  TERRITORIAL   DIVISION    DURING 

Although  'this  retrospective  investigation  is  not  strictly 
relevant  to  the  question  which  the  Tribunal  is  called  upon 
to  consider,  and  while  its  examination  may  perhaps  cast  upon 
it  unnecessary  labour,  it  is  not  possible — since  unfounded 
assertions  have  been  advanced  with  so  much  persistency — 
to  abstain  from  opposing  to  them  a  complete  and  decisive 
series  of  declarations  in  a  contrary  sense  which  were  made 
by  the  Spanish  Monarchs  and  by  their  official  representa- 
tives in  America. 

And  these  rectifications  are  all  the  more  necessary  since 
without  them  it  might  perhaps  be  thought  that  the  attitude 
of  Chile  was  not  justifiable  when  maintaining  for  almost  halt 
a  century  her  rights  to  territories  situated  to  the  east  of  the 
Andes.  It  was  only  a  conciliatory  spirit,  and  the  ardent  and 
natural  desire  of  removing  all  motive  of  disagreement  in  her 
relations  with  the  Argentine  Republic,  that  induced  Chile  to 
accept  in  the  Treaty  of  1881  terms  of  arrangement  repre- 
senting a  sacrifice  of  what  she  considered  her  right 

It  would  be  entirely  out  of  place  to  develop  now  the  titles 
on  which  that  right  was  based.  The  only  object  in  view  is 
to  show  that  the  assertions  made  by  the  Argentine  Repre- 
sentative are  not  on  the  whole  in  conformity  with  historical 
truth,  and  to  that  end  the  circumstances  and  observations  to 
be  recorded  here  are  directed. 

The  Emperor  Charles  V.  issued  in   Toledo  on 
divides  tbe  May  2  1,   1534,  four  Orders  (C^du/as)  by  which  the 

■ontliem 

part  of  the  yast   territories  of  the  South  American  Continent 

Centlaent 

c^berna^-  belonging  to  the  Crown  of  Spain  and  lying  south 

*'*»oyai'**  ^^  the  Equator,   were   divided  into  four   strips   or 

^JJJI^j^'  zones   lying  successively  from  north  to  south  and 

extending  parallel  to  each  other  from  east  to  west, 
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each    one    of  which    was    to    form    a    separate   Goberna- 
cion.^ 

The  first  of  these,  called  Nueva  Castilla,  including  a 
concession  previously  made  to  Don  Francisco  Pizarro,  was 
enlarged  by  a  fresh  grant  of  70  leagues  south  of  the  200 
which  had  been  ceded  to  Pizarro  by  the  Capitulation  of  1529, 
and  which  were  reckoned  southwards  from  the  town  of 
Santiago  (or  Tenumpuela)  situated,  according  to  Prescott,^ 
in  latitude   1°  20'  N. 

The  second  Gobernacion,  to  be  called  Nueva  Toledo, 
and  to  be  entrusted  to  Don  Diego  de  Almagro,  was  to 
extend  200  leagues  from  north  to  south,  reckoning  from  the 
southern  extremity  of  Nueva  Castilla. 

The  third  Gobernacion,  afterwards  called  Rio  de  la  Plata, 
also  of  200  leagues  from  north  to  south,  reckoning  from  the 
southern  extremity  of  Almagro's  Gobernacion,  was  granted 
to  Don  Pedro  de  Mendoza,  who  was  authorized  to  discover 
and  conquer  those  territories,  entering  by  the  Rio  de  la 
Plata,  with  powers  to  reach  the  Pacific  Ocean  by  this  route. 

Lastly,  the  fourth  Gobernacion,  likewise  200  leagues  in 
length,  was  entrusted  to  Don  Simon  de  Alcazaba.  It  was 
measured  from  the  southern  boundary  of  the  third  Gober- 
nacion and  was  known  later  as  Nueva  Leon. 
TiieirUHig^  The  ancient  Spanish  league  used  by  the  King 
oEtenta.  in  determining  the  length  of  each  Gobernacion 
from  north  to  south,  allowed  17^  leagues  to  each  degree, 
according  to  the  unanimous  testimony  of  all  Spanish  cosmo- 
graphers  during  the  last  three  centuries. 


*  The  word  Gobernacion  has  been  retained  in  the  original  Spanish  owing  to  the 
difficuhy  of  finding  a  satisfactory  equivalent. 

•  History  of  the  Conquest  of  Peru^  iv.  chap.  i. 
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There  exists  abundant  testimony,  and  from  writers  who  are 
authorities  on  the  matter,  to  prove  that  the  ancient  Spanish  leagues 
spoken  of  in  the  documents  which  we  have  quoted  allowed  iji 
leagues  to  each  degree  of  the  meridian.  Don  Miguel  Luis 
Amunitegui  has  collected  in  volume  i.  of  his  book  entitled  Cuestion 
de  Umites  entre  C/nle  i  la  Repiiblica  Arjentina  (pp.  47-48,  and  221- 
228),  a  great  number  of  quotations  taken  from  works  of  cosmo- 
graphers,  pilots,  geographers  and  Spanish  historians  of  the  sixteenth, 
seventeenth  and  eighteenth  centuries,  which  leave  not  the  slightest 
doubt  regarding  the  accuracy  of  this  statement.  Among  others  there 
appears  the  very  important  testimony  of  Don  Tomas  Lopez,  Geo- 
grapher of  His  Majesty's  dominions,  and  Member  of  the  Royal 
Academies  of  History  of  San  Fernando,  etc.,  who  in  his  work  entitled 
Principios  jeograficos  aplicados  al  uso  de  los  mapas  (Madrid  1783) 
makes  the  following  statement:*  "What  has  been  said  by  our 
geographers  and  cosmographers  ever  since  we  have  any  record  of  the 
navigation  of  our  nation,  convinces  us  that  ^  ilie  geographical  degree  of 
17I  leagties  is  authorised  by  tlie  laws  as  a  fixed  measurement  of  the 
manner  in  which  the  Spaniards  divided  tJie  degreeJ  " 

Moreover,  President  La  Gasca  in  a  note  addressed  to  the  Council 
of  the  Indies  in  1549,  of  which  we  copy  a  paragraph  in  the  text, 
applied  the  same  measurement  of  17^  leagues  to  the  degree  when 
investigating  the  exact  delimitation  of  the  Gobernaciones  of  Pizarro 
and  Almagro. 

Seftor  Don  Luis  L.  Dominguez  says  \n  a  note  added  by  him  to  the 
book  published  by  the  Hakluyt  Society  under  the  title  The  Conquest 
of  the  River  Plate  1535-5S  (London  1891),  when  referring  to  the 
distance  given  by  the  traveller,  Ulrich  Schmidt,  in  his  diary  (p.  4, 
note  4) :  **  All  distances  given  by  Schmidt  are  erroneous  .  .  . 
Schmidt's  miles  are  more  properly  Castiiian  leagues  of  17^  iv  a 
geographical  degree,  the  legal  measure  of  distance  in  his  time*' 

Applying,  therefore,  this  geographical  measurement  in 
order  to  mark  out  on  the  map  the  boundaries  of  the  several 
gubernatorial  zones,  the  result  is  as  follows  : 


*  Vol.  ii.  paragraph  13,  No.  22,  p.  282. 
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The  Gobernacion  of  Nueva  Castilla  extended  from  the 
town  of  Santiago,  in  lat.  i°  20'  N.,  to  the  neighbourhood  of 
the  Peruvian  town   lea  in  lat.    14''  05'  43"  S. 

The  Gobernacion  of  Nueva  Toledo  stretched  from  this 
latitude  for  200  leagues  or  for  n**  25'  43"  southwards,  that  is 
to  say,  to  a  point  near  the  present  Chilean  town  of  Taltal  in 
lat.   25'  31'   26"  S. 

The  Gobernacion  of  Don  Pedro  de  Mendoza  in  the  part 
corresponding  to  the  coast  of  the  Southern  Sea,  extended 
from  this  point  to  lat.  36°  57^09"  S.  ;  that  is  to  say,  down 
to   the  parallel  of  Punta  Coronel. 


During  the  diplomatic  controversy  which  preceded  the  negotia- 
tions of  the  Chilo-Argentine  Boundary  Treaty  of  1881,  several 
distinguished  Argentine  statesmen  maintained  that  the  Capitulation 
nnade  with  Don  Pedro  de  Mendoza  gave  the  Governors  of  the  Rio  de 
la  Plata,  from  the  beginning,  titles  of  possession  over  all  the  southern 
extremity  of  the  continent ;  including  therefore  all  Patagonia  and 
the  Straits  of  Magellan  within  the  boundaries  of  the  present  Argen- 
tine provinces.  Seflor  Don  Manuel  Ricardo  Trelles  in  a  pamphlet 
published  in  Buenos  Aires  in  1865,  under  the  title  of  Cuestion  de 
Ihnites  entre  la  Repiiblica  Arjentina  i  el  Gobierno  de  Chile,  Refutacion 
al  fondo  de  las  dos  Metnorias  piiblicadas  por  el  escritor  chileno  Don 
Miguel  Luis  Amundtegui^  discutiendo  la  soberania  i  dominio  de  la 
Repiiblica  Arjentina  sobre  la  estremidad  austral  del  continente  anieri" 
cano,  says  on  page  16:  "...  The  primitive  demarcation  of  the 
Gobernacion  del  Rio  de  la  Plata,  constantly  confirmed  from  the  time 
of  Don  Pedro  de  Mendoza,  had  for  its  boundary  the  North  and 
South  Seas  in  the  southern  part  of  the  American  continent.  It 
included  therefore  not  only  all  Patagonia  but  also  the  whole  of  the 
Straits  of  Magellan  and  Tierra  del  Fuego,  which  are  the  regions 
enclosed  between  the  seas  mentioned."  Don  Felix  Frias,  Argentine 
Minister  to  Chile,  says  in  an  extensive  Report  dated  at  Santiago  on 
September  20,  1873  (p.  22)  :    "Therefore,  in  whatever  official  docu- 
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ment  may  be  consulted  from  the  earliest  times  of  the  Colony  to  the 
latest,  that  southern  extremity  always  appears  within  the  boundaries 
of  the  provinces  which  are  to-day  Argentine  "  ;  and  Don  Vicente  G. 
Quesada,  former  Director  of  the  Library  of  Buenos  Aires,  has  explained 
more  fully  than  Seftores  Trelles  and  Frias,  in  a  large  volume  entitled 
La  Patagonia  i  las  tierras  atistrales  del  continente  americano  (Buenos 
Aires,  1875),  the  conclusions  which,  in  his  opinion,  are  to  be  drawn 
from  the  Capitulation  made  with  Pedro  de  Mendoza  in  favour  of  the 
claims  maintained  by  the  Argentine  Republic  to  all  the  southern 
extremity  of  America.  We  find  in  this  work  among  others  the 
following  declaration  (p.  55):  "  Clear  and  well  defined  is  the  territory 
which  the  King  grants  as  the  Gobernacion  del  Rio  de  la  Plata ;  all 
the  coast  of  the  North  Sea,  that  is  to  say,  Patagonia,  the  Straits  of 
Magellan  inclusive,  and  200  leagues  of  coast  in  the  South  Sea,  as  far 
as  Almagro's  Gobernacion,  consequently  including  Tierra  del  Fuego. 
So  that  the  first  authentic  document  emanating  from  the  only 
sovereign  of  those  territories,  demarcates  and  defines  them  in  a 
manner  as  precise  as  it  is  conclusive.  It  may  therefore  be  said  that 
the  southern  boundary  of  the  Gobernacion  del  Rio  de  la  Plata  in 
1534  included  the  coasts  of  both  seas,  the  Atlantic  and  the  Pacific, 
or,  as  they  then  were  called,  North  and  South  Seas,  down  to  the 
Straits  of  Magellan,  which  is  equivalent  to  including  them  in  the 
territory  assigned  to  the  Gobernacion  with  which  we  are  dealing." 

We  deem  it  useless  to  enter  into  a  refutation  of  the  palpable 
error  into  which  the  defenders  of  the  Argentine  claim  have  fallen, 
since  there  exists  an  official  document  of  a  later  date  published  by 
the  Government  of  the  Argentine  Republic  themselves,  in  which  it  is 
acknowledged  beyond  all  possible  doubt  that  the  Gobernacion  granted 
to  Don  Pedro  de  Mendoza  in  1534  had  for  its  boundary  on  the  north 
parallel  25°  31'  2&\  and  on  the  south  parallel  36°  57'  09".  and  stretching 
between  these  two  parallels  from  the  Atlantic  to  the  Pacific,  precisely 
as  we  have  said  above.  This  document  is  the  *' Argument  of  the 
Argentine  Republic  on  the  boundary  question  with  Brazil  regarding 
the  territory  of  Misiones  submitted  to  the  President  of  the  United 
States  in  conformity  with  t/te  Treaty  of  Arbitration  of  7th  of  Sep- 
tember, 1889.  Presented  by  Estanislao  S.  Zeballos,  Envoy  Extra- 
ordinary  and  Minister  Plenipotentiary  of  tlte    Argentine   Republic, 
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Washington,  D,C.,  1894."*     Annexed  to  this  document  there  appears 

a  map  entitled  "  South  America  in  the  sixteenth  century.     An  ethtto- 

graphical  map  showing  also  the  boundary  line  between  the  colonies  of 

Spain    and   Portugal^    in    accordance    with    the    Treaty    signed   at 

Tordesillas  in  1494,  tlte  route  of  Alvar  Nuflea  Cabeza  de  Vaca  and 

the  places  inhabited  by  the  Guarani  tribes  mentioned  by  Ulrich  Schmidt 

in  his  voyage.     Drawn  by  Luis  L.  Dominguez,  London  1890.     Besides 

the  meridian  of  demarcation  between  the  Spanish  and  Portuguese 

colonies,  there  are  traced  on  this  map,  with  red  ink,  the  boundaries 

from  north  to  south  of  the  Province  of  Rio  de  la  Plata,  coinciding 

with  parallels  25°  31' 26"  and   36'' 57' 09"  respectively,  and  passing 

along  the  entire  breadth  of  the  continent  from  the  Atlantic  to  the 

Pacific.     The  map  is  a  copy  of  that  published  by  Seftor  Don  Luis  L. 

Dominguez,  Minister  Plenipotentiary  of  the  Argentine  Republic  in 

Great  Britain  in  the  year  1891,  in  order  to  illustrate  volume  Ixxxi.  of 

the  works  of  the  Hakluyt  Society  entitled  T/te  Conquest  of  tlte.  River 

Plate  (1535-55),  "^ith  Notes  and  an  Introduction  by  Luis  L,  Dominguez 

(London  1891).     And  in  the  text  of  the  Argument  Sefior  Zeballos 

says  with  reference  to  the  Capitulation  of  1534,  and  as  to  the  tracing 

of  the  boundaries  in  the  map  which  we  have  just  quoted  (p.  24) : 

**  The  Emperor  Charles  V.  being  resolved  to  hasten  the  settlement  of 

Rio  de  la  Plata,  and  to  oppose  his  forces  to  those  of  the  Portuguese 

Governors  of  Brazil,  entered  into  an  agreement  with  Don  Pedro  de 

Mendoza  on  the  21st  of  May,  1534,  appointing  him  Adelantado  and 

Captain  General   of    Rio  de  la  Plata    and  charged   him   with   the 

discovery  of  new  lands  and  the  establishment  of  colonies   in   this 

temperate  region  of  South  America  from  the  coast  of  the  Atlantic  to 

the  Pacific  Ocean  or  South  Sea  as  it  was  then  called.     The  boundaries 

given  in  this  contract  have  been  traced  in  red  by  tlu  Hakluyt  Society 

upon  its  mapy  which  is  universally  accepted  as  authoritative r 

It  is  advisable  to  take  note  of  this  fact.  In  1894  the  Argentine 
Representative  in  his  Argument  presented  to  the  Arbitrator  in  de- 
fence of  the  rights  of  his  country  in  the  boundary  question  with 


*  Alegato  de  la  Reptiblica  Arjentina  sobre  la  Cuestion  de  Lfmites  con  el  Brasil 
en  el  Territorio  de  Misiones,  sometida  al  Presidentede  los  Estados  Unidos  de 
acuerdo  con  el  Tratado  de  Arbitraje  de  7  de  Setiembre  de  1889.  Presentado  por 
Estanislao  S.  Zeballos,  Enviado  Extraordinario  i  Ministro  Plenipotenciario  de  la 
Reptiblica  Arjentina.     Washington,  D.C.  1894. 
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Brazil,  accepts  for  the  primitive  Gobernacion  of  Rio  de  la  Plata  the 
boundaries  which  coincide  exactly — even  in  minutes  and  seconds — with 
those  which  liad  been  traced  in  1879,  after  a  conscientious  examination 
of  the  documents^  by  the  Chilean  historian  Don  Miguel  Luis  Amu-- 
ndtegui  in  the  first  volume  of  his  work  entitled  La  Question  de  llmites 
entre  Chile  i  la  Republica  Arjentina,  [See  the  annexed  facsimile  of  the 
map  on  Plate  I.]  The  map  accompanying  the  book  of  the  Hakluyt 
Society  was  made,  as  has  been  said,  by  the  Argentine  Minister,  Seftor 
Luis  L.  Dominguez,  who  writes  as  follows  in  the  **  Introduction  "  to 
the  same  volume  (p.  xx.) — "  It  has  seemed  to  me  interesting  and 
necessary  to  add  to  this  volume  an  ethnographical  map.  .  .  .  This 
map  also  shows,  for  the  first  time  in  the  history  of  cartography,  the 
demarcation  of  this  same  province  [Rio  de  la  Plata]  entrusted  by  the 
King  of  Spain  to  his  Adelantados  or  Governors,  and  the  route  opened 
by  Alvar  Nufiez  Cabeza  de  Vaca  on  his  journey  from  the  Island  of 
Santa  Catalina  to  Asuncion  on  the  Paraguay.  .  .  .  T/ie  natne  of 
Rio  de  la  Plata,  given  by  the  King  of  Spain  to  a  territory  so  vast,  and 
differing  so  widely  now  from  wliat  it  was  at  tlie  time  of  tite  conquest, 
creates  some  confusion  and  uncertainty  in  the  mind  of  the  reader  of 
the  events  of  that  period.  This  can  only  be  removed  by  a  map 
which  shows  clearly  what  territories  were  held  by  the  Spanish  and 
Portuguese  by  virtue  of  the  Treaty  of  Tordesillas,"  etc. 

How  do  the  words  that  we  have  italicised  conform  with  the  afftr- 
mation  which  the  Argentine  Representative  in  the  boundary  question 
with  Chile  now  attempts  to  maintain  before  the  Arbitrator  by  con- 
tinually repeating  that  the  traditional  boundary  ''of  the  territories 
of  the  Rio  de  la  Plata  ran,  from  the  first  days  of  the  conquest,  over 
the  summit  of  i/ie  Cordillera  de  los  Andes  down  to  tlie  Straits  of 
Magellan  "  1 

Finally,  the  Gobernacion  of  Alcazaba  reached  from 
parallel  36''  57^09"  down  to  lat.  48'  22'  52"  S.,  its  southern 
boundary  passing  through  the  centre  of  Campana  Island.^ 


^  Such  is  the  calculation  which  has  been  carefully  made  respecting  the  border- 
ing parallels  between  the  various  Gobernaciones  by  the  Chilean  historian  Don 
Miguel  Luis  Amundtegui,  aided  by  the  then  Director  of  the  Hydrographic 
Office,  Don  Francisco  Vidal  Gormaz.     See  vol.  i.  of  Amundtegui's  .work,  entitled 
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TiMirezt«nt       Respecting  the   breadth  of  the   four  Goberna- 

Crom  Xftst 

to  Wttrt.  Clones  there  is  no  doubt  that  from  west  to  east  it 
was  reckoned  from  the  coast-line  of  the  Pacific  Ocean  to  the 
Atlantic,  or,  rather,  to  the  meridian  which  formed  the  line 
of  separation  between  the  colonial  dominions  of  Spain  and 
Portugal.  This  is  confirmed  as  regards  the  first  two 
Gobernaciones  in  a  note  which  the  Licenciado  Don  Pedro 
de  la  Gasca,  President  Pacificator  of  Peru,  addressed  in 
1549  to  the  Council  of  the  Indies,  embodying  the  result 
of  a  special  investigation  upon  the  partition  of  South  America 
made  by  the  Emperor  Charles  V,  The  authority  of  Presi- 
dent La  Gasca,  who,  as  is  known,  was  invested  with  full 
royal  powers  in  those  colonies,  gives  to  his  declaration  a 
value  as  great  as  if  it  emanated  from  the  Crown  itself. 
Amongst  other  things  he  says  : 

*'  I  wished  to  understand  how  far  the  Gobernaciones  of  Don  Fran- 
cisco Pizarro  and  Don  Diego  de  Almagro  reached.  ...  I  found  a 
communication,  a  copy  of  which  I  herewith  enclose,  addressed  to 
Friar  Tomas  de  Berlanga,  Bishop  of  Tierra  Firme,  in  which  it  is 
stated  that  *the  Gobernacion  of  Don  Francisco  Pizarro  includes  all 
the  land  stretching  from  west  to  east  from  parallel  2^  N.  of  the 
Equator  for  two  hundred  and  seventy  leagues  southwards  along  the 
meridian ;  and  that  the  Gobernacion  of  Almagro  comprises  all  the 
land  stretching  from  west  to  east  from  this  second  parallel  and  running 
southwards  along  the  meridian  for  two  hundred  leagues.'  And  in  order 
to  understand  this  better,  I  summoned,  on  the  19th  of  December, 
Antonio  de  Rodas  and  Francisco  Guasino,  formerly  pilots  of  this  sea, 


Cuestion  de  Limites  entre  Chile  i  la  Reptiblica  Arjentina  (Santiago  1879),  PP* 

45-50- 

The  delimitation  as  given  by  Amundtegui  differs  by  less  than  half  a  degree  of 

latitude  for  each  **  Gobernacion "  from  that  given  in  a  communication  from  the 

Licenciado  La  Gasca,  which  we  publish  in  the  text,  but  it  is  readily  seen  that  this 

small  difference  is  due  to  the  erroneous  location  given  by  La  Gasca  to  the  starting 

point  of  his  calculation.     He  took  as  the  northern  boundary  of  the  Gobernacion 

of  Pizarro  the  parallel  corresponding  to  2°  north  lat.,  whilst  the  Royal  Order  of 

1529  establishes  as  a  starting  point  of  this  Gobernacion  the  town  of  Tenumpuela, 

which  is  situated  on   1°  20'    latitude  :    that  is  to  say,    forty    minutes    south  of 

parallel  2". 
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who  had  taken  part  in  the  demarcation  of  these  two  Gobernaciones, 
and  in  view  of  what  they  said  and  of  what  appeared  concerning  the 
latitude  given  in  the  latest  almanacks  of  these  regions,  as  well  as 
from  the  records  drawn  up  respecting  the  boundaries  of  these  Gober- 
nadones,  the  conclusion  was — 

"That  the  Gobernacion  of  Don  Francisco  Pizarro  in  the  north 
commenced  two  degrees  more  or  less  north  of  the  Equator,  and  starting 
therefrom  in  a  southerly  direction  along  the  meridian,  barely  reached 
the  fourteenth  degree  south  of  the  £quator.  And  that  from  laest  to 
east  it  included  all  the  land  between  the  two  parallels  and  from  the 
Southern  Sea  to  the  Great  Sea,  commonly  called  the  Northern  Sea, 
Allowing  to  each  degree  of  the  meridian  iji  leagues,  it  appears  that 
such  territories  extend  for  sixteen  degrees,  two  north  of  the  Equator 
and  fourteen  south  of  the  Equator  (that  is  to  say,  ten  more  than  the 
270  which  His  Majesty  gave  to  the  said  Gobernacion  in  a  southerly 
direction)  along  the  meridian ;  and  owing  to  this  excess  of  ten  leagues 
the  boundary  is  designated  barely  on  the  fourteenth  degree. 

"  And  also  that  the  Gobernacion  of  the  Adelantado  Almagro  com- 
menced at  the  said  fourteenth  parallel  running  down  to  barely  the 
25th  degree  which  lies  one  degree  and  a  few  minutes  south  of  the 
tropic  of  Capricorn.  And  that  thus  Almagrds  Gobernacion  comprised 
all  the  land  situated  from  west  to  east,  and  from  sea  to  sea^  between  the 
tivo  parallels,  the  first  one  being  barely  fourteen  degrees  from  the  Equator 
and  the  other  barely  tiventy-five^^ 

As  to  the  extent  from  east  to  west  of  the  third  Goberna- 
cion, the  inference  from  the  very  text  of  the  Royal  Order, 
given  in  1534,  in  favour  of  Don  Pedro  de  Mendoza,  is  that 
the  King  prescribed  the  same  rule  as  in  the  Gobernacion es 
of  Pizarro  and  Almagro,  since  he  authorized  Mendoza  to 
take  possession  of  the  two  hundred  leagues  granted  to  him 
on  the  coast  of  the  Southern  Sea,  starting  from  Rio  de 
la  Plata,  i.e.,  crossing  the  entire  breadth  of  the  continent 
from  sea  to  sea  in  the  latitude  corresponding  to  his 
Gobernacion. 

In  order  to  obtain  a  correct  idea  of  the  extent  of  the 
territories  included  in  the  fourth  and  most  southernly  of  the 

*  Coleccion  de  documentos   in^ditos  para  la  Historia  de  Espana,  Tom.   L, 
Madrid,  1867,  pp.  9-11. 
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Gobernaciones,  established   in    1534,  the  following  facts  must 
be  borne  in  mind. 

A  Portuguese  navigator,  Simon  de  Alcazaba,  was  author- 
ised by  the  King  to  "  conquer,  pacify,  and  settle  the  lands 
and  provinces  along  the  coast  of  the  Southern  Sea  in 
the  said  two  hundred  leagues  nearest  to  the  boundaries  of 
the  Gobemacion,  which  we  have  entrusted  to  Don  Pedro 
de  Mendoza,"  or  which,  as  may  be  read  in  another  part  of 
the  same  Order,  **  begin  precisely  at  the  boundaries  of  the 
Gobernacion  which  we  have  entrusted  to  Don  Pedro  de 
Mendoza  towards  the  Straits  of  Magellan." 

Alcazaba  started  to  take  possession  of  his  Gobernacion  in 
1535.  He  anchored  in  a  bay  off  the  eastern  shores  of  Pata- 
gonia on  the  45th  degree  of  South  latitude,  which  was  called 
'*  Puerto  de  los  Leones,"  and  there,  producing  his  powers 
from  Charles  V.,  caused  himself  to  be  sworn  in  as  Governor 
and  Captain  General  of  the  Province  of  Nueva  Leon,  the 
name  assigned  to  his  projected  Gobernacion.  The  chronicler 
Oviedo,  who  was  informed  of  this  act  by  some  surviving 
members  of  that  ill-fated  expedition,  relates  that  Alcazaba 
*'  presented  the  power  and  royal  dispositions  which  he  carried 
from  the  Emperor  for  that  purpose,  because  he  said  that  this 
land  was  situated  in  the  region  of  his  Gobernacion,  and 
within  its  boundaries."  Shortly  afterwards  the  Governor 
started  on  an  expedition  to  the  interior,  and,  although  he 
soon  returned,  being  unable  to  endure  the  fatigue  of  the 
journey,  he  ordered  his  captains  to  push  forward,  and  they 
succeeded  in  going  inland  for  ** over  100  leagues,"^  until  at 


'  Vargas  i  Ponce,  Relacion  del  Ultimo  Viaje  al  Est r echo  de  Magallanes^  p.  214. 
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the  end  of  a  twenty- two  days'  march  scarcity  of  food  com- 
pelled them  to  return. 

It  is  proved,  therefore,  that  Alcazaba  himself  understood 
that  his  Gobernacion  included  within  its  boundaries  not 
only  the  coast  of  the  Pacific  for  an  extent  of  200  leagues 
south  of  the  Gobernacion  of  Pedro  de  Mendoza,  but  also 
the  corresponding  part  of  the  coast  of  the  Northern  Sea, 
where  he  established  the  base  of  his  operations  in  order 
to  take  possession  of  his  dominions. 

Besides,  that  the  Sovereign  himself  intended  an  extension 
in  width  of  the  Gobernacion  of  Nueva  Leon  from  the 
shores  of  the  Pacific  to  the  Atlantic,  is  conclusively  proved 
by  the  Royal  Order  issued  at  Valladolid  on  December  8, 
1536,  in  favour  of  Francisco  de  Camargo  who  offered  his 
services  for  the  conquest  and  settlement  of  the  lands  which, 
after  Alcazabas  assassination,  had  remained  vacant  in  the 
southern  extremity  of  the  continent. 

In    this   document,    which    contains   a  very    precise    and      |J^   j,  ' 
detailed  demarcation  of  the  boundaries,  the  following  may 
be  read  : 

"  We  promise  to  appoint  you  for  life  our  Governor  and  Captain 
General  of  the  lands,  provinces  and  people  to  be  found  on  the  said 
coast  of  the  Southern  Sea  from  the  point  of  termination  of  the  two 
hundred  leagues  which  are  given  as  a  Gobernacion  to  Don  Pedro  de 
Mendoza  down  to  the  Straits  of  Magellan  and  then  folloiving  up  the 
entire  coast  and  land  of  the  said  Straits  as  far  as  the  other  sea  to  the 
degree  corresponding  to  that  degree  in  the  said  South  Sea  where  the 
Gobernacion  of  Don  Pedro  de  Mendoza  ends  and  where  yours  begins. ^^ 

These  words  ol  the  Sovereign  are  thrice  textually 
repeated  in  the  Order,  and  conclusively  prove  that  the 
Monarch  formed  a  separate  Gobernacion  of  all  the  territory 
which    extends    south    of    the    southern    boundary   of    the 
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Gobemacion  of  Don  Pedro  de  Mendoza  :  that  is  to  say, 
from  parallel  36*"  57'  09",  and  throughout  the  width  of 
the  continent,  from  the  Pacific  Ocean  to  the  Atlantic, 
ending  at  the  Straits  of  Magellan.  At  the  same  time 
the  Capitulation  of  1536  gave  a  considerable  extension 
southwards  to  the  Gobernacion  of  Nueva  Leon,  adding  to 
it  all  the  territory  which  remained  unallotted  from  the 
former  southern  boundary  of  the  Gobernacion  of  Simon 
de  Alcazaba,  or  in  other  words,  from  parallel  48°  22'  52" 
down  to  the  Straits  of  Magellan. 

Moreover,  in  a  document  dated  in  this  same  year  of 
1536  the  King  incidentally  confirms  the  assignment  which 
he  had  made  of  his  dominions  in  South  America.  In 
the  Royal  Order  granting  to  Juan  de  Samano  the  General 
Notaryship  of  the  Indies,  there  occurs  an  enumeration 
of  all  the  provinces  and  Gobernaciones  established  in 
this  continent,  and  especially  of  those  included  within 
the     ancient     Province,     afterwards     the      Viceroyalty,      of 

Peru. 

**Thc  Provinces  of  Peru,*'  it  says,  "  which  are,  from  the  Province  of 
Castilla  del  Oro,  called  Tierra  Firme,  exclusive,  down  to  the  Straits  of 
Magellan  on  the  Southern  Sea  in  which  are  included  the  Provinces  of 
Nueva  Castilla,  which  we  have  entrusted  as  a  Gobernacion  to  the 
Adelantado  Don  Francisco  Pizarro,  and  the  Provinces  of  Nueva 
Toledo,  which  we  have  given  as  a  Gobernacion  to  Marshal  Don  Diego 
de  Almagro,  and  the  Gobemacion  of  200  leagues  which  we  have  given 
to  Don  Pedro  de  Mendoza  on  the  said  southern  coast,  and  the  Gober> 
nacion  which  we  have  entrusted  to  Simon  de  Alcazaba  and  which  on  his 
death  we  have  entrusted  ^o  Don  Francisco  de  Camargo  .  .  .  and  like- 
wise the  Rio  de  Solis  called  de  la  Plata,  the  discovery  and  settlement  of 
which  are  due  to  Diego  Garcia,  a  pilot,  the  conquest  and  government  of 
the  same  is  now  entrusted  to  the  said  Don  Pedro  de  Mendoza,  with  all 
the  lands  and  provinces  thereto  pertaining.  .  .  ."  ^ 


'  The  Chilean  Legation  in  London  possesses  an  authenticated  copy  of  this 
document,  the  original  of  which  exists  in  the  Archivo  de  Indias. 
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Further,  in  1539,  the  King  made  a  concession  to  Don 
Pedro  Sancho  de  Hoz,  a  rival  later  on  of  Don  Pedro 
de  Valdivia,  whereby  he  was  permitted  to  navigate  with 
his  own  ships  and  at  his  own  expense  the  littoral  of  the 
Southern  Sea :  **  where/'  as  the  Order  says,  '*  lie  the  said 
Gobernaciones  belonging  to  the  Marquis  Don  Francisco 
Pizarro,  to  the  Adelantado  Don  Diego  de  Almagro,  to 
Don  Pedro  de  Mendoza  and  to  Francisco  de  Camargo, 
down  to  the  Straits  of  Magellan."  At  the  same  time  the 
Sovereign  promised  Don  Pedro  Sancho  de  Hoz  that, 
"  when  the  discovery  is  made  of  the  other  part  of  the 
said  Straits  or  of  some  island  not  situated  within  extraneous 
boundaries,  We  shall  reward  your  services ;  and  until  We 
are  informed  of  what  you  shall  thus  discover,  you  shall 
be  our  Governor  thereof."  *  In  this  manner  the  Sove- 
reign completed  the  distribution  of  his  dominions  in  the 
southern  extremity  of  the  continent,  granting*  to  Sancho 
de  Hoz  the  Gobernacion  of  Tierra  del  Fuego  and  the 
adjacent  islands. 

Such  is  the  first  and  fundamental  territorial  division  of 
the  southern  countries  of  South  America  in  which,  as 
may  be  seen,  the  King  of  Spain  did  not  take  into 
account  any  geographical  feature  which  might  serve  as 
an  **arcifinious"  boundary  in  order  to  separate  from  each 
other  the  extensive  Gobernaciones  created  by  Royal  decree. 

Let  us  now  briefly  review  the  development  and  territorial 
modifications  introduced  by  the  Crown  of  Spain  in  the 
three  southern  Gobernaciones  which  include  the  greater 
part  of  the  present  Republics  of  Chile  and  Argentina. 


»  Coleccion  de  doc,  indditos  del  Archive  de  Indias,  vol.  xxiii.  p.  5. 
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In    1535,  a  year  after  the  issue  of  the  above- 
mentioned  Royal  Capitulations,  Almagro,  Mendoza» 

sftlMit  try  to 

••^••J^and  Alcazaba  are  found  engaged    in   attempts    to 
^j^^f?  ^make  the  occupation  of  their  Gobernaciones  effec- 

''*^'^^*-  tive.  None  of  them,  however,  succeeded  in  estab- 
lishing a  permanent  ownership,  and  their  operations  were 
limited  to  short  visits  and  more  or  less  unsuccessful  expe- 
ditions on  the  extreme  borders  of  their  territories. 

When  Don  Diego  de  Almagro,  in  his  difficult 
campaign,  initiated  in  1535,  passed  over  the  Chilean 
valleys  from  Copiapo  down  to  the  neighbourhood  of  River 
Maule,  he  went  in  fact  beyond  the  boundaries  of  his  juris- 
diction. His  anxiety  to  occupy  the  country  of  **  Chile,"  of 
whose  wealth  he  had  heard  from  the  Cuzco  Indians,  took 
him  far  south  of  his  own  Gobemacion,  the  territory  of  which 
he  had  crossed  in  his  march  from  north  to  south  over 
the  valleys  and  plateaus  of  the  Cordillera.  The  so-called 
**  Province  of  Chile,"  which  had  been  subdued  earlier  by 
the  powerful  Incas  of  Peru,  was  at  that  time  but  a  vague 
geographical  expression  which  included  the  densely  popu- 
lated regions  of  the  central  zone  of  the  present  Republic,  and 
had  for  its  centre  the  rich  valley  of  the  River  Aconcagua,  to 
which  the  name  of  **  Chile"  was  originally  applied — a  name 
extended  later  to  the  whole  country. 

The  Argentine  Representative,  when  speaking  (p.  3)  of 
Almagro  s  expedition,  says  : 

^yjy^j^  "The  Chilean   historian,    Don   Miguel  Luis  Amundtegui,^ 

MiAoftms  refenring  to  the  expedition  of  Diego  de  Almagro  in  a.d.  1535, 

om^SoftiM  states   that   the    principal   goal    of  his    expedition    was    the 

Argankiiie  country    which  extends  to  the  western  side  of  the  Andes, 

statement.  ^^^  which   should   receive   the   name   of  Chile.      The    Inca 


*  Miguel  Luis  Amunategui,  La  Cucstion  de  Limiies  entre  Chile  i  la  Repiiblica 
Arjentina^  Santiago,  1879,  vol.  i.  p.  81  et  seq. 
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Manco  Capac,  who  was  preparing  his  great  rising  against  the  Spanish 
conquerors,  being  desirous  that  Almagro's  forces  should  undertake  this 
expedition,  and  in  order  to  induce  him  to  do  so,  furnished  him  with 
the  most  exaggerated  notions  concerning  the  wealth  which  could  be 
acquired  on  the  western  side  of  the  Cordillera. 

"Almagro,  having  arrived  at  the  '  Provincia  de  Chile,'  after 
crossing  the  Cordillera  de  los  Andes  in  the  neighbourhood  of  Copiapd 
and  undergoing  the  greatest  privations  on  the  journey  enquired  of  the 
*  lords  of  the  country '  on  the  western  side  of  the  *  Cordillera  of  the 
Snow  (Cordillera  de  la  Nieve)  which  continues  to  the  Straits,'  and  which 
he  had  now  crossed,  whether  he  would  be  able  to  find  land  suitable 
for  settlements  extending  to  the  sea. 

**  Thus^  since  the  very  first  days  of  the  discovery  of  Chile  by  t/ie 
Spaniards^  the  eastern  boundary  of  the  country^  first  as  a  Province  of 
Spain  and  afterwards  as  a  Republic^  has  been  the  *  Cordillera  of  the  Snoiv,* 
•  or  the  *  Cordillera  de  los  Andes.' " 

TheProv-         It  must  be  observed  that  in  this  strange  con- 

Inoe  of  Clille 

visited  by  clusion  the  Argentine  Representative  confuses  two 
does  not  In-  perfectly  distinct  things.  The  **  Provincia  de 
captainey    Chile"  which  Almagfro  reached,  and  the  ** Caciques'' 

General  of  b  »  ~i 

Chile.  Qf  vvhich  gave  him  the  information  required,  must 
not  be  confounded  with  what  the  Argentine  Representative 
calls  **  Chile  as  a  Province  of  Spain  "  :  that  is  to  say,  the 
Gobernacion  or  Captaincy  General  of  Chile,  upon  whose 
territorial  extent  the  Republic  was  afterwards  formed,  and 
the  boundaries  of  which  were  fixed  later  on,  as  we  shall  see, 
by  the  King  of  Spain  in  a  very  precise  manner,  without 
taking  into  consideration  the  crests  and  snows  of  the 
Cordillera  de  los  Andes. 

^1^^^  Diego  de  Almagro  had  boldly  entered  territories 
^of^^l***  which  were  included  in  Pedro  de  Mendoza  s  con- 
cession, and,  consequently,  could  exercise  no  authority  over 
those  lands  of  "  Chile  "  save  by  virtue  of  a  new  and  express 
Royal  authorisation.  But  the  actual  development  of  the 
facts  themselves    precluded    the    complications    that    might 
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have  arisen  therefrom ;  for  Almagro,  seeing  that  the 
country  which  he  had  just  explored  did  not  answer  to  his 
hopes,  and  following  other  plans  tending  to  secure  for 
himself  the  possession  of  the  town  of  Cuzco,  abandoned 
the   conquest  of  "  Chile  **  and    returned   to  Peru,  where  he 

met  his  death  in  the  war  against  the  brothers  Pizarro. 

• 

The  Gobernacion  assigned  to  Almagro  by   the 
to  Dob  Royal  Order  of   1534,   was  given  to  Don    Pedro 

PoAfo  do 

▼aidiTiA.  j^  Valdivia  after  the  former  had  abandoned  it. 
This  appears  from  a  letter  which  Don  Pedro  de  Valdivia 
wrote  to  the  Emperor  Charles  V.  from  Concepcion  under 
date  of  the  15th  of  October,  1550.  In  it  he  said  that  the 
Marquis  Pizarro,  "  being  in  possession  of  an  Order  and 
Grant  which  he  had  from  Your  Majesty,  given  at  Monzon 
in  the  year  1537,  countersigned  by  the  Secretary  Francisco 
Cobos,  of  the  Secret  Council  of  Your  Majesty,  in  which 
he  was  commanded  to  direct  the  conquest  and  settlement  of 
the  Gobernacion  de  Nueva  Toledo  and  Province  of  Chile 
by  reason  of  their  having  been  abandoned  by  Don  Diego 
de  Almagro,  who  went  there  with  that  object,"  had  ap- 
pointed him  (Valdivia)  "  that  he  might  execute  the  Order 
and  govern  them  (the  Provinces)  as  well  as  the  rest  which 
he  might  discover,  conquer  or  settle,  so  long  as  it  should 
be  the  wish  of  Your  Majesty."  ^ 

It  therefore  appears  that  the  Marquis  Francisco  Pizarro 
was  authorised  by  the  Monarch  to  dispose  of  the  Gober- 
nacion de  Nueva  Toledo,  and  to  carry  out  the  conquest 
and  settlement  of  Chile  after  their  abandonment  by  Almagro. 
It  also  appears  that  at  this  time  a  precise  distinction   was 


*  Gay,  Historia  Fisica  i  Politica  de  Chile.    Documentos^  vol.  i.  p.  86. 

CHAP.   I.  C 


i8  TERRITORIAL   DIVISION    DURING 

made  between  the  Gobernacion  de  Nueva  Toledo  and  the 
Province  of  Chile  which  had  been  invaded  by  the  expedi- 
tion of  Almagro  and  which,  on  the  return  of  the  said  con- 
queror, had  fallen  into  discredit,  it  being  considered  as  the 
poorest  corner  of  the  New  World.  Nobody  aspired  to 
continue  Almagro's  work  in  that  far-off  province  until  the 
arrival  of  Pedro  de  Valdivia,  to  whose  actions  and  titles 
we  shall  refer  later. 
Mendoza*8  ^^"  Pedro  de  Mendoza,  the  chief  of  the  third 
expeditioii.  Qobernacion,    had     set  out    at    the   head   of    an 

elaborate  expedition  to  Rio  de  la  Plata  in  the  estuary  of 
which  he  founded  the  first  city  of  Buenos  Aires  in  February 
of  1535.  But  a  few  months  afterwards  the  neighbour- 
ing Indians  attacked  and  set  fire  to  the  new  settlement, 
and  famine  and  illness  soon  disposed  of  the  majority 
of  the  men  who  had  accompanied  the  Governor.  Com- 
pelled by  ill-health  to  remain  in  a  small  fort  which  he 
had  constructed,  Mendoza  directed  his  lieutenant  Juan  de 
Ayolas  to  continue  the  exploration  of  the  rivers  Parand 
and  Paraguay  in  search  of  a  communication  with  Peru  ; 
but  in  1537,  tired  of  awaiting  the  result  of  this  expedition, 
he  determined  to  return  to  Spain,  and  died  during  the 
voyage. 

Before  starting,  Mendoza  wrote  instructions  for  his 
lieutenant  Ayolas,  authorising  him  '*  to  cross  in  a  straight 
line  to  the  other  sea  :  *'  that  is  to  say,  to  the  Southern 
Sea,  on  the  coast  of  which  there  belonged  to  him,  by  virtue 
of  the  Royal  Concession,  200  leagues  reckoned  from  the 
southern  boundary  of  Almagro's  Gobernacion.  In  exchange 
for  a  certain  sum  of  money  he  also  authorised  his  lieu- 
tenant   to   cede    eventually    the    said    200    leagues    on    the 
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Southern    Sea   to    Almagro,  with  whose    Gobernacion  they 
were  conterminous.* 

Bytbedmth       After  the  death  of  Don   Pedro  Mendoza,    the 
usGobet^    Court   of  Spain   beine^   unaware  of  the   result  of 
<Sb«ia^   lieutenant  Ayolas'   expedition  to  the  interior,  the 
vaoa.       King  made  on   March   18,   1540,*  a   new  Capitu- 
lation with  Alvar  Nuflez  Cabeza  de  Vaca  for  the  conquest 
and  settlement  of  the  territories  of  Mendoza's  Gobernacion. 

It  suffices  to  read  this  document  to  be  convinced  that  the 
King  granted  to  Cabeza  de  Vaca  precisely  the  same  Gober- 
nacion  which  he  had  entrusted   in    1534  to  Don   Pedro  de 
Mendoza. 
,^     ^^,  The  new  Governor  showed    crreat  zeal  in  the 

l>epoaltloii  c> 

*VS«rS/*  service  of  the   Crown,   devoting  himself  with   in- 
itar^Msdo  defatigable  activity  to  new  discoveries  and  to  the 

reduction  of  the  natives  by  means  of  religion  and 
the  sword.  But  a  mutiny  of  his  subalterns  put  an  end  to 
his  work,  and  in  April  1544  he  was  deposed  and  im- 
prisoned by  the  mutineers,  who  elected  in  his  stead  the 
Maestre  de  Campo  Domingo  Martinez  de  Irala. 

Like  all  the  primitive  conquerors  of  Rio  de  la  Plata, 
Irala  tried  first  and  principally  to  discover  the  easiest  and 
most  accessible  road  connecting  his  Gobernacion  with 
the  rich  and  coveted  dominions  of  Peru,  and  in  one  of  his 
expeditions,  in  1 548,  reached  the  extremity  of  that  territory, 
where  he  thought  it  prudent  to  halt  and  send  messengers 
to  present  his  respects  to  the  Licenciado  Don  Pedro  de 
la    Gasca,     who   then   administered     the     Colony    with   the 


*  Coleccion  de  doatmentos  in^ditos  del  Archive  dc  IndtaSy  vol,  x.  p.  536. 

*  Ibid.  vol.  xxiii.  p.  8. 
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comparatively  modest  title  of  President  of  the  Royal 
Audience  of  Lima,  but  with  the  amplest  powers  from  the 
Crown.  Martinez  de  Irala  was  perfectly  aware  that  his 
title  of  Governor  of  Rio  de  la  Plata,  arising  only  from  an 
election  by  some  conquerors,  was  very  precarious  unless 
ratified  by  the  King  or  by  some  of  his  agents  duly  authorised 
to  grant  lands  and  Gobernaciones,  and  consequently  he 
appealed  to  La  Gasca  to  confirm  him  in  his  post 

The  President  Pacificator,  however,  disregarded  this 
desire  of  Irala,  but  formed  a  new  Gobernacion,  which 
according  to  the  testimony  of  the  chronicler  Herrera  ^ 
extended  west  to  east  **  from  the  confines  of  Cuzco  de  las 
Charcas  down  to  the  boundaries  of  Brazil,"  and  north  to 
south,  from  parallel  14*"  down  to  23°  33'.  The  person 
favoured  by  this  Capitulation  was  Diego  de  Centeno,  but 
La  Gasca's  resolution  took  no  effect  owing  to  the  death 
of  the  former  before  he  had  any  opportunity  of  enjoying  it. 
_   ^  ^  On  his  return  to  the  town  of  La  Asuncion,  the 

The  Gober- 

d^upuftota  ^^^^  ^^  ^'^  Government,  Martinez  de  Irala  heard 
JJJ^JIJ  that  the  Sovereign  had  meanwhile  made  a  Capitu- 
sanabria.    ^^^^^^  ^j^j^  another  Captain  called  Juan  de  Sana- 

bria,  who  had  offered  his  services  to  conquer  and  settle  the 
Province  of  Rio  de  la  Plata. 

In  the  preamble  to  this  important  document  ^  signed 
in  Madrid  on  the  22nd  of  July,  1547,  by  the  Prince  (after- 
wards King  Philip  H.)  who  at  the  time  governed  Spain 
in  his  father  s  name,  the  Monarch  expressly  says  that  the 
Capitulation    previously    made  with    Alvar    Nunez    Cabeza 


*  Historia  General  de  la  Indias,  Decade  8,  Book  v.  Chap.  i. 

*  CoUccion  de  documentos  imUUtos  del  Archivo  de  Indias,  vol.  xxiii.  p.  1 18. 
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de  Vaca  had  expired,  and  that  "  he  (Cabeza  de  Vaca)  shall 
not  return  to  the  said  Province,  as  it  would  not  be  advis- 
able, and,  therefore,  the  Government  of  the  said  Province 
remains  vacant." 

He  then  proceeds  to  trace  explicitly  the  boundaries  of 
the  Gobernacion  in  the  following  words  : 

"  First,  I  give  permission  and  authority  to  you,  the  said  Juan  de 
Sanabria,  on  behalf  of  His  Majesty  and  in  his  name,  and  in  the  name 
of  the  Royal  Crovrn  of  Castilla  and  Leon,  to  discover  and  settle,  by  virtue 
of  your  contract,  two  hundred  leagues  upon  the  coasts  from  the  mouth 
of  the  Rio  de  la  Plata,  but  not  of  Brazil,  beginning  in  latitude  31®  .S.,  and 
thence  towards  the  Equator ;  that  you  may  settle  a  space  of  land  from  the 
mouth  of  the  entrance  of  the  said  river  on  the  right  hand  side  to  the  said 
31°  latitude,  upon  which  you  will  build  a  town  ;  and  you  may  take  the 
entrance  through  the  said  river,  as  well  as  all  those  with  whom  His 
Majesty  may  make  contracts  for  the  discovery  of  all  that  remains  undis- 
covered on  the  31®,  as  well  as  everything  lying  on  the  left  hand  side, 
to  the  point  which  is  stipulated  with  the  Bishop  of  Plasencia ;  thus 
the  said  two  hundred  leagues  are  to  extend  in  breadth  to  the  South  Sea ; 
which  discovery  and  settlement  you  may  make,  provided  that  in  case  you 
meet  with  other  Governors  or  Captains  who  may  have  already  discovered 
or  settled  the  said  land  and  reside  there  at  the  time  of  your  arrival,  you 
do  nothing  to  the  injury  of  whatever  you  may  find  in  the  same  land,  nor 
interfere  with  nor  enter  into  anything  which  may  have  been  discovered 
or  settled,  even  though  you  find  it  within  the  boundaries  of  your  Gober- 
nacion, thus  avoiding  such  difficulties  as  have  already  occurred  in 
similar  circumstances,"  etc. 


Bffodmeatlon 


As   may    be   seen,    in  the    Capitulation    made 

uiMoftbe'  ^^^^  Juan  de   Sanabria,    the    Monarch   assigns  to 

^luode^iA  ^^^  Gobernacion  of  Rio   de   la    Plata   boundaries 

differing  from  those  which  he  had  established  in 

the    previous     Capitulations     made     with    Don     Pedro     de 

•  

Mendoza  and  Don  Alvar  Nufiez  Cabeza  de  Vaca.  The 
southern  boundary  of  the  Gobernacion  was  fixed  at  parallel 
31°,  which  represents  a  diminution  amounting  to  almost 
six    degrees  of  latitude  compared    with    the    corresponding 
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boundary  of  Mendoza's  Gobernacion,  which,  as  we  have 
stated,  reached  latitude  36°  57'  09".  Only,  as  an  exception, 
there  was  added  the  stretch  of  land  situated  on  the  right 
hand  side  of  the  mouthy  of  the  Rio  de  la  Plata  (i.e.  to  the 
east  of  that  river)  down  to  parallel  si"*,  where  at  the 
present  day  exist  the  Republic  of  Uruguay  and  the  greater 
part  of  the  Argentine  Province  of  Entre-Rios.  On  the 
other  hand  the  territory  of  the  Gobernacion  was  enlarged 
towards  the  north,  for,  if  we  reckon  200  leagues  of  jyh 
leagues  per  degree,  that  is  to  say,  ii"*  25'  45",  from  parallel 
31°  to  the  Equator,  we  reach  nearly  parallel  19!^° — i.e.  six 
degrees  further  north  than  the  former  northern  boundary 
of  the  Gobernacion  del  Rio  de  la  Plata. 
»n.  «>.  ^i^  For  the  rest  the  breadth  of  the  territorv  re- 
aooonnt  thcT  "^^lined  unchanged,  because,  according  to  the  text 
^©•A^ies*  of  ^^^  Capitulation,  the  200  leagues  were  to  extend 
wasfiumUiM'  **  ^^  breadth  as  far  as  the  South  Sea,"  thus  clearly 

wltli  it. 

showing  that  the  only  **  arcifinous  boundary" 
which  the  King  established  was  the  coasts  of  the  two 
opposite  oceans,  without  the  least  reference  to  the  formid- 
able ** summit  of  the  Cordillera  of  the  Snow"  which  rises 
between  them. 

It  must  be  observed  that  the  King's  omission  of  all 
reference  to  the  Cordillera  de  los  Andes  in  the  delimit- 
ations to  which  we  have  just  alluded,  was  certainly  not  due 
to  ignorance  of  the  geographical  features  of  those  countries. 
There  are  proofs  that,  although  many  details  were  obscure, 
the  general'  topographical  conformation  of  the  central  and 
southern  part  of  South  America,  and  especially  the 
existence  of  the  prolonged  chains  of  mountains  called  the 
Cordillera    de  los   Andes,   were  then  perfectly    well   known. 
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The  Chief  Chronicler  of  the  Indies,  Don  Gonzalo  Fernandez 
de  Oviedo  i  Valdes,  mentions  in  Book  47,  Chap!  5  of  his 
HistoHa  Jeneral  i  Natural  de  las  Indias  the  fact  that 
Diego  de  Almagro  had  sent  the  Emperor  Charles  V.  an 
account  of  his  deeds  identical  with"  that  which  he  used  in 
his  HistoHa  when  describing  the  expedition  of  this 
Captain  to  Chile,  in  the  years   1535-6. 

In  that  account  Almagro  several  times  mentions  the 
Cordillera  and  makes  statements  as  to  its  vast  extent. 
He  says,  for  instance  : 

"  And  it  must  be  known  that  from  the  confines  of  Collao  and  Paria, 
and  Aulaga,  Tupisa  and  Xibixuy  down  to  the  Straits  of  Magellan^  there  is 
(or  at  least  there  lies  in  that  direction)  a  Cordillera  of  very  rough  ranges, 
the  starting  point  ofivhich  is  not  known,  uninhabitable,  and  in  some  parts 
of  which  (especially  in  the  said  provinces)  thieves  and  highwaymen  began 
to  assemble,  whose  children  grew  up  there  and  multiplied."  ^ 

He  also  describes  the  difficulties  in  crossing  the  passes 
{called'' ptiertos'')  of  the  Cordillera  in  the  part  that  he  had 
traversed,  as  may  be  seen  in  the  following  quotation  : 

"  They  agreed  to  return  with  all  haste  because  there  were  no  means 
of  staying  in  the  said  Province  of  Chile,  in  Pocayapo  (Copiapo)  or  further 
on  ...  On  the  one  hand  they  had  no  supplies  and  on  the  other  they 
had  to  choose  between  the  less  dangerous  of  two  difficult  roads,  and  both 
were  such  that  human  brain  could  not  choose  without  the  help  of  God, 
nor  decide  whether  it  should  be  that  of  the  gap  (puerto),  which  was  snow- 
bound, and  where  for  thirty  leagues  not  a  grain  of  corn  could  be  found. 
.  .  .  The  rivers  were  very  wide  and  deep,"  etc* 

The  King  and  the  members  of  the  Council  of  the 
Indies,  whom  he  always  consulted  upon  matters  referring 
to  the  Colonies,  were  not,  therefore,  ignorant  of  the  general 
topography  of  those  distant  regions,  and  the  very  Capitu- 
lation made  with  Juan  de  Sanabria,  shows  that  in  issuing 
his   delimitation  decrees,    the    Sovereign   took  into   account 


^  Oviedo,  Historia,  lib.  47,  chap.  3. 

^  Ibid.  chap.  4.     See  also  chap.  3,  p.  264. 

CIIAP.    1. 


24  TERRITORIAL   DIVISION   DURING 

the  progress  of  the  geographical  discoveries  which  naturally 
accompanied  the  conquest,  and  that,  in  forming  his  colonial 
states  and  fixing  their  boundaries,  he  bore  in  mind  the 
practical  necessities  to  which  those  discoveries  gave  rise. 

The  conquerors  of  Rio  de  la  Plata,  Juan  de  Ayolas, 
Alvar  Nunez,  Martinez  de  Irala  and  several  other  captains 
under  their  command,  had  de  facto  enlarged  the  Gober- 
nacion  towards  the  north,  profiting  by  the  excellent 
waterway  afforded  by  the  rivers  Parand  and  Paraguay. 
The  fluvial  port  of  Candelaria,  which  served  them  as  the 
starting  point  for  their  expeditions  inland  and  westward 
to  Peru,  was  situated,  according  to  calculations  made  by 
the  pilots  of  Alvar  Nunez's  expedition,  in  latitude  20°  40'  S., 
that  is  to  say,  on  the  boundary  between  the  present 
Brazilian  State  of  Matto  Grosso  and  the  Republic  of 
Bolivia;  and  one  of  Alvar  Nunez's  Captains  went  as  far 
as  the  region  of  the  Xarayes  in  latitude  1 7°,  where  later  on 
Irala  ordered  the  formation  of  a  settlement  so  that  he  might 
secure  open  communication  with  the  neighbouring  province 
of  Peru. 

The  Sovereign  being  duly  informed  of  these  discoveries 

and  conquests,  took  them  into  account  when  assigning  in 
the  northern  part  of  the  Gobernacion  of  Rio  de  la  Plata  a 
new  boundary  which  added  to  it  the  greater  part  of  the 
vast  river  basin  of  the  Paraguay,  the  main  artery  of  life 
of  the  first  settlers  in  those  provinces. 

It  is  now  necessary  to  draw  attention  to  a  clause  of 
the  Capitulation  made  in  favour  of  Juan  de  Sanabria,  in 
which  he  is  forbidden  to  '*  interfere  with  or  to  enter  into 
anything  which  should  have  been  discovered  or  settled " 
by  another   Captain,   even   though   such  territory  should   be 
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within  the  boundaries  assigned  to  his  Gobernacion.  The 
King's  foresight,  thus  clearly  expressed,  was  highly  oppor- 
tune, since  there  was  in  fact  a  Captain  who,  with  legal 
titles  from  the  Governor  of  Peru,  had  begun  in  1541  the 
conquest  and  settlement  of  territories  which  fell  partly  with- 
in the  Gobernacion  of  Juan  de  Sanabria.  This  Captain 
was  Don  Pedro  de  Valdivia,  in  whose  favour  there  had 
been  established  for  the  first  time  and  in  a  formal  manner 
a   '*  Gobernacion  de  Chile,'' 

We  shall    now    summarize  the   facts    leading  up  to  the 
legal  establishment  of  this  new  Gobernacion. 
TiieGob«r-        ^^  have  already  said  that  Pedro  de  Valdivia 
chue^or     was  Sent  by  the  Marquis  Don  Francisco  Pizarro 


mAdm  uT  to  conquer  and  settle  the  "  Gobernacion  de  Nueva 

glvtm  to  Don 

Pedro  de     Toledo  and    Province  of  Chile "   by   virtue   of  a 

Valdivia.  A^    1  . 

Royal  Order  given  at  Monzon  m   1537. 

"Taking  my  commission  from  the  Marquis,"  says  Valdivia  in  his 
letter  addressed  to  the  Emperor  in  1550,^  **  I  started  from  Cuzco  in 
the  month  of  January,  1540;  I  marched,  passing  the  great  desert  of 
Atacama,  up  to  the  valley  of  Copiap6,  which  is  the  commencement  of 
this  land,  and  onwards  for  100  leagues  to  the  valley  called  ChiUy  which 
Almagro  reached  and  where  he  turned  back — wherefore  this  land  bore 
such  a  bad  reputation ;  and  on  this  account,  and  in  order  that  this 
name  should  be  forgotten^  I  called  the  land  which  he  had  discovered^ 
and  the  one  which  I  might  discover  down  to  the  Straits  of  Magellan, 
*  Ntieva  Estremadura,^ " 

vaidiTia's  1^  f^^ct,   from  the  beginning  of  his  campaign, 

eztendiag    Valdivia  expressed  a  desire  to  extend   his    juris- 

downtotno  diction  south  as  far   as   the  Straits  of    Magellan 

Strattaof 

Magonan    and  on  the  east  up  to  the  Northern  Sea  or  Atlantic 

andAtlan- 

tie  oeoan.    Qcean,   and  explicitly  communicated    his    projects 
to  the  Sovereign,  who  did  not  alter  or  reject  them. 

*  Gay,  Historia  Fisica  i  PoHtica  de  Chile,     Docutnentos,  voL  i.  p.  129. 
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**I.beg  to  inform  your  Majesty,"  he  says  in  a  letter  dated  i545>^ 
"  that  when  the  Marquis,  Don  Francisco  Pizarro,  gave  me  this  com- 
mission there  was  no  man  who  wished  to  come  to  this  country,  and 
those  who  most  avoided  it  were  the  people  brought  here  by  the 
Adelantado  Don  Diego  de  Almagro,  who,  having  abandoned  it,  left  the 
land  with  such  a  bad  name  that  people  fled  from  it  as  if  from  pest. 
.  .  .  And  as  I  saw  that  it  would  be  a  service  to  your  Majesty  to  extol, 
settle  and  uphold  it,  exploring  it  down  to  the  Straits  of  Magellan  and 
the  Northern  Sea,  I  took  great  pains,"  etc. 

The  only  person  who  might  possibly  have  competed 
with  Valdivia  in  the  conquest  and  settlement  of  the  southern 
regions,  by  virtue  of  an  official  authorization,  was  Francisco 
de  Camargo,  whose  titles  we  have  already  mentioned.  It 
is  worthy  of  note,  however,  that  at  the  same  date  that 
Valdivia  initiated  his  expedition  to  Chile,  the  concession 
granted  by  the  King  to  Camargo  expired  by  reason  of  the 
unfortunate  result  of  the  expedition  to  those  regions  under 
one  of  Camargo  s  substitutes.  When  Valdivia,  in  1541, 
was  within  a  few  days  march  of  the  Valley  of  the  Mapocho, 
he  received  news  that  a  Spanish  ship  was  sailing  along 
the  neighbouring  coast.  This  ship,  commanded  by  Alonso 
de  Camargo,  a  relative  of  Francisco,  formed  part  of  a 
flotilla  which  had  left  Spain  two  years  earlier  with  the 
object  of  conquering  and  settling  the  regions  of  the  Straits, 
and  was  the  only  vessel  which,  after  the  rest  of  the  squadron 
had  perished  in  the  storms  of  the  southern  seas,  had  suc- 
ceeded in  reaching  the  Pacific  and  in  continuing  her  voyage 
up  to  a  Peruvian  port. 

"  The  troubles  of  the  civifwar  in  that  country  engulfed  her  captain 
and  many  of  his  companions,  and  thus  deprived  us  of  an  exact 
account  of  the  voyage.     The  storms  of  the  southern  seas,   while  de- 

*  Gay,  Histotia  Fisica  i  Politica  de  Chile.     DocumentoSy  vol.  i.  p.  49. 
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stroying   those  projects   of    settling    the    territories   neighbouring  the 
Straits,  gave  an  impetus  to  the  ambitions  of  the  conqueror  of  Chile."  ^ 

In  fact,  as  Don  Francisco  de  Camargo  did  not  fulfil 
the  conditions  of  his  contract,  the  Monarch  found  himself 
free  to  grant  others  the  right  of  discovering  and  conquering 
the  regions  ceded  to  Camargo  by  the  Order  of  1536. 

Meanwhile  Pedro  de  Valdivia,  dissatisfied  with 

ValdiTia 

^^M^biaip  j^jg  fQj-jner   title   of  **  Lieutenant-Governor   repre- 

^2JJ2J^    senting    the    Governor    Don    Francisco    Pizarro," 

^^Gwawnia"'  caused  himself  to  be   appointed    "  Governor   and 

caMido^    Captain-General  in  the  name  of  His  Majesty  "  by 

the  Cabildo  (City  Council)  of  the  City  of  Santiago, 

the  capital  of  his  Province,  which  had  been  recently  founded 

m    1 541.      From  this    date    he    assumed   the    independent 

government  of  Chile  and  began  applying  to  the  Crown  for 

confirmation  of  his  new  title. 

In    1547,  having  returned  to   Peru  and  contri- 


oonflnns 

vaidiTiA's    buted  essentially  to  the  satisfactory  result  of  La 

appoint- 

mMit.  Gasca  s  campaign  against  the  rebels  under  Gonzalo 
Pizarro,  Valdivia  obtained  from  the  President  Pacificator 
the  confirmation  of  his  commission  as  Governor  of  Chile 
or  of  Nueva  Estremadura  by  a  Royal  Decree  dated  at 
Cuzco   on    April    18,     1548.       The    relevant    part    of   this  App.  doc 

No.  2 

document  reads  as  follows  : 

"/  hereby  give  and  assign  as  your  Gobernacion,  and  empower  you  to 
conquer  from  Copiapby  situated  on  the  i^ih  degree  of  latitude  from  the 
Equator  southwards  to  the  ^\st  degree  on  the  same  side,  running  from 
north  to  south  along  the  meridian,  and  extending  in  breadth  from  the  sea 
inland ;  that  is,  from  7vest  to  east  100  leagues  ;  and  in  the  said  Gober- 
nacion  and  stretch  of  land  I  nominate  and  constitute  you  Governor  and 
Captain-General  of  His  Majesty,  that  you  may  subdue  and  bring  under 

'  Diego  Barros  Arana,  Historiafeneralde  Chile,  vol.  i.  p.  227. 
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allegiance  to    His   Majesty    the  said   land,  which    you    may  occupy, 
endeavouring  to  implant  therein  our  holy  Catholic  faith,"  etc. 

And  in  a  report  sent  by  the  same  Don  Pedro  de  la  Gasca 
to  the  Council  of  the  Indies  *  from  Cuzco  under  date  of 
May  7,  1548,  the  following  may  be  read  : 

"  Pedro  de  Valdivia  was  sent  as  Governor  and  Captain-General  of 
the  Province  of  Chile,  called  Nuevo  Estremo,  whkh  Gohernacion  is 
delimitated  from  Copiapb,  on  the  27M  degree  south  of  the  Equator^  down  to 
the  41st  degree,  along  the  meridian^  and  in  width  from  the  sea  inland, 
from  ivest  to  east  for  100  leagues.  This  Gobernacion  was  given  him  by 
virtue  of  the  power  that  I  have  from  His  Majesty,  because  it  was  advis- 
able to  diminish  the  number  of  people  of  this  Kingdom  (Peru)  and 
employ  those  who  assisted  in  defeating  Gonzalo  Pizarro,  all  of  whom 
could  not  be  provided  for  on  this  land ;  and  it  was  given  him  (Valdivia) 
in  preference  to  any  one  else  because  of  the  services  which  he  has 
rendered  His  Majesty  on  this  occasion,  and  on  account  of  the  know- 
ledge which  he  has  of  Chile,  and  for  the  work  he  has  performed  in  the 
discovery  and  conquest  of  the  said  land." 

Moreover,  Pedro  de  Valdivia,  in  a  letter  written  at  Lima 
on  June  15,  1548,^  communicated  as  follows  to  the  Prince 
ruling  the  Monarchy,  afterwards  King  Philip  II.,  the  appoint- 
ment which  he  had  lately  obtained  from  the  President : 

*^  Once  the  disturbances  in  this  kingdom  (Peru)  had  ceased,  and  the 
President  having  a  true  knowledge  of  what  I  had  done  in  the  service  of 
Your  Highness,  and  of  what  I  had  spent  in  developing  and  settling 
that  land  (Chile)  and  in  the  discovery  of  the  territory  situated  beyond, 
amounting  to  over  300,00c  pesos ;  and  knowing  my  desire  to  serve 
Your  Highness,  he  appointed  me  in  Your  Royal  name,  Governor  and 
Captain- General  of  that  Gobernacion  of  Nuevo  Estremo,  for  the  term  of 
my  life,  by  virtue  of  the  power  and  commission  he  had  from  our  King  for 
that  purpose,  assigning  as  boundaries  of  the  said  Gobernacion  from  the  27/// 
degree  to  the  41st  degree,  from  north  to  south  along  the  meridian,  and  from 
east  to  west  for  a  stretch  of  100  leagues,  as  is  more  fully  stated  in  the 
Decree  which  by  reason  of  his  power  he  gave  me,  and  of  which  he 
sent  me  an  authorised  copy,  together  with  instructions  from  the  Audience 
of  His  Majesty,  residing  in  that  Kingdom." 


2 
CHAI'.    I 


*  Barros  Arana,  Proceso  de  Pedro  Valdivia,  p.  219. 
Gay,  Historia  Ftsica  i  Politica  de  Chile,     Documentos,  vol.  i.  p.  79. 
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Finally  the  Sovereign  approved  the  concession 

of  Mkt  81, 

ufis^MiiP    made    by    President  la  Gasca   to    Valdivia    by    a 


vaidiTiA'k    Royal  Order  dated  in  Madrid  on  May  31,    1552. 
"^**       It  says  : 

**  Whereas  the  Licenciado  La  Gasca,  our  former  President  of  the 
Royal  Audience  of  the  Provinces  of  Peru,  and  at  present  Bishop  of 
Palencia,  when  in  the  said  Provinces  of  Peru,  by  virtue  of  the  special 
power  which  he  had  from  us  to  establish  new  Gobernaciones  and  direct 
conquests,  appointed  you,  Pedro  de  Valdivia,  to  be  Governor  and 
Captain-General  of  Nuevo  flstremo  and  Provinces  of  Chile,  as  appears 
from  the  document  he  gave  you,  and  on  our  part,  we,  accepting  the 
aforesaid  acts  and  taking  into  consideration  the  services  you  have 
rendered  us,  and  thinking  it  conducive  to  the  good  service  and  govern- 
ment of  the  said  land,  and  the  administration  and  execution  of  justice 
there,  we  deem  it  advisable  that  so  long  as  it  shall  seem  good  to  us  and 
so  long  as  no  new  decree  is  issued,  you  shall  hold  the  Governorship  of  the 
said  Province  of  Chile  within  the  boundaries  which  have  been  assigned  to 
you  by  the  said  Bishop  of  Palencia^  and  you  shall  be  Captain-General  of 
it;'  etc^ 

The  documents  just  quoted  prove  that  the  Crown  of 
Spain  created  in  favour  of  Pedro  de  Valdivia  a  new  Gober- 
nacion,  that  of  Chile  or  Nuevo  Estremo,  which  did  not 
overlap  any  other  then  existing,  since  the  concession  pre- 
viously granted  to  Juan  de  Sanabria  contained,  as  we  have 
seen,  the  express  order  that  he  should  respect  the  juris- 
diction of  any  other  independent  Captain  who  might  have 
discovered  land  and  settled  within  the  boundaries  of  the 
territory  granted  him.  And  in  the  year  1547,  the  very  date 
of  the  Capitulation  with  Sanabria,  Valdivia  had  not  only  held 
in  military  occupation  for  seven  years  the  zone  comprised 
between  27°  and  31°  which  fell  with  Sanabria's  concession, 
but  had  also  founded  there,  in  1 544,  the  town  of  La  Serena, 
and  had  carried  out  the  allotment  of  the  Indians. 


*  This  document  is  published  in  the  Historia  General  del  Reyno  de  Chile  of 
Father  Resales,  Book  III.,  chapter  18,  vol.  i.  p.  274. 
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Thus,  the  establishment  of  the  Gobernacion  de  Chile  by 
President  La  Gasca,  confirmed  afterwards  by  the  Sovereign 
himself,  is  the  first  separation  of  western  territories  of  the 
former  Gobernacion  of  Rio  de  la  Plata,  and  it  is  most 
important  to  note  that  the  eastern  boundary  of  those  segregated 
territories  was  not  traced  over  the  Cordillera  de  los  Andes 
or  determined  by  any  otiur  '' arcifijiious''  features,  but  was  a 
line  which  ran  from  north  to  south  at  a  distance  of  lOO  leagues 
from  the  coast-line  of  the  Pacific  Ocean, 

BoundAiies         ^^^    fundamental  delimitation  of  the    Gober- 

Gtobenlaoioii  ^acion  de  Chile,  established  by  President  La  Gasca 

given  to     in    1548,  and  confirmed  by  the   King   in   1552,  is 

extremely  simple  and  clear.     North  to  south  from 

parallel  27^  down  to  41°,  and  west  to  east  frofn  the  coast  of 

the  Pacific  100  leagues  **  inland!' 

Bearing  in  mind  that  each  degree  of  the  meridian  con- 
tained I  ^\  ancient  Spanish  leagues,  and  tracing  on  the  map, 
according  to  this  measurement,  the  width  of  the  Gobernacion 
de  Chile,  it  follows  that  the  eastern  boundary  of  this  Province 
reached  in  its  entire  length  from  the  27°  down  to  the  41°,  to 
a  considerable  distance  east  of  the  Cordillera  de  los  Andes. 
It  would  be  out  of  place  here  to  investigate  minutely  and 
determine  with  precision  on  the  map  the  exact  line  of  the 
eastern  frontier  of  Chile  as  established  by  the  quoted  docu- 
ments ;  it  is  sufficient  to  note  that  the  zone  of  100  ancient 
Spanish  leagues  in  breadth  included  at  least  343  miles 
or  630  kilometres  from  west  to  east,  and,  therefore,  com- 
prised vast  territories  to  the  east  of  the  Cordilleras,  con- 
taining in  their  entirety  the  present  Argentine  provinces 
of  Tucuman,  Catamarca,  La  Rioja,  San  Juan,  San  Luis,  and 
Mendoza,  as   well  as   part  of  the    Province  of  Cordoba  and 
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of   the   Gobernaciones   of    La    Pampa,    Neuquen,    and    Rio 
Negro. 

All  along  this  tract  of  land  the  legitimate  jurisdiction  of 
the  first  Governor  of  Chile  extended,  and  we  shall  shortly  see 
that  the  political  unity  of  the  regions  on  both  sides  of  the 
Cordilleras  was  not  a  mere  creation  of  the  Sovereign's  will 
without  any  practical  consequences,  but  that  Pedro  de 
Valdivia  and  his  successors  in  the  government  of  Chile 
actually  succeeded  in  establishing  their  authority  over  the 
eastern  as  well  as  over  the  western  parts  of  their  Gober- 
nacion. 

The  facts  relating  to  this  point  belong  to  history,  and  we 
shall  here  give  a  brief  summary  of  them. 
vaidiTiA  Francisco  de  Villagran,  a  lieutenant  of  Governor 


tiT«iii8      Valdivia,  on  his  return  from    Peru   in   1550   with 

aatboiity  to 

tbeeastof  the  fresh    reinforcements    he    had    been   directed 

tbeCordU- 

leraik  t:o  enlist,  brought  within  the  sway  of  his  chief  the 
Tucuman  region,  thus  annulling  the  authority  of  another 
Captain,  called  Juan  Nunez  de  Prado,  who  had  founded  the 
town  of  Barco,  which,  according  to  Valdivia,  fell  within  the 
boundaries  of  his  Gobernacion.^ 


*  Letter  from  Valdivia  addressed  from  Concepcion  to  the  Emperor  Charles  V. 
under  date  of  September  25,  1551  :  "After  having  amended  this,  Juan 
Nunez  de  Prado,  of  his  own  will  and  without  being  forced  to  it,  resigned  the 
authority  he  had,  and  which  the  President  had  given  him,  saying  that  he  could 
not  support  that  town  (Barco),  and  the  City  Council,  natives  and  residents  of  it 
requested  Francisco  de  Villagran  to  take  it  under  his  charge,  since  it  was  situated 
within  the  boundaries  of  this  my  *  Gobernacion^  and  to  give  it  aid  in  my  name 
that  it  might  support  and  perpetuate  itself ;  and  he  ( Villagran\  seeing  that  it  could 
not  be  succoured  fro  tn  any  other  part  but  from  this  part  of  the  South  Sea^  placed  it 
in  the  name  of  Your  Majesty  under  my  protection  and  support "  (Gay,  Historia 
Fisica  i  Politica  de  Chile^  Documentos,  vol.  i.).  There  exists  also  in  the  Archivo 
de  Indias  a  letter  dated  September  27,  1551,  in  which  the  Royal  officials 
of  the  City  of  Concepcion  inform  the  Emperor  of  the  occurrences  mentioned. 
Alluding  to  Villagran's  expedition,  they  say:  "There  will  be  facilities  for  it  by 
reason  of  the  arrival  in  this  land  of  a  Captain  who  had  been  sent  to  Peru  for  men 
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In  the  summer  of  1552,  three  expeditions  were  sent  east 
of  the  Cordilleras,  and  of  these  Valdivia  gives  an  account  to 
the  Emperor  in  his  letter  written  at  Santiago  on  October  26 
of  that  year.     He  says  : 

"  I  am  now  ordering  Captain  Francisco  de  Villagran,  a  true  and  loyal 
subject  of  Your  Majesty  ,  ,  ,  to  cross  from  Villarica^  situated  on  the 
fortieth  degree^  to  t/ie  Northern  Sea,  because  the  natives  employed  in  that 
town  say  that  they  are  about  100  leagues  from  it  .  .  .  From  here  I 
have  sent  two  captains,  directing  one  to  cross  the  Cordillera  to  the  rear  of 
this  City  of  Santiago  ^  in  order  to  bring  under  allegiance  tlie  natives  found  on 
the  other  side  of  it.  And  I  have  sent  from  the  town  of  La  Serena,  Captain 
Francisco  de  Aguirre,  a  very  true  and  loyal  subject  of  Your  Majesty, 
whom  I  have  placed  there  in  the  capacity  of  Lieutenant,  tluit  he  may 
diligently  and  prudently  subdue  the  rest  of  the  natives  as  well^  because  that 
land  has  been  visited  by  Captain  Francisco  de  Villagran^  and  it  was  by  this 
route  that  he  brought  me  the  reinforcements  when  I  sent  him  to  Peru,  as 
I  have  already  written,  and  now  repeat  to  Your  Majesty.  That  is  a  land 
partly  settled  and  partly  uninhabited.  I  shall  do  my  utmost  to  bring  all 
those  natives  into  subjection  to  Your  Majesty."  ^ 

One  of  the  earliest  historians  of  Rio  de  la  Plata,  Ruy 
Diaz  de  Guzman,  a  grandson  of  the  conqueror  Martinez  de 
Irala,  says  in  his  Historia  Arjentina,  with  reference  to  the 
expedition  of  Francisco  de  Aguirre  : 

"  Entering  this  land  (Tucuman)  he  (Aguirre)  took  possession  of  it  in 
the  name  of  Valdivia,  as  was  done  thenceforward  by  the  others  who  were 
sent  to  govern  it,  the  land  being  for  many  years  closely  connected  by 
this  road.  Juan  Nunez  de  Prado,  by  reason  of  what  he  had  done,  was 
sent  for  trial  to  Chile,  wherefrom  he  went  to  Reyes  (Lima)  and  opened 
n^otiations  to  return  to  this  province,  although  without  success.  Thus, 
at  that  period,  Francisco  de  Aguirre  held  the  post  of  Lieutenant  General, 
conferred  upon  him  by  Valdivia,  and  for  reasons  of  his  own,  he  was 
moved  to  change  the  location  of  the  town  of  Barco  de  la  Sierra  to  the  Rio 

and  who  brings  two  hundred  men  and  four  hundred  horses  on  which  he  has  spent 
a  great  deal  of  money,  and  who  leaves  settled  a  village  called  *  el  BarcOy  which 
falls  inland  within  the  boundaries  of  this  *  GobernacionJ  as  Your  Majesty  may  see 
from  the  papers  regarding  the  matter  which  are  sent  by  the  Governor  to  your 
Majesty?'  An  authenticated  copy  of  this  document  is  kept  in  the  Chilean  Legation 
in  London. 

*  Gay,  Historia  Flsica  de  Chile,     Documentos^  vol.  i.  pp.  iSSi  ^t  seq. 
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del  Estero,  in  the  region  of  the  Juris,  giving  it  the  name  of  the  city  of 
Santiago,  which  it  now  bears,  and  where  it  still  stands.  .  .  .  Francisco  de 
Aguirre  distributed  the  Indians  of  this  jurisdiction  among  fifty-six  'enco- 
menderos.'  47,000  Juris  and  Tonocotes  Indians  were  registered  in  the 
Estero  district  as  well  as  in  that  of  the  River  Salado,  and  in  la  Sierra."^ 

Of  the  expedition  sent  to  the  other  side  of  the  Cordilleras 
'*  to  the  rear  of  the  City  of  Santiago,'*  little  information  is 
procurable,  but  of  that  commanded  by  Captain  Francisco  de 
Villagran,  who  had  been  directed  to  cross  the  Cordilleras  in 
front  of  the  town  of  Valdivia,  a  summary  account  is  found  in 
the  Historia  General  del  Reyno  de  Chile,  of  Father  Rosales. 
From  this  it  appears  that  Villagran  crossed  the  Cordilleras 
by  the  Villarica  Gap  without  any  great  difficulty,  reaching 
"  the  Pampas  and  extensive  plains  leading  to  C6rdoba  and 
Buenos  Aires."  He  then  advanced  over  the  land  of  the 
Puelche  Indians,  but  was  stopped  in  his  march  by  a  great 
river ;  this  forced  him  to  continue  southwards,  and,  after 
marching  seventy  leagues,  he  reached  "the  rapid  Limacau 
river,  which  appears  at  the  back  of  the  town  of  Osorno,"  and, 
being  unable  to  ford  it,  again  ascended  the  Cordilleras  by 
another  gap  and  returned  to  Valdivia 

In  this  manner  the  first  governor  of  Chile  extended  his 
authority  over  the  eastern  regions  included  in  the  territory 
which  had  been  granted  him,  directing  his  captains  to  tra- 
verse them,  to  combat  the  savage  tribes,  and  to  lay  the 
foundation  of  cities  which  served  as  a  starting  point  for  the 
future  civilization  of  those  countries. 

In  acting  thus,  Pedro  de  Valdivia  considered,  as  did  his 
comrades  in  the  conquest  of  Chile,  that  the  summits  of  the 
Cordilleras  did  not  constitute  a  barrier  to  the  extension  of  his 


*  Rui  Diaz  de  Guzman,  Historia  Arjentina  del  Descubrifniento,  Poblacion  i  Con- 
quista  de  las  Provincias  del  Rio  de  la  Plata,  Book  II.,  chapter  10. 
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territorial  jurisdiction  towards  the  eastern  side  of  them,  and^ 
consequently,  made  no  account  of  such  a  *' formidable  barrier" 
when  allotting  the  Indians  for  service  to  the  inhabitants  of 
the  early  cities  of  his  Gobernacion. 

So  it  appears  from  a  paragraph  of  a  letter  written  by 
the  Governor  to  the  Sovereign  under  date  of  September  4, 
1545/  in  which  he  expresses  his  idea  of  assigning  to  the 
inhabitants  of  La  Serena  for  their  service  the  Indians  **  be- 
hind the  Cordillera  of  the  snow  ";  and  it  appears  still  more 
clearly  from  some  documents  referring  to  the  allotment  of 
the  Indians,  and  to  the  territorial  jurisdiction  of  the  City 
of  Santiago.  As  the  allotting  of  Indians  for  service  was 
equivalent  to  assigning  to  each  respective  city  the  territory 
inhabited  by  such  Indians,  the  "Procurador"  of  Santiago 
asked  Valdivia  to  extend  the  boundaries  assigned  to  the  City 
in  the  Book  of  Allotment  of  Indians,  ^^  from  the  river  Itata 
as  far  as  Ckoapa^  and  from  this  Sea  to  the  Northern  Sea" 
and  the  Governor  in  reply  decided  the  following : 

"  The  answer  to  your  query  about  the  boundaries  assigned  to  the 
City  of  Santiago,  is  that  from  north  to  south  they  extend  from  the  valley 
of  Choapa  down  to  the  river  Maule,  and  from  east  to  west  as  -far  as 
His  Majesty  has  graciously  granted^  beginning  at  the  sea^  one  hundred 
leagues  inland^  and  at  the  back  of  the  Cordillera  from  the  Valley  of 
Tucuman  and  Carea  down  to  Diamante.^^^ 

To  this  it  must  be  added  that  Valdivia  followed  the  same 
rule  employed  by  him  in  the  cities  of  the  northern  and  central 
portions  of  his  Gobernacion,  in  the  town  of  Villarica,  which 
had  been  founded  near  the  lake  of  the  same  name  in  latitude 
39°  15'.  Father  Rosales,  describing  the  neighbouring  region 
of  this  ancient  town,  says  : — 


*  Gay,  DocumentoSy  vol.  i.  p.  66. 

•  Coleccifin  de  Historiadores  de  Chile,  vol.  i.  p.  31 3. 
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"  I  have  traversed  all  the  roads  of  the  Cordillera,  and  this  of  Villa- 
rica  seemed  to  me  a  path  of  flowers.  By  means  of  it  the  inhabitants 
of  the  town  communicated  with  tJu  Peguenches,  and  the  Puelche  Indians  who 
were  also  allotted  them  by  Valdivia^  and  who  were  induced  to  work  by 
means  of  their  foremen^  and  as  they  were  simple,  humble,  and  unsus- 
picious people,  they  blindly  obeyed  any  orders  given  to  them."  ^ 

The  documents  quoted  prove  that  in  the  north,  as  in  the 
centre  and  south,  of  his  Gobernacion,  Pedro  de  Valdivia  and 
the  rest  of  the  conquerors  of  Chile,  did  not  at  the  time  fix  the 
boundaries  of  the  new  cities  and  of  their  respective  allotments 
on  the  summit  of  the  Cordillera.  We  find  the  strongest 
confirmation  of  what  we  have  said  in  the  following  words  of 
the  well  known  historian  and  defender  of  the  Argentine  claim 
to  Patagonia,  Don  Pedro  de  Angelis : 

"  When  Don  Pedro  de  Valdivia^**  he  says,  "  laid  the  foundation  of  the 
city^  destined  to  be  the  capital  of  the  new  Kingdom  of  Chile,  he  assigned  to  it 
ICO  leagues  to  the  east  of  its  site  without  taking  into  consideration  the 
obstacle  which  the  Andes  offered."^ 

We  have  seen  that  La  Gasca's    Decree   and 

ValdlvU 

■^^j^^'g'  the  Royal  Order  of  1552  delimitated  the  primitive 
S^^^ta  Gobernacion  de  Chile  to  the  south  at  parallel  41°. 
«f  Mnr?iPT  This  was  a  disappointment  to  Pedro  de  Valdivia, 
who  had  aspired  from  the  outset  to  extend  his  rule  over 
the  southern  extremity  of  the  continent  down  to  the  Straits 
of  Magellan.  But  the  intrepid  conqueror  did  not  on  that 
account  desist  from  his  plans,  and  anticipating  the  decisions 
of  the  Sovereign,  which  he  expected  would  be  favourable 
to  him,  as  in  fact  they  afterwards  were,  he  continued  his 


*  Resales,  Historia  General  del  Reyno  de  Chile,     Book  III.,  chapter  27. 

•  '*  Discurso  Preliminar  al  Diario  de  Sourry^re  de  Souillac,"  en  la  "  Coleccion 
de  Obra<  i  Documentos  releUivos  a  la  Historia  antigua  i  moderna  de  las  ^brovincias 
del  Rio  de  la  Plata^^  vol.  vi.  (Buenos  Aires,  1837). 
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enterprises  of   discovery   and   conquest   towards   the   south 
while,  at  the  same  time,  he  directed  them  eastwards. 

Previously,    in    1544,    he    had    commissioned 


the  Genoese  navigator,  Juan  Bautista  Pastene, 
to  explore  the  coast  of  the  South  Sea  as  far  as  the  Straits 
and  to  take  possession  of  it,  and  in  his  instructions  he  writes 
as  follows  : 

"  Instructions  for  you,  Juan  Bautista  Pastene,  ray  Lieutenant 
Captain-General  on  the  sea,  as  to  what  you  have  to  do  with  the 
help  of  God  and  of  His  blessed  Mother  and  the  Apostle  Santiago, 
patron  of  our  Spain  and  leader  of  Christendom,  and  as  to  how  you 
shall  act  in  the  voyage  on  which  /  now  send  you  to  discover  the  coast 
of  the  South  Sea  towards  the  Straits  of  Magellan^  and  to  take  possession 
of  the  country  wherever  you  may  land,  in  the  name  of  His  Majesty  and 
in  my  o^vn,  and  to  do  everything  which  may  be  profitable  to  His  royal 
service,"  etc/ 

Pastene  made    his    voyage  and  took  formal  possession 

of  the  coast  to  a   little  further  south  of  the  41°,  or,  if  we 

may  credit  the  account  of  the  Jesuit   Father  Rosales,  down 
to  the  Straits  themselves. 

uuoa**  ez-  Later  on,  in  1553,  Valdivia  ordered  another 
peditton.  maritime  expedition  to  sail  under  the  command  of 
Captain  Francisco  de  Ulloa  with  the  object  of  ''reconnoi- 
tring the  Straits  of  Magellan  as  far  as  the  Northern  Sea,  as 
well  as  all  that  might  be  explored  of  the  archipelago  and 
southernmost  extremity  of  the  coast  of  Chile."^  Although 
we  cannot  exactly  determine  how  far  Ulloa  reached  in  his 
expedition,  it  is  known  that  he  sailed  along  the  coast  and 
took  possession  of  it  at  least  down  to  parallel  51"*.  Don 
Claudio  Gay  has  published  a  document  according  to  which 


*  Gay,  Documentos,  vol.  i.  p.  39. 

'  Cordoba  i  Figueroa,  Historia  de  Chile,  Book  II.  chap.  6.     {Coleccion  de  His- 
toriadores  de  Chile,  vol.  i.) 
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the   expeditionary  forces    reached   the   Straits   and   entered 
into  them,  sailing  upwards  lor  over  thirty  leagues.^ 
vaidiTU  In    the   same   year,    1553,    Valdivia   sent    his 


foretiieKiBg  Captain,  Jer6nimo  de  Alderete,  to  Spain,  commis- 

the  approval 

ofbiaaeta.  sioning  him  to  give  an  account  to  the  Sovereign 
of  the  deeds  of  his  chief,  and  to  request  the  extension  of 
the  Gobernacion  de  Chile  as  far  as  the  Straits  of  Magellan. 
On  reaching  Spain,  Alderete  most  zealously  devoted  himself 
to  accomplishing  his  mission,  and,  after  lengthy  negotia- 
tions, succeeded  in  obtaining  from  the  Emperor  the  en- 
largement of  Valdivia's  Gobernacion  in  the  manner  solicited 
by  the  Conqueror.  Pedro  de  Valdivia  had  not  the  good 
fortune  to  see  his  aspirations  confirmed  by  the  Crown  of 
Spain,  for  he  perished  by  the  hands  of  the  Araucanian 
Indians  after  the  disastrous  battle  of  Tucapel  at  the  begin- 
ning of  1554.  But  the  death  of  the  Governor  did  not  affect 
the  good  results  of  Alderete's  negotiations  in  Spain,  since 
the  King  shortly  afterwards  conferred  the  titles  of  the 
deceased,  with  the  extension  which  he  had  been  negotiating, 
upon  Alderete  himself  whom  he  appointed  to  succeed 
Valdivia  in  the  government  of  the  colony. 
Koyai  Order       On  the   29th  of  May,    1555,   there  was  issued 

of  Kay  29, 

1556,  extend-  at  Valladolid  the  Royal   Order  which  completed 

inc    the  Go-  "^  '^ 

beniaeion  de  and  amplified  the  fundamental   concession  of  the 

Cblle     down  '' 

tothestraite  y^ar  1 552  in  the  foUowino:  manner  :  App.  Doc 

of  Itagfillaii.  ^  -'^^  o  j>j^    ^ 

"  And  we  hereby  are  pleased  to  extend  and  amplify  the  said  Gober- 
nacion de  Chile  as  held  by  the  said  Fedro  de  Valdivia  for  another  one 
hundred  and  seventy  leagues  more  or  less^  which  run  from  the  confines 
of  the  Gobernacion  held  by  the  said  Pedro  de  Valdivia  as  far  as  the 
Straits  of  Magellan^  provided  it  does  not  prejudice  the  boundaries  of  any 


^  Gay,  Documentos,  vol.  i.  p.  176  ;  Anuario  Hidrogrdfico  de  la  Marina  de  Chile^ 
vi.  1880,  p.  435. 
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other  Gobemacion^  in  order  that  you,  the  Adelantado  Don  Jerdnimo  de  . 
Alderete,  and  the  people  and  priests  accompanying  you,  may  settle 
the  said  land  and  live  on  it  and  make  engagements  in  it,  persuading 
the  natives,  without  the  use  of  pressure  or  force,  to  adopt  our  faith 
and  Christian  religion,  submitting  in  spiritual  matters  to  the  Roman 
Church,  and  in  temporal  matters  to  our  Royal  power  and  domination 
by  the  means  and  ways  which  by  right  we  possess  .  .  .  that  you  may 
perform  the  duties  of  our  Governor  and  Captain-General  in  the  said 
lands  and  provinces  of  Chile  held  in  government  by  said  Pedro  de 
Valdivia  which  ive  now  give  you  to  govern  as  far  as  the  Straits  of 
Magellan^  and  by  this  our  letter  we  confer  on  you  power  to  exercise 
and  administer  otir  justice,"  etc. 

Which,  then,  were  the  new  territories  added  to  Valdivia's 
Gobernacion  by  virtue  of  the  Royal  Decree  alluded  to  ? 
xzt«iitoftiie  ^^  have  seen  that  the  primitive  Gobernacion 
de<^i«a!o!^  of  Valdivia  ended  south  at  parallel  41°  and  that 
2S*^y^  it  measured  in  breadth  100  leagues  "inland," 
reckoned  from  the  coast-line  of  the  South  Sea. 
It  must  be  borne  in  mind  that  the  Order  of  1555  contains 
no  alteration  regarding  the  breadth  of  100  leagues  from 
west  to  east,  nor  does  it  introduce  any  new  boundary  or 
any  "  arcifinious "  feature  for  the  eastern  delimitation.  It 
simply  enlarges  "  the  Gobernacion  de  Chile,  as  held  by  the 
said  Pedro  de  Valdivia,  for  another  170  leagues  more  or 
less  which  stretch  from  the  confines  of  the  Gobernacion 
held  by  the  said  Pedro  de  Valdivia  as  far  as  the  Straits 
of  Magellan."  The  Monarch  therefore  enlarged  the  Gober- 
nacion in  a  southerly  direction,  adding  to  it  the  territories 
which  stretch,  with  a  breadth  of  100  leagues  west  to  east, 
from  parallel  41**  down  to  the  Straits  of  Magellan.  Tracing 
on  the  map  the  eastern  boundary  of  these  territories,  it  is 
seen  that  the  line  penetrates  into  the  Atlantic  more  or 
less  in  latitude  48°  30',  thus  including  in  the  Gobernacion 
<ie  Chile  all  the   Patagonian  plateau  with   the  exception  of 
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a  narrow  strip  which  extends  in  its  north-eastern  part  along 
the  littoral  of  the  Atlantic. 

What  is  commonly  called  the  **  Reyno  de  Chile"  (called 
by  the  Argentine  Representative  **  Chile  as  a  Province  of 
Spain  ")  comprised,  therefore,  from  the  year  1555,  the  region 
of  Chile  proper,  which  was  that  then  inhabited  by  Spaniards, 
and  corresponded  to  the  central  provinces  of  the  present 
Republic ;  and  the  wide  zone  of  the  present  Argentine 
provinces  and  "  Gobernaciones,"  which  stretch  along  the 
Cordilleras  from  Tucuman  down  to  the  River  Negro  and 
almost  all  Patagonia  as  far  as  the  Straits  of  Magellan. 

Q^^„.        These  boundaries  were  not  modified  when,  after 


cbiieugiven  the  death  of  Alderete,  the  Viceroy  of  Peru,   Don 
MUM  boon-  Andres  Hurtado  de  Mendoza,  Marquis  of  Canete, 

dftrtMl    to 

]>oiiCkurQia  appointed  in  1557    his  son  Don  Garcia   Hurtado 

Snrtado  4e 

de   Mendoza  as  Governor  of  Chile.      The   Mar- 


Ma  dominap  quis,  who  had  been  expressly  empowered  by  a 
**^*  Royal  Order  of  1556  to  appoint  new  Governors 
and  to  authorize  new  discoveries,  textually  reproduced  in 
the  document  by  which  he  appointed  Don  Garcia  the  words 
of  the  Royal  Order  containing  the  appointment  of  Alderete, 
extending  the  Gobernacion  de  Chile,  as  in  that  document, 
as  far  as  the  Straits  of  Magellan.^ 

In  every  historical  manual  of  Chile  and  Argentina  are 
to  be  found  the  facts  showing  Don  Garcia  Hurtado  de 
Mendoza  s  endeavour  to  make  his  dominion  effective  over 
the  extreme  eastern  and  southern  provinces  of  his  Gober- 
nacion. 


*  This  document  is  printed  in   the  Coleccion  de  Hisioriadores  de  Chile,  vol.  i. 
p.  587. 
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znrite'kex.        No  sooner  had  the  new  Governor  reached  Chile 

peditton  to 

Tnoimian,    than  he  sent  from   La  Serena  to   Tucuman  a  de- 

wbere  he 

ti^^^'S^e-  tachment  of  troops  under  the  orders  of  Captain 
niMita.  Juan  Perez  de  Zurita  in  order  to  establish  his 
authority  in  that  province,  which,  as  has  been  said,  had  been 
subdued  by  Captain  Aguirre,  being  a  part  of  Valdivias  Gober- 
nacion.  Zurita  reached  Tucuman  in  1558  and  undertook 
several  expeditions  in  order  to  subdue  the  Indians  and  found 
three  new  settlements  :  that  of  Londres,  in  the  territory  of 
the  Diaguitas,  thus  called  in  honour  of  the  Queen  of  England, 
wife  of  Philip  II. ;  that  of  Cordoba  in  the  valley  of  Calchaqui  ; 
and  that  of  Canete  in  the  place  where  the  town  of  Barco  had 
previously  existed. 
Don  Pedro        From  the  time  of  General  Francisco  de  Villa- 

dtfCastUlo**  , 

expedittoB   grans   campaign    in    1551    the    extensive   regions 

to  Cuyo  and 

fonndatioii   known    by   the  name   of  Cuyo,   which   extend  to 

of  Mendosa 

laiMi.  the  south  of  the  country  where  Zurita  operated, 
enjoyed  the  reputation  of  being  well  populated  and  especially 
rich  in  natural  wealth.  In  1559  Don  Garcia  Hurtado  de 
Mendoza  sent  his  companion  in  arms,  Captain  Pedro  del 
Castillo,  to  reconnoitre  and  settle  them,  appointing  him 
"  Lieutenant-Governor  of  the  Provinces  of  Cuyo "  and 
giving  him  precise  instructions  as  to  the  conversion  of  the 
Indians,  the  foundation  of  cities,  and  the  administration  of 
justice  in  the  name  of  the  Crown  and  of  himself.  Pedro 
del  Castillo  started  by  the  well  known  road  of  Uspallata, 
marched  through  the  country  without  finding  any  resistance 
on  the  part  of  the  natives,  and  on  the  2nd  of  March,  1561, 
founded  the  city  which  he  called  "  Mendoza,  Ntievo  Valle 
de  Rioja^^  giving  for  its  boundary  and  jurisdiction  ''from  the 
Great    Snowy    Cordillera    whence    t/ie  waters   flow    to    the 
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Northern   Sea,''   as    is    recorded    in    the    Official    Deed   of 

Foundation. 

**Sto  nlSd         ^^  ^^*^  point  we  must  interrupt  our  historical 

^oB^f    "^i^'rative  in  order  to  deal  with  a  commentary  made 
*5J[JJJ^^  on  pages  1-3  of  the  Argentine  Statement  regard- 

A^enttSr  ii^g  the  words  quoted  from  the  Deed  of  Foundation 
1  to  8.  of  the  City  of   Mendoza   which  were  reproduced 


in  our  previous  Statement  in  order  to  demonstrate  that,  in  the 
first  document  of  the  Colonial  Period  referring  to  the  Andean 
boundary,  the  inter-oceanic  water  parting  is  mentioned  as  such. 
The  Argentine   Representative  says  that  such  an  inter- 
pretation of  the    passage    in    question   is  inadmissible,    first 
because  **  it  is  impossible  to  contend  that  if  it  is  spoken  of  the 
'Great  Snowy  Cordillera'  as  a  primary  boundary,  the  standard 
of  demarcation  allows  of  departing  from  the  snowy  crests  in 
pursuit  of  a  variable  and  movable  frontier  in  the  valleys  or 
in  the  plains,  or  in  pursuit  of  any  other  than  the  great*  and 
snow-capped    Cordillera "  ;    and  secondly,  because   in   other 
documents  or  in  another  part  of  the  same  document  which 
has  been  quoted,  simply  the  ** Great  Snowy  Cordillera*'  or 
the  "slope   of  the  Snowy  Cordillera"  are  spoken  of  when 
determining  the  boundaries  of  the   City  of   Mendoza.      He 
afterwards   arrives   at   the   conclusion    that    "the    Deed    of 
Foundation    of    Mendoza    does    not    support   the    Chilean 
thesis,  but  on  the  contrary  rejects  it  in  the  most  formal  and 
categorical  manner."     And    he   adds   that   "  even   did   that 
document   refer  to  the   continental  water-divide   and  allude 
to  rivers  flowing  to  the  two  oceans  and   to  the  divide  of 
their  water  basins,  it  would  be  hazardous  to  infer  from  a  few 
words  taken  from  one  single  document  the  criterion  followed 
throughout  a  long  period  of  almost  three  centuries." 
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What  the  Argentine  Represpntative  wishes  to  be  believed 
in  this  instance  is  that  when  the  founder  of  the  City  of 
Mendoza  assigned  to  it  as  its  western  boundary  "  the  Great 
Snowy  Cordillera  whence  the  waters  flow  to  the  Northern 
Sea,"  he  simply  intended  that  as  regards  demarcation  the 
snowy  crest  of  the  mountain  should  alone  be  taken  into 
consideration,  and  that  the  other  words  of  the  phrase — 
**  whence  the  waters  flow  to  the  Northern  Sea  " — ^should  be 
looked  upon  merely  as  a  superfluous  decoration  or  as  a 
meaningless  addition.  On  our  part  we  beg  to  observe  that 
literary  superfluities  are  out  of  all  keeping  with  the  spirit 
of  the  documents  emanating  from  the  unpolished  captains 
of  the  Spanish  conquest,  and  moreover  the  phrase  as  it 
stands  has  a  perfectly  clear  meaning  to  whomsoever  reads 
it  without  prejudice.  As  expressed  by  it,  the  idea  of  the 
founder  of  the  City  of  Mendoza  is  that  the  territory  of 
Mendoza  commenced  westwards  at  the  place  where  the 
waters  begin  to  flow  to  the  Atlantic  side  within  the  wide 
and  elevated  mass  of  mountains  constituting  the  Great  Snowy 
Cordillera.  In  virtue  of  its  clearness  and  simplicity  this 
delimitation,  determined  by  the  course  of  the  waters,  must 
have  seemed  the  most  natural  one  to  the  first  Spanish 
conquerors  who  crossed  the  Cordillera  in  those  latitudes,  just 
as  it  appears  today  to  the  ignorant  cowboys  or  **arrieros," 
who  show  where  the  boundary  (**  la  linea"  or  *'  la  raya  "  as 
they  commonly  call  it)  lies  by  pointing  out  the  place  where 
the  waters  begin  to  flow  towards  one  and  the  other  country. 
It  is  therefore  quite  impossible  to  accept  the  fanciful  dis- 
tinction found  by  the  Argentine  Representative  in  the 
phrase  quoted  from  the  Deed  of  Foundation  of  Mendoza  : 
namely,  between  a  **  primary  boundary  "  such  as  the  Snowy 
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Cordillera,  and  •*  a  variable  and  movable  frontier  in  the 
valleys  or  in  the  plains  "  such  as  the  watershed  which  is  by 
no  means  movable  or  variable. 

Thei>6«dof  Nor  is  this  principle  of  demarcation,  which  is 
itotmdfttum  clearly  established  in  the  Deed  of  the  first  founda- 

of  Mendosa 

doMsot     tion  of  Mendoza,   altered,    as   is   alleged,    by    ex- 
priBoipie  of  pressions  found  in  other  parts  of  the  same  document 


,.  ^  ^  ^  or  in  the  Deed  of  the  second  foundation  of  the 
the  tint,  ^j^y  niade  shortly  afterwards  by  Captain  Juan  Jufr^. 
The  part  of  the  first  Deed  referred  to  by  the  Argentine 

Representative  is  the   heading  of  the  document,  and  reads 

thus  : 

"  In  the  name  of  God,  in  the  site  and  valley  of  Guentata^  Provinces 
of  CuyOy  on  the  other  side  of  the  Great  Snowy  Cordillera^  on  the  second  of 
March,  in  the  year  of  our  Saviour  Jesus  Christ  One  Thousand  Five 
Hundred  and  Sixty-one,"  etc. 

In  somewhat  similar  terms  Don  Garcia  Hurtado  de 
Mendoza  expresses  himself  in  the  appointment  of  Captain 
Pedro  del  Castillo  : 

"  And  I  am  informed  that  behind  the  Cordillera  of  the  snow  to  the 
back  of  the  City  of  Santiago  from  east  to  west^  a  province  called  Cuyo  is 
discovered^  as  well  as  others  adjoining  it  which  have  a  quantity  of 
IndianSy^  etc. 

It  appears,  therefore,  that  in  the  phrases  we  have  just 
quoted,  nothing  is  said  of  any  rule  of  demarcation ;  they 
merely  indicate  the  situation  of  the  Province  of  Cuyo  in 
a  general  way  without  any  attempt  to  define  its  boundaries, 
and  it  is  altogether  inadmissible,  therefore,  to  quote  those 
paragraphs,  as  the  Argentine  Representative  quotes  them, 
to  prove  that  ''the  streams  have  not  been  taken  into  account 
and  that  chief  importance  has  been  given  to  the  imposing  mass 
of  the  Cordillera y     He  almost  borders  on  the  absurd  when. 
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in  order  to  discredit  the  principle  of  demarcation  established 
by  the  Deed  of  Foundation,  he  adds  that  "  the  Captain- 
General  does  not  say  that  Cuyo  is  situated  behind  the  con- 
tinental divide,"  but  only  **  behind  the  Cordillera  of  the  Snow." 
Let  us  now  examine  the  rest  of  the  documents  relating 
to  this  point,  which  have  been  cited  by  the  Argentine 
Representative.  In  1561  the  Governor  of  Chile,  Don 
Francisco  Villagran,  appointed  Juan  Jufrd  as  his  Lieutenant- 
General  of  Cuyo,  and,  addressing  him  concerning  the 
settlements  which  existed  there,  said : 

*'  And  as  to  the  districts  and  places  which  may  fall,  and  be  com- 
prised within  the  demarcation  of  the  boundaries  of  the  two  cities  which 
I  thus  indicate  to  you,  by  the  slope  of  the  Snowy  Cordillera  towards  the 
Northern  Sea,  in  crossing  it  you  are  free  to  explore  and  occupy  and 
pacify  the  provinces  which  may  come  within  your  knowledge." 

Juan  Jufrd  changed  the  site  of  the  City  of  Mendoza 
(calling  it  at  the  time  "  Resurreccion ")  and  in  the  Deed  of 
the  new  foundation  he  fixes  its  boundaries,  according  to  the 
determination  of  his  superior  officer,  Governor  Villagran, 
as  follows  : 

"...  to  which  city  of  Resurreccion  he  (Villagran)  determined  as 
boundaries  from  north  to  south :  on  the  north  side  up  to  the  valley 
called  Guanacache  and  through  the  region  of  the  said  valley  down- 
wards ;  on  the  south  side  as  far  as  Valley  Diamante,  and  on  the  east 
up  to  the  hill  near  the  land  of  Cayocanta,  and  on  the  west  as  far 
as  the  Snowy  Cordillera,"  etc. 

The  Argentine  Representative  asserts  that  these  docu- 
ments must  be  consulted  "  in  order  to  discover  the  true  spirit  " 
of  the  Deed  of  the  first  foundation  of  Mendoza.  We 
believe,  on  the  contrary,  that  the  words  of  the  first  Deed 
designating  as  the  boundary  the  **  Great  Snowy  Cordillera 
whence  the  waters  flow  to  the  Northerti  Sea,''  are  so  explicit 
that  they  do  not  need  to  be    "  explained    and  completed " 
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by  other  documents  which  speak  of  **  the  slope  of  t/ie  Snowy 
Cordillera^'  or,  still  more  vaguely,  simply  of  **  tlie  Snowy  Cor- 
dillera''    There  is  nothing  in  these  last  phrases  explaining 
or  completing  the  rule  of  demarcation  contained  in  the  first 
Deed.     On   the  contrary,  their  true  spirit  is  made  clear  if 
we  bear  in   mind  the  first  delimitation  according  to  which 
that  part  of  ''the  Snowy  Cordillera^'  or  its  ''slopes,*'  included 
in  the  territory  of  Mendoza,  began   '*  tahence  the  waters  flow 
to  the  Northern  Sea "  ;    that  is  to  say,  on    the    line  of   the 
actual  international  frontier  between  Chile  and  the  Argentine 
Republic     The  assertion  of  the   Argentine   Representative 
that  the  Deed  of  the  first  foundation  of  Mendoza   does   not 
allow  of  "  departing  from  the  snowy  crests  "  is  entirely  fantastic, 
for  in  none  of  the  documents    quoted  is  the   slightest   re- 
ference made  to  such  crests.     Reference  is  there  made  to 
^'^  the  waters  flowing  to  the  Northern  Sea,"   and    ''the  slope 
of  the  Snowy  Cordillera  towards  the  Northern  Sea"  and  to 
"  the   Snowy   Cordillera  "    in  general^    but    there    is    not   a 
single  word  by  which  a  line  of  crests  is  indicated  as  the 
"primary   boundary"     or    "the   standard   of    demarcation." 
The    Argentine   Representative    eventually  admits  that  the 
words  of  the  Deed  refer  to  the  inter-oceanic  water-parting 
which,  in  truth,  is  the  sole  interpretation  which  can  possibly 
be  given  them,  and  adds  that  even  in  this  case  it  would 
be  hazardous  to   quote   an    unique   document   of  this   kind 
in  proof  of  the  criterion  of  delimitation  followed  for  nearly 
300  years. 

In  our  previous  Statement  it  has  already  been  said  that, 
for  long  after  the  Spanish  conquest,  there  was  no  occasion 
or  necessity  to  establish  precisely  and  concretely  the  true 
sense  of  such  more  or  less  indefinite  expressions  as  **  Cor- 
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dillera  Nevada,"  "Cordillera  de  Nieve,"  etc.,  which  are  , 
used  to  designate  the  boundary  between  that  part  of  Chile 
settled  by  the  Spanish  and  called  "  Chile "  in  its  strict 
sense,  and  the  Province  of  Cuyo.  Such  expressions  contain 
no  rule  of  demarcation  according  to  which  the  boundary 
line  could  have  been  traced  on  the  ground,  but  they  sufficed 
for  the  necessities  of  the  Colonial  Epoch  and  even  during 
the  first  period  of  the  Independence.  The  true  "standard" 
of  demarcation,  established  in  the  Deed  of  Foundation  of 
Mendoza  and  tacitly  acknowledged  by  the  authorities  and 
people  on  both  sides  of  the  Cordilleras,  continued  to  be 
the  separation  of  the  rivers  which  flow  to  the  opposite 
seas,  that  is  to  say,  the  ''  dtvoriium  aqiiarum.'' 

When  in  the  middle  of  the  nineteenth  century  the 
necessity  first  arose  for  applying,  in  a  section  of  the  frontier 
between  the  central  provinces  of  Chile  and  Mendoza,  a 
"  standard  "  permitting  the  tracing  of  the  boundary  line  on 
the  Andean  region,  the  rule  of  the  "  divortium  aquarum  '* 
was  put  into  practice.  A  Commission  entrusted  by  the 
Government  of  Mendoza  with  the  survey  of  the  land  as- 
cended the  rivers  and  brooks  forming  the  River  Grande,  an 
affluent  of  the  Colorado  which  discharges  into  the  Atlantic, 
and  following  them  up  to  their  sources,  they  declared  that 
the  valleys  and  pasture-grounds,  the  ownership  of  which  had 
been  called  in  question,  were  Argentine  possessions  because 
they  were  irrigated  by  waters  flowing  towards  the  Atlantic.^ 

We  see,  therefore,  that  on  the  first  occasion  which  arose 
for  practically  tracing  in  any  region  the  line  of  territorial 
division    between    the   former   colonies  of  the    Kingdom  of 


'  See  the  detailed  account  of  these  facts  in  chapter  viii.  of  this  Statement. 
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Chile  and  the  Viceroyalty  of  Buenos  Aires,  the  criterion 
followed  was  that  established  in  the  Deed  of  Foundation 
of  Mendoza,  and  the  same  which  appears  later  in  the  treaties 
in  force  as  '*  the  geographical  principle  of  the  demarcation.*^ 
The  phrase  **  whence  the  waters  flow  to  the  Northern  Sea  " 
(aguas  vertientes  a  la  Mar  del  Norte)  is  an  expression 
which  is  repeated  in  a  more  or  less  identical  form  in  several 
documents  of  the  sixteenth  century,  and  it  is  a  point  of 
special  interest  that  it  is  employed  precisely  with  reference 
to  the  region  which  stretches  immediately  north  of  Cuyo^ 
i.e.  Tucuman,  the  province  which  was  separated  from  the 
Gobernacion  de  Chile  in  the  year  1563.  The  Council  of  the 
Indies — in  a  letter  addressed  to  His  Majesty  from  Valla- 
dolid  on  the  27th  of  February,  1559 — says  that  "on  the 
part  of  Captain  Francisco  de  Aguirre,  a  resident  of  the  town 
of  La  Serena,  it  has  been  requested  that  as  a  favour  there 
should  be  given  him  the  Gobernacion  of  La  Serena  and 
its  territory,  besides  what  he  has  discovered  and  settled  behind 
the  Cordilleras^  what  he  may  settle  and  discover  whence  the 
waters  flow  to  the  Northern  Sea  behind  the  said  Cordillera, 
for  it  is  something  different  and  distant  from  that  of 
*  Chile.' "  ^  It  follows  from  this  that  what  is  behind  the 
Cordillera,  apart  and  different  from  that  which  was  properly 
called  "  Chile,"  is  the  region  whose  waters  flow  to  the 
Northern  Sea  or  Atlantic  Ocean.  In  truth  the  phrases 
'*  Cordillera  Nevada  aguas  vertientes  a  la  Mar  del  Norte  "  ; 
**  Aguas  vertientes  a  la  Mar  del  Norte  trc^  las  Cordilleras  *'  ; 
"  lafalda  de  la  Cordillera  Nevada  hasta  la  Mar  del  Norte  "  ; 


*  The  document  exists  in  the  Archivo  General  de  Indias.     An  authenticated 
copy  is  kept  in  the  Chilean  Legation  in  London. 
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^^  Desde  las  vertientes  de  la  gran  Cordillera  Nevada  hast  a  la 
Mar  del  Norte'* ;  '*  las  vertientes  de  esta  parte  {oriental)  de  la 
Cordillera  de  Chile  '*  are  all  equivalent  to  and  have  no  other 
natural  significance  than  that  of  *'  eastern  side  of  the  inter- 
oceanic  divortium  aquarum''  which  is  effected  on  the  Cor- 
dilleras. 

We  now  return  to  the  development  of  historical  facts 
relating  to  the  territorial  extension  of  the  Gobernacion  de 
Chile  during  the  Colonial  Period. 

irfUMuero's  Don  Garcia  Hurtado  de  Mendoza,  yielding  to 
tothestndta  a  desire  to  make  his  power  effective  over  the  vast 

of  Uagollan 

and  oooniMi-  southern   territories   of    the   continent   which    the 

tlon  to  the 


of  the  Royal  Order  had  assip^ned  to  his  dominions,  not 

CordlUera  -^  ^ 

deioeAndeib  Q^\y  personally  led  a  memorable  land  expedition 
which  took  him,  at  the  beginning  of  the  year  1558,  down 
to  the  region  opposite  the  island  of  Chilo6,  but  also  fitted 
out  a  maritime  expedition  under  the  command  of  Captain 
Juan  Ladrillero  with  the  object  of  surveying  and  of  taking 
possession  of  the  Straits  of  Magellan  and  neighbouring  lands. 
The  documents  and  historical  narratives  which  have  reached 
us  of  the  voyage  of  Ladrillero  and  his  companions,  Captain 
Cortes  Ojea  and  Pilot  Hernan  Gallego,  give  an  account  of 
the  successful  result  of  that  enterprise.  They  explored 
the  channels^  of  the  western  coast  of  Patagonia,  pene- 
trated the  Straits,  and  sailed  up  to  its  entrance  on  the 
Atlantic  Ocean,  taking  possession  of  all  that  land  with 
all    the    customary    formalities    in    the    name    of  the    King 


*  Ladrillero  explored  particularly  Last  Hope  Inlet,  Disappointment  Bay,  and 
Obstruction  Sound,  where  he  landed  at  several  places  and  took  formal  possession. 
More  details  will  be  given  when  dealing  with  the  boundary  near  the  52nd  parallel. 
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and  of  the  Governor  of  Chile,  as  may  be  seen  from  the 
records  kept  of  their  proceedings.  The'  protocol  drawn  up 
when  the  navigators  were  near  the  entrance  to  the  Atlantic 
reads  as  follows  : 

"  I,  Luis  Mora,  Notary  of  the  Royal  Squadron  of  the  Straits  of 
Magellan,  hereby  attest  and  certify  to  whomsoever  these  presents  may 
come,  that  on  the  ninth  day  of  the  month  of  August,  1558,  Captain 
Juan  Ladrillero,  Commander  of  the  said  Squadron,  having  anchored 
off  Possession  Point,  the  said  Commander  went  ashore,  and  drawing 
his  sword  cut  some  branches  of  the  trees  and  said  that  he  took  possession 
of  the  said  land  within  sight  of  the  Northern  Sea  in  the  name  of  His 
Majesty  and  of  His  Excellency  (the  Viceroy  of  Peru)  and  of  his  very 
beloved  and  dear  son  Dofi  Garcia  Hurtado  de  Afendoza^  Governor  and 
Captain-General  of  His  Majesty  in  the  Provinces  of  Chile^  without  being 
contradicted  by  anybody ;  and  on  the  same  day  the  said  Commander 
with  his  pilot,  Hernan  Gallego,  took  the  latitude  in  fully  52^  degrees, 
and  the  said  Commander  administered  the  oath  to  the  said  pilot,  who 
declared  that  he  had  taken  the  latitude  as  stated,"  etc.^ 

As  may  be  seen  from  the  account  of  the  voyage  written 
by  himself,  Ladrillero  was  quite  aware  that  Possession  Point 
and  the  adjacent  regions  of  which  he  took  possession  in 
the  name  and  at  the  request  of  the  Governor  of  Chile  were  ^  j)^ 
situated  east  of  the  Cordilleras.*  His  action,  therefore,  ^^' ^ 
completes  in  the  southern  extremity  the  acts  of  sovereignty 
and  dominion  executed  east  of  the  mountains  by  the  Gover- 
nors of  Chile  in  more  northerly  latitudes  within  the  territorial 
region  which  the  Crown  of  Spain  had  assigned  to  them. 

The   successor   of    Don    Garcia    Hurtado  de 


viuasran    Mendoza  in   the   Government  of  Chile  was    Don 


Hurtado  de  Francisco    de    Villagfran,  in    whose   favour    Kine 
tiieoovOTii-  Philip  H.  issued  in   1561  a  Royal  Order  directing 
^'"^"^       him  among  other  things  to  do  the  following  : 

*  An  authenticated  copy  ot  this  document  which  exists  in  the  Archive  General 
de  Indias,  is  kept  in  the  Chilean  Legation  in  London. 

*  Extract    from    Ladri Hero's    account    (Amundtegui,     Cuestion    de    Limit es^ 
vol.  i.  pp.  445-448). 
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"  We  hereby  give  permission  and  authority  to  you  the  said  Marshal 
Francisco  de  Villagran,  our  Governor,  in  order  that  notwithstanding 
your  not  having  been  received  as  such  in  the  said  Provinces  of  Chile 
and  by  their  *  Cabildos '  or  in  the  rest  of  the  Provinces  subject  to  the 
same  Gobernacion,  and  notwithstanding  that  you  have  not  gone  through 
the  solemnity  of  taking  the  oath  .  .  .  you  may  appoint  and  name  the 
person  who  may  seem  suitable  in  order  to  journey  for  you  and  in 
your  name  and  with  your  power  and  commission  to  the  said  Provinces 
of  the  Juris,  Tucuman,  and  Diaguitas,  as  your  Lieutenant  to  administer 
justice  to  the  inhabitants  and  natives  of  those  Provinces."  * 

castafieda's       The  oerson  entrusted   to  execute  the  commis- 

expedltlon 

to  Taoaman.  sion  to  which  this  Royal  Order  refers  was  Captain 
Gregorio  de  Castaiieda,  who  started  by  Villagran's  order 
for  the  region  of  Tucuman  to  take  command  of  that  pro- 
vince. Unfortunately  a  conflict  arose  between  him  and 
his  predecessor,  Captain  Juan  Perez  de  Zurita,  and  the 
Indians,  profiting  by  the  dissension  between  the  Spaniards, 
rebelled  and  attacked  some  of  the  cities  recently  founded. 
With  a  view  to  terminating  a  situation  so  difficult  and 
uncertain,  the  Province  of  Tucuman  petitioned  from  the 
Crown  that  it  might  be  established  as  an  independent 
Gobernacion  subject  in  matters  of  justice  to  the  jurisdic- 
tion of  the  Royal  Audience  of  Charcas  in  Peru.  Finally, 
in  1563,  King  Philip  II.  issued  a  Royal  Order  in  which 
he  said  :  **  We  have  agreed  to  separate  the  said  Gober- 
nacion of  Tucuman,  Juris,  and  Diaguitas  from  the  said 
Gobernacion  de  Chile  and  to  include  it  within  the  district 
of  the  said  Audience  of  Charcas."^ 
soiMtfation        Thus  Tucuman  was  separated  from  the  Gober- 

of  Tncnunan  /•  •  1  1 

firom  tho    nacion  de  Chile,  and  this  was  the  first  time  that  the 

Gobemaoion  i  •      xr*       j 

dechue.     loo  leagues  of  breadth  assigned  to  this  Kmgdom 
by  the  decrees  of  the  Crown  were  in  any  manner  restricted. 

*  The  document  belongs  to  the  Archive  (ieneral  de  Indias.     An  authenticated 
copy  is  kept  in  the  Chilean  Legation  in  London. 

*  Coleccion  dc  documentos  inMfos  del  Archivo  de  Indias,  vol.  xviii.  p.  28. 
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This  was  not  the  case,  however,   in  the  terri- 

The  tenrl- 

toriM  to  tbe  tories   which   stretched  from   the   W.S.W.,    S.W. 

•ontli  of 

^^l?^*"^^**  and  southern  boundaries  of  Tucuman  down  to  the 

CRT  as  the 

,^|[JJ^^.  Straits  of  Magellan.      With  a  view  to  fixing  in 

^JJJJJiJ^   the    directions    mentioned    the    boundary    which 

naotonde    Separated   the    Province   of    Tucuman    from   the 

Gobernacion  de  Chile,  we  may  quote  the  authority 

of  the  Jesuit  Father  Pedro   Lozano,  who,  when  completing 

in  the  year   1745   ^^s  important  work  entitled    Historia  de 

la    Conquista   del  Paraguay,  Rio  de  la  Plata   i  Tucuman^ 

had  already  resided  for  twenty-eight  years  in  that  province, 

which    he    had    explored    in     his    frequent    journeys.       In 

chapter    vii.    of     book    i.    of    the    said   work    he    gives    a 

detailed    topographical    description    of  the  Gobernacion    de 

Tucuman  which  included  (as  he  says)  the  provinces  of  the 

Juris  and  Diaguitas,  Chaco,  Calchaqui,  and  Comechingones  ; 

and,  when  speaking  of  its  frontier  to  the  west,  he  states  : 

"  In  the  ranges  at  the  back  of  the  Cordillera  of  Chile,  in  latitude 
29^  40'  and  309°  of  longitude^  the  lofty  and  famous  Mount  Famatina  is 
situated,  from  the  interior  of  which  the  ministers  of  the  Incas  drew 
great  riches  of  gold  and  silver.  ...  Its  circumference  is  many  leagues 
in  extent,  and  its  very  high  summit  appears  always  snow-capped.  From 
its  slope  on  its  southern  part  stretches  the  valley  of  Famatina,  where  the 
jurisdiction  of  the  Gobernacion  de  Tucuman  ends  and  borders  with  the 
province  of  Cuyo,  which  belongs  to  the  Gobernacion  of  the  Kingdom  of 
ChiUr  1 

In  another  chapter,  when  speaking  of  the  territory  of 
Cordoba,  which  was  the  southernmost  of  the  ancient  Pro- 
vinces of  Tucuman,  he  says  : 

"  This  town  (C6rdoba)  was  founded  by  Governor  Don  Jerdnimo  Luis 
de  Cabrera  in  the  year   1573  in  the  province  which  was  called  de  los 

*  Biblioteca  del  Rio  de  la  Plat  ^^  .  .  .  Published  under  the  direction  of  Andres 
Lamas.    Buenos  Aires,  1873-1874,  vol.  i.  p.  184. 
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Comechingones,  which  stretched  on  the  north  from  Sumampa  at  a 
distance  of  fifty  leagues  from  the  town,  until  bordering  on  the  south  with 
the  jurisdiction  of  the  town  of  La  Punta  (i.e.  San  Luis)  in  the  Province  of 
Cuyo  where  the  range  begins,  which  is  three  leagues  distant  to  the  west 
from  Cordoba,  and  which,  being  a  branch  of  the  Cordillera  of  Peru, 
stretches  until  it  joins  that  huge  mass  forming  valleys,  which  if  tilled 
would  be  very  fertile.  //  also  delimitates  on  the  south  with  the  juris- 
diction of  Santa  Fe  and  Buenos  Aires  over  an  extent  of  sixty  leagues 
and  on  the  east  thirty  leagues,  with  the  same  Santa  Fe,  and  on  the  west 
on  the  other  side  of  its  ranges  with  the  jurisdiction  of  Rioja  at  a 
distance  of  forty  leagues." 

Elsewhere    in    the   same    chapter   the    following  may   be 
read  : 

"  On  its  southern  part  it  (Tucuman)  stretches  down  to  the  jurisdic- 
tion of  Buenos  Aires,  which  to-day  ends  in  Cruz  Alta  and  even 
extends  until  it  reaches  the  lands  of  the  Patagones  over  the  boundless, 
uninhabited  Pampas  which  belong  to  it."* 

The  description  of  the  boundaries  of  Tucuman  given  by 
Father  Lozano  agrees  with  that  of  the  Professor  of  Mathe- 
matics and  Chief  Cosmographer  of  Peru,  Don  Cosme  Bueno, 
who  was  commissioned  by  the  Viceroy  Don  Jose  Manso  to 
write  the  geographical  reports  upon  the  prbvinces  of  his 
jurisdiction  which  the  Sovereign  had  requisitioned  and  which 
were  published  from  1 764  in  the  Almanaqne  del  Peru  : 

"The  Bishopric  of  Tucuman,"  it  says,  "established  in  Santiago  del 
Estero  in  the  year  1570  only  comprises  the  province  of  this  name.  It 
borders  on  the  north  with  the  provinces  of  Chichas  and  of  Lipas ;  from 
the  north-west  to  the  west  with  that  of  Atacama ;  from  the  west  and 
south-ivest  with  that  of  Cuyo  belonging  to  the  Kingdom  of  Chile.  The 
land  from  the  south-west  to  the  south-east  is  deserted.  Its  plams  are 
visited  by  the  savage  Indians,  Aucaes,  Huarpes  or  Pampas,  Pehuenches, 
Puelches,  Uncos,  and  other  races  which  inhabit  the  ranges  near  the 
Cordillera  of  Chile^  stretching  down  to  the  Straits  of  Magellan.  Follow- 
ing to  the  south-east,  this  province  deliminates  with  the  jurisdiction  of 

*  Book  I.  chapter  vii.  pp.  172-189.  The  site  of  Cruz  Alta,  the  southern 
extreme  of  the  jurisdiction  of  Buenos  Aires  according  to  Father  Lozano,  is 
marked  on  the  maps  of  that  time  on  the  banks  of  River  Carcarafial,  a  small 
western  affluent  of  the  River  Parang,  more  or  less  on  the  33"  lat. 
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Santa  F^  belonging  to  the  Government  of  Rio  de  la  Plata  or  Buenos 
Aires.  .  .  .  Tucuman  extends  from  the  22°  to  the  33 i°,  but  it  comprises 
in  length  from  the  Quiaca  brook,  which  divides  it  from  the  bishopric  of 
Chichas,  down  to  Melinque  towards  Buenos  Aires,  almost  370  leagues 
which  are  traversed  on  waggons.  In  breadth  in  its  greater  part  it  is 
190  leagues  from  east  to  west."^ 

Therefore,  the  territories  that  in  1563  were  separated 
from  the  ancient  Gobernacion  de  Chile  and  which  became 
subordinate  to  the  Audience  of  Charcas  comprised  the  pre- 
sent Argentine  provinces  of  Jujuy,  Salta,  Catamarca,  a  part 
of  La  Rioja,  Tucuman,  Santiago  del  Estero,  the  greater  part 
of  C6rdova,  and  of  the  Gobernacion  del  Chaco,  but  the 
Royal  Grants,  which  in  all  the  rest  of  the  southern  part  of 
the  continent  constituted  the  Gobernaciones  of  Chile  and  Rio 
de  la  Plata,  remained  unchanged. 
Joan  jniM'k        We  have  already  mentioned  that  Captain  Juan 

ezpedltloB 

to  ciiyo.  Jufr^  was  commissioned  by  the  Governor  Villagran 
to  go  over  to  the  other  side  of  the  Cordilleras.  His  desti- 
nation was  the  Province  of  Cuyo,  whence  he  was  to  discover 
and  settle  the  neighbouring  regions  to  the  south  then  known 
by  the  names  of  Conlara,  Trapananda  (Trapalanda)  or  Los 
Cesares. 

jniM  On   his  return  from    this   commission    Captain 

Site  Of  the  Juan  Jufre  changed  the  site  of  the  City  of  Mendoza 

City  of 

Meadoia    and  founded  the  village  of  San  Juan,  the  capital  of 

and  lays  the  0^1 

fonndatioii  the   present   Argentine     Province   of    that    name, 

of  8aa  Juan.  ^  ^ 

giving  those  who  followed  him,  as  was  the  custom 
of  the  conquerors,   many  grants  of  lands  belonging  to  the 
Indians.     We  publish   in  the   Appendix  the  text  of  one  of  App. Doc. 
these  grants,  which  is  a   sample  of  all  of  them  and  which 
clearly  proves  that  the  Governors  of  Chile  exercised  through 

*  Odriozola,  Documentos  Literarios  del  Peru ^  vol.  iii.  p.  177. 
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their  Commissioners  full  and  formal  jurisdiction  throughout 
the  territorities  which  belonged  to  them  east  of  the  Cor- 
dilleras. 

To  Francisco  de  Villagran's  period  belongs 
^^y°ijgg^  another  expedition  to  the  southern  regions  in 
^^^SJ^HSSi  which  the  son  of  the  Governor,  Don  Pedro  de 
^^'  Villagran,  and  his  son-in-law,  Arias  Pardo  Mal- 
donado,  were  engaged.  They  landed  to  the  south  of  the 
41°  and  took  possession  of  that  region  in  the  name  of  the 
King  and  the  Governor  of  Chile.  We  are  not  acquainted 
with  the  details  of  that  expedition,  but  we  do  know  that  a 
petition  resulted  from  it,  which  in  1563,  after  the  death  of 
Governor  Villagran,  was  addressed  to  the  Crown  by  Arias 
Pardo  requesting  that  the  Gobernacion  of  the  provinces  of 
**  Chiloe  and  Trapananda"  should  be  given  him,  **  which 
are  depopulated  from  the  town  of  Osorno  as  far  as  the  Straits  "^^o.^' 
of  Magellan  and  have  a  breadth  of  150  leagues  from  west 
to  east.*'  Such  apphcation,  however,  which  would  have  in- 
volved the  separation  of  the  extensive  southern  regions  from 
the  Gobernacion  de  Chile,  was  not  approved  by  the  Sove- 
reign, nor  were  others  which  followed  and  which  contained 
the  same  request.  Chile,  therefore,  "  as  a  Province  of 
Spain,"  continued  to  include  within  its  jurisdiction  the  whole 
region  stretching  to  the  south  of  its  Province  of  Cuyo,  down 
to  the  Straits  of  Magellan,  there  being  no  other  legal 
r^Boyai  boundary  to  the  east  save  that  corresponding  to 
^u^^^de  ^^^  '^-^  leagues  in  breadth  from  west  to  east. 
Go^nm^of  ^or  was  this  state  of  things  altered  by  the 
numl^  fact  that  the  Sovereign,  in  the  Royal  Order  of 
tbe  bound-  T  569  appointing  Don  Juan  Ortiz  de  Zarate 
chue.       Governor  of  Rio  de  la   Plata,  included  within  the 
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area  of  that  Gobernacion,  as  in  the  appointments  of  Pedro 
de  Mendoza  and  his  successors,  the  200  leagues  stretching 
on  the  coast  of  the  South  Sea  ;  because  neither  Ortiz  de 
Z^rate  nor  any  other  of  his  Commissioners  ever  dreamed 
of  making  their  authority  effective  over  that  zone  of  2CX) 
leagues,  which  would  have  comprised  a  good  deal  of  the 
already  established  Gobernacion  de  Chile.^ 

^^  1573  the  Sovereign,  disregarding  the  arrangement 
contained  in  the  Royal  Order  of  1569  respecting  the  200 
leagues  on  the  coast  of  the  South  Sea,  appointed  the  new 
Governor  of  Chile,  Don  Rodrigo  de  Quiroga,  without  making 
the  slightest  alteration  in  the  boundaries  of  the  Gobernacion 
de  Chile,  as  already  established  in  the  appointments  of  Don 
Garcia  Hurtado  de  Mendoza  and  Don  Francisco  de  Villa- 
gran.*  He  also  said  in  the  Royal  Order  of  March  19,  1581, 
appointing  Don  Alonso  de  Sotomayor  Governor  of  Chile  : 


*  At  the  same  time  a  boundary  question  arose  over  the  ownership  of  the  town 
of  Santa  F^,  founded  in  1573  on  the  banks  of  the  River  Parand  by  Juan  de  Garai, 
one  of  the  officers  of  the  Government  of  Rio  de  la  Plata.  Don  Jeronimo  Luis  de 
Cabrera,  Governor  of  the  Province  of  Tucuman,  which,  as  has  been  said,  was  then 
separate  from  the  Kingdom  of  Chile,  had  in  that  same  year  laid  the  foundation 
of  the  town  of  C6rdoba  and  claimed  that  the  settlement  founded  by  Garai  was 
within  his  Gobernacion.  On  the  other  hand,  Governor  Ortiz  de  Zdrate,  who  at 
this  very  time  arrived  in  Rio  de  la  Plata,  sent  Juan  de  Garai,  as  Father  Lozano 
says,  "the  Decrees  and  Royal  Orders  in  which  His  Majesty  granted  him  that 
Gobernacion,  including  within  its  territory  all  the  settlements  which  any  other 
captains  whatsoever  might  have  founded  in  a  district  of  two  hundred  leagues 
from  the  banks  of  Rio  de  la  Plata  to  the  south  as  far  as  the  Gobernacion  of  the 

Kingdom  of  ChileP  ♦  The  passage  quoted  proves  that  Ortiz  de  Zdrate  acknow- 
ledged and  respected  the  boundaries  of  the  Gobernacion  de  Chile,  although 
according  to  the  text  of  the  Royal  Order  of  1569  he  could  have  claimed  the 
extension  of  his  domination  over  a  great  portion  of  that  Gobernacion. 

*  The  Royal  Order,  dated  the  5th  of  August,  1573,  contains  the  following 
passages  :  "  Don  Felipe,  by  the  grace  of  God,  King  of  Castile,  etc.  .  .  .  We 
deem  it  advisable,  and  as  long  as  may  be  Our  pleasure  and  will,  and  so  long  as 
nothing  else  is  decided,  that  you  may  hold  the  Gobernacion  and  Captaincy-General 
of  the  said  Provinces  of  Chile  according  as  and  in  the  manner  in  which  they  were 
held  by  Don  Garcia  de  Mendoza   a>id  the  Adelantado  Francisco   de    Villagran 

*  JHfistoria  de  la  Conquiita  del  Paraguay^  etc.,  book  iii.  chapter  vi. 
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"We  have  thus  agreed  .  .  .  that  as  our  Governor  and  Captain 
General  of  the  said  provinces  (Chile),  you  and  no  other  person  may 
exercise  the  said  powers  in  all  cases  and  circumstances  related  thereto, 
and  in  the  proper  manner,  and  like  our  other  Governors  and  Captain- 
Generals  of  similar  provinces,  and  within  the  boundaries  and  districts 
where  t/ie  said  Rodrigo  de  Quiroga  used  and  exercised  tfiem,  and  could  and 
ought  to  have  used  and  exercised  them  by  virtue  of  tlie  title  and  Order  which 
he  had  from  us^^^ 

The  same  phrase  is  also  repeated  in  the  Order  of  September 
J^f  J59i»  issued  in  favour  of  the  Governor  Don  Martin  Garcia 
de  Loyola,  substituting  only  the  name  of  Quiroga  for  that  of 
Sotomayor.- 

We  must  observe  here  that  in  none  of  the  subsequent 
documents  proceeding  from  the  Sovereign  himself,  or  from 
his  highest  representative  in  South  America,  the  Viceroy  of 
Peru,  by  which  Governors  by  right  and  acting  Governors  of 
Chile  were  appointed,  is  there  any  sign  of  a  modification  of 
the  boundaries  of  this  Gobernacion  as  fixed  in  1548  and  1555, 
An  alteration  was  introduced  only  in  1776,  when  the  Vice- 
royalty  of  Buenos  Aires  was  founded,  to  which  the  Province 
The  same  of  Cuyo  was  annexed. 

iKnmdarlee 

are  con-  Neither  was  there  any  modification  of  boundaries 

flrmedwhen 

ertawtahiiig  made   when,  in    1609,  the  Audience  of  Chile  was 

in  1609 

the  Royal  re-established   with  a  seat  at  the  capital,  Santiag:o. 

Audience  ^  ^ 

of  chue.   71^^  King  ordered  that  the  President  of  the  Audi- 


and  ot/ier  Governors  who  have  been  in  the  said  provinces  ;  and  by  these  presents 
it  is  Our  pleasure  that  now  and  in  the  future  so  long  as  may  be  Our  wish  and 
until,  as  We  have  said,  something  else  be  provided,  you  may  be  Our  Governor  and 
Captain- General  of  the  said  Provinces  of  Chile.  .  .  .  And  moreover  we  think  it 
advisable  to  extend  the  said  Gobernacion  de  Chile  as  held  by  Pedro  de  Valdivia  for 
another  one  hufuired  and  seventy  leagues^  more  or  less,  to  be  counted  from  the 
extremity  of  the  Gobernacion^  held  by  Pedro  de  Valdivia  as  far  as  the  Straits  of 
Magellan  as  long  as  it  be  not  to  the  prejudice  of  the  limits  of  another  Gobernacion^* 
etc.     (Amundtegui,  Question  de  Limites^  vol.  ii.  pp.  79-83). 

*  Amundtegui,  Cuesiion  de  Limites^  vol.  ii.  p.  140. 

*  Amundtegui,  Lc,  p.  173. 
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ence  should  be  the   Governor  and  Captain-General  of  Chile, 
and  declared  : 

*'And  We  further  wish^  and  it  is  Our  wil],  that  the  said  Audience 
should  have  for  its  district  all  the  cities^  villages^  hamlets^  and  land 
included  within  the  jurisdiction  of  the  scud  Provinces  of  Chile,  all  the 
district  which  is  now  pacified  and  settled^  as  well  as  all  that  which  may 
hereafter  be  subdued, pacified,  and  settled*^  ^ 

As  a  general  rule  the  Royal  Orders  and  Decrees  referring 
to  the  appointment  of  the  Governors  of  Chile  contain  the 
same  comprehensive  declaration  respecting  the  boundaries  as 
the  one  reproduced  above,  which  was  issued  in  favour  of  Don 
Alonso  de  Sotomayor.  The  entire  text  of  those  corre- 
sponding to  the  sixteenth  and  seventeenth  centuries  has  been 
given  by  Don  Miguel  Luis  Amundtegui  in  the  three  volumes 
of  his  work  already  quoted  on  the  Chilo- Argentine  boundary 
question. 

^  Original  to  be  found  in  the  Archives  of  the  Municipality  of  Santiago.      Re- 
produced by  Amundtegui,  Cuestion  de  Limiies,  vol.  ii.  pp.  278,  279. 
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Chapter   11. 

TWO    MEANINGS   OF   THE    WORD    "CHILE." 

\  FTER  having  shown  by  authentic  official  documents 
-^  ^  which  territories  were  comprised  within  the  jurisdic- 
tion of  the  Captaincy- General  of  Chile,  it  is  easy  to  demon- 
strate to  the  Tribunal  the  real  scope  of  the  quotations  made 
by  the  Argentine  Representative  for  the  purpose  of  proving 
that  the  eastern  boundary  of  Chile  *'as  a  Province  of  Spain  " 
was  always,  from  the  earliest  period  of  the  Conquest,  the 
Cordillera  de  los  Andes. 

ca  tainey.  ^^  ^^^  ^^^^  place,  we  must  clearly  indicate  the 
^J^^    confusion  created  by  the  Argentine  Representative 

uoedpwrt  in  not  making  the  necessary  distinction  between  the 
*■  general  and  the  special  meaning  of  the  word  **  Chile"; 
that  is  to  say,  between  the  meaning  of  Chile  as  applied  to  a 
whole  Gobernacion,  and  of  Chile  as  a  given  and  determined 
portion  of  the  same  Gobernacion.  There  is  not,  however, 
the  slightest  doubt  that,  when  speaking  of  the  boundaries  of 
the  Spanish  Province  of  Chile,  account  should  be  taken  not 
merely  of  the  territory  to  which  the  name  of  Chile  was 
applied  in  its  restricted  sense,  but  of  the  whole  territory  sub- 
mitted by  the  will  of  the  Sovereign,  and  the  laws  given  by 
him,  to  the  jurisdiction  of  the  Governors  of  Chile. 
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In  chapter  i.  of  this  Statement  it  has  been  said  that 
the  name  of  **  Chile  "  was  first  applied  only  to  the  region  of 
the  valley  of  the  Aconcagua;  it  was  afterwards  extended, 
as  the  Spanish  conquest  advanced,  to  the  neighbouring  terri- 
tories, and  ended  by  replacing  the  name  of  Nueva  Estrema- 
dura,  or  Nuevo  Estremo,  which  was  at  first  given  to  the 
Gobernacion  and  which  afterwards  fell  into  disuse. 

In  the  narrative  given  by  the  chronicler  Oviedo  of  Almagro's 
expedition,  which,  according  to  the  testimony  of  the  author,  is  iden- 
tical with  that  sent  by  the  Conqueror  himself  to  the  Emperor  Charles 
v.,  some  indications  are  found  enabling  one  to  see  with  more  or  less 
precision  which  were  the  regions  represented  at  the  time  by  the  name 
of  «  Province  of  Chile." 

While  Almagro  was  in  the  valley  of  Copiapo,  he  received, 
according  to  that  narrative,^  an  embassy  from  the  "  Lords  of  Chile,'* 
who  offered  him  their  friendship,  and  immediately  "  he  started  with 
his  army  for  Chile,  leaving  in  peace  the  valleys  of  Copayapo,  and  as 
lord  of  them  an  Indian,  called  Montriri,  the  legitimate  successor  and 
heir  of  that  state  and  vassal  of  their  Majesties,  who  was  accepted  by 
the  natives.  In  ttie  boundary  {rayd)  of  tite  Province  of  Chile,  the 
Adelantado  found  two  caciques,  who  received  him  peacefully  .  .  . 
and  he  continued  his  march  towards  a  village  called  La  Ramada, 
where  he  found  its  residents  in  their  houses.  And  being  there  on 
the  day  of  the  Assumption,  .  .  .  there  arrived  a  Spaniard  at  the 
said  village  who  came  from  a  ship  with  letters  and  with  the  report 
that  in  a  port  twenty  leagues  farther  on  from  the  centre  of  Chile 
there  was  at  anchor  one  of  the  Adelantado's  small  ships  called 
Sanctiagoy 

The  village  of  Ramada,  or  Ramadilla,  and  the  neighbouring  port, 
which  in  all  probability  is  that  of  los  Vilos,  are  to  be  found  in  the 
present  department  of  Petorca,  more  or  less  in  latitude  32"  south, 
which  is,  therefore,  the  one  which  corresponds  approximately  to  the 
"raya"  or  northern  boundary  of  the  primitive  "Province  of  Chile." 

Further  on   Oviedo  says  that  Almagro  "personally  visited   the 

*  Oviedo,  Historia  General i  Natural  de  las  Indias^  book  xlvii.  chapter  iv.  p.  269. 
(Edition  published  by  the  Royal  Academy  of  History,  Madrid,  1855.) 
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Province  of  Chile  and  its  neighbouring  one,  that  of  Picones,  both  of 
which  were  i6o  leagues  in  length  more  or  less."  Applying  this 
measurement  to  the  land,  we  see  that  the  extent  of  the  two  provinces 
from  north  to  south,  as  was  understood  by  their  first  conquerors, 
reached  almost  the  41°,  but  what  was  properly  called  "Chile"  was 
merely  the  vicinity  of  the  valley  of  Aconcagua,  for  the  name  of  the 
Picones  refers  to  the  r^ion  of  the  River  Maipo  and  its  northern 
affluents ;  that  is  to  say,  to  the  part  where  the  capital,  Santiago,  now 
lies.     (Barros  Arana,  Historia  Jeneral  del  Chile,  vol.  i.  p.  187.) 

^\oted  ^^  ^^^»  besides,  most  natural  that,   apart  from 

■^J[^^*    the  general  and  official   application  given   to  the 
common^   word  **  Chile  "  in  the  sense  of  comprising  all  the 

SlVOB  to  tllO  •  .\    •  1  /^     \  r        \    • 

partoftbe  territories  withm  the    Gobernacion  of  this  name, 

conntry  in- 
habited iiy   this   same    word    **  Chile  *'    should    be   applied    in 

the 

Spaniards,  common  speech  to  those  parts  of  the  vast  Gober- 
nacion  where  the  mass  of  the  Spanish  population  was  to  be 
found,  where  its  capital  was  situated,  and  where  the  most 
important  events  of  colonial  life  occurred. 

Similar  examples  are  frequent  in  the  ancient  and  modern 
geography  of  the  Spanish  Colonies  in  South  America.  The 
name  of  **  Buenos  Aires  '*  or  **  Rio  de  la  Plata  "  was  given 
in  the  eighteenth  century  not  only  to  the  provinces  to  which 
the  names  more  particularly  belonged,  but  also  to  the  whole 
territory  included  within  the  jurisdiction  of  the  Viceroyalty  ; 
that  is  to  say,  besides  the  Province  of  Buenos  Aires  or  Rio 
de  la  Plata  properly  speaking,  to  those  of  Paraguay, 
Tucuman,  Potosi,  Santa  Cruz  de  la  Sierra,  Charcas  and 
Cuyo. 

What  was  commonly  called  **  Chile  "  was  the  territory 
stretching  north  to  south  from  Atacama  down  to  Chacao 
Channel,  which  separates  the  island  of  Chiloe  from  the 
mainland,    and    from  east    to  west   between  the  Cordilleras 
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and  the  Pacific  Ocean ;  but  the  **  Gobemacion  "  or  **  Cap- 
taincy-General of  Chile,"  the  jurisdiction  of  the  President- 
Governors  and  of  the  Royal  Audience  of  Chile,  comprised 
much  more  both  in  length  and  in  breadth,  for  it  included, 
besides  the  Province  of  Chile  proper,  the  greater  part  of 
Patagonia  or  "  Magellanic  lands,"  together  with  the  Straits 
and  Tierra  del  Fuego  and,  up  to  1776,  the  Province  of  Cuyo  : 
that  is  to  say,  the  territories  of  Mendoza,  San  Juan,  and 
San  Luis. 

Hirtoruuis  Among  the  historians  and  geographers  of  the 

of  tlio  tlma 

Colonial    Period   quoted  in    the  Argentine  State- 
eenttie  ment,    the    most  trustworthy  clearly    establish  the 

distinction  between  the  two  applications  of  the 
word  "  Chile." 

ratbor  ^^^  Argentine   Representative  has  quoted  on 

«m^iet^*  page   4   of    his   Statement   a    fragment   from   the 

jlrgeisti^    Historia   General  del  Reyno  de  Chile  by   Father 

Rosales,  but  has  omitted  the  very  paragraph  in 
which  that  author  establishes  most  convincingly  the  dis- 
tinction drawn  by  him  between  **  the  Kingdom  of  Chile 
according  to  the  district  and  jurisdiction  of  its  Government 
and  Royal  Chancery,"  and  that  which  **  is  called  Chile  proper 
and  is  populated."  On  page  15,  it  is  true,  he  reproduces 
the  quotation  in  full  when  dealing  with  the  "  meaning  of 
the  Cordillera  de  los  Andes  in  the  Colonial  Epoch."  It  is, 
however,  indispensable  to  consider  the  whole  sentence  when 
the  author's  opinion  concerning  the  extent  of  *'  Chile "  is 
in  question,  and  the  Tribunal  cannot  fail  to  see  the 
importance  of  those  very  fragments  of  the  sentence  omitted 
on  page  4  of  the  Argentine  Statement  Father  Rosales 
says  : 
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*'  The  Kingdom  of  Chile  is  the  southern  extremity  of  the  extensive 
Empire  of  Peru,  on  the  coast  of  the  South  Sea.  It  extends  beyond  the 
tropic  of  Capricorn,  in  latitude  for  six  hundred  and  eighty-two  and  a 
half  leagues  because  its  polar  graduation  is  measured  from  north  to  south 
from  the  26°  to  the  55®  towards  the  South  Pole.  In  width  it  stretches 
from  east  to  west  for  a  space  of  one  hundred  and  fifty  leagues  comprising 
the  ultramontane  Province  of  Cuyo.  It  borders  on  the  north  with  the 
desert  of  Atacama  and  the  country  of  the  Diaguitas  Indians,  not  very  far 
from  the  mines  of  Potosi.  On  the  south  with  the  Strait  of  San  Vincent 
or  Le  Maire,  beyond  the  Straits  of  Magellan.  On  the  east  with  the  plains 
of  Tucuman^  which  extend  for  nearly  three  hundred  leagues  until  reaching 
that  point  where  with  the  mighty  Rio  de  la  Plata  it  meets  the  Atlantic 
Ocean.  On  the  west  with  the  immense  South  Sea,  which  extends  for 
unknown  distances.. 

"  This  is  the  site  and  demarcation  of  the  Kingdom  of  Chile  according  to 
the  district  of  its  Gm^ernment  and  Royal  Chancery ;  but  what  is  properly 
called  Chile,  and  is  populated,  begins  from  the  valley  of  Copiapd  on  the 
26°  down  to  the  town  of  Castro  in  the  Chilo^  archipelago  on  the  43®,  no 
Spanish  settlement  existing  further  on,  but  several  tribes  of  heathen 
Indians  who  live  roughly  and  barbarously  ;  on  its  eastern  side  the  Great 
Snowy  Cordillera  de  los  Andes  girds  it,  and  between  it  and  the  sea  its 
greatest  breadth  is  of  thirty  leagues  and  its  average  is  twenty."  ^ 

Father  Resales  who,  according  to  the  Argentine 
Representative,  is  one  of  the  highest  authorities  of  the 
Colonial  Period  of  Chile,  explicitly  says  that  there  are  two 
different  meanings  of  the  word  **  Chile  "  :  the  one  applied 
to  the  "  Kingdom  of  Chile  according  to  the  district  of  its 
Government  and  Royal  Chancery " ;  that  is  to  say,  to  the 
Gobernacion  and  Captaincy-General  of  Chile  which  extended 
in  length  from  parallel  26°  down  to  55^  and  in  breadth  from 
east  to  west  for  a  distance  of  150  leagues,  including  the 
Province  of  Cuyo,  and  reaching  the  Atlantic  at  the  point 
where  the  Rio  de  la  Plata  disembogues ;  and  the  other 
more  restricted  one,  which  was  applied  to  that  portion  of 
the    Kingdom    enclosed    between    the    Cordilleras   and    the 

South  Sea  from  Atacama  down  to  the  Island  of  Chiloe. 

% 

^  Historia  Gencrul  del  Reyno  dc  Chile ,  vol.  i.  book  ii.  chap.  i.  page  183. 
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A  good  proof  of  the  word  Chile  being  used  in  this 
double  sense  is  afforded  by  Father  RosaleS  in  chapter  i.  of 
his  Conquista  E spiritual  del  Reyno  de  Chile}  Speaking  of 
the  city  of  the  Cesares,  and  of  its  inhabitants,  he  says  that 
•'  the  Clares  was  the  first  city  founded  in  tfie  Kingdom  of 
Chile  towards  the  Straits  of  Magellan."  A  little  further  on 
he  adds  :  ''And  it  is  no  wonder  that  these  Cesares  knew 
nothing  of  the  settlements  made  by  tfie  Spaniards  in  Chile, 
although  both  are  in  the  same  Kingdom.''  Almost  immedi- 
ately afterwards  he  says  that  the  Spaniards  of  the  city  of 
the  Cesares  ''entered  Chile  by  the  Oceanic  Sea  (i.e.  the 
Atlantic)  and  settled  w/iere  the  South  Sea  begins  and  where 
the  whole  of  the  land  of  Chile  ends!'  According  to  this, 
the  two  entrances  of  the  Straits  are  included  within  the 
boundaries  of  Chile,  as  had  been  actually  determined  by 
the  Royal  Orders  to  which  we  have  referred.  Another 
part  of  the  same  chapter  reads :  "  On  reaching  Osorno  and 
Carelmapu^  which  are  within  Chile  proper,  and  thence  to  the 
sea,  crossing  the  land,  continent  of  Chile,  one  enters  the 
Chilod  archipelago^'  etc.  In  this  sentence  Rosales  clearly 
distinguishes  between  the  restricted  application  of  the  word 
Chile  which  refers  solely  to  the  narrow  strip  of  land  ending 
at  Chiloe,  and  the  wider  and  general  sense  of  it  which  com- 
prises the  entire  Kingdom  of  Chile,  where  there  are  to  be 
found  among  others  the  city  of  the  Cesares,  both  entrances 
of  the  Straits,  and  "  the  land,  continent  of  Chile,"  i.e.  the 
mainland  facing  the  archipelago  of  Chiloe. 

Moreover,  Father  Rosales  could   not  possibly  hold  that 
the  jurisdiction  of  Chile  ended  at  the  Andes,  since  he  him- 


'  Reproduced  by  Amunfitegui,  Cuestion  de  Umites,  vol.  iii.  p.  76  et  seq. 
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self  accompanied  the  Comptroller-General  of  the  Army  of 
Chile  in  his  expeditions  to  the  eastern  side  of  the  Cordilleras, 
and  materially  contributed  to  the  pacification  of  the  Puelche 
and  Poyas  Indians. 

Antonio  de         ^^^  ^^^^  Chronicler  of  the  Indies,  Don  Antonio 
Herrera.     ^^  Herrera,  says  in  his  Descripcion  de  las  Indias 
Occidentalesr  chapter  xxii.  *  : 

"  Concerning  the  district  of  the  Kingdom  of  Chile.  .  .  .  This  Gober- 
nacion  extends  lengthwise  down  to  the  Straits  from  north  to  south  from 
the  valley  of  Copiapd,  where  it  begins  on  the  27°,  for  500  leagues  and  in 
breadth  from  east  to  west  from  the  South  Sea  to  the  Northern  Sea,  for 
between  400  and  500  leagues  of  land  to  be  pacified,  which  gradually 
narrows  until,  upon  reaching  the  Straits,  it  is  from  90*  to  100  leagues  in 
breadth ;  the  populated  part  of  the  Gobernacion  must  be  some  300 
leagues  in  length  along  the  coast  of  the  Northern  Sea  {sic)  and  in  width 
some  20  leagues  and  even  less  as  far  as  the  Cordillera  de  los  Andes 
which  ends  near  the  Straits  and  which  runs  through  this  Kingdom,  rising 
to  a  great  height,  and  is  almost  entirely  covered  with  snow.  All  this  is 
level  ground,  or  at  least  without  any  remarkable  ruggedness,  except  in 
those  parts  where  the  Cordillera  of  Peru  is  to  be  found  coming  to  an  end 
at  two  or  three  leagues  from  the  coast." 

And  further  on  he  adds  ^ : 

"  The  town  of  Castro,  settled  while  the  Licenciado  Lope  Garcia  de 
Castro  was  Governor  of  Peru,  called  in  the  Indian  language  *  Chilhu^,' 
which  is  the  extremity  of  the  inhabited  part  of  Chile,  is  situated  on  one 
of  the  islands  to  be  found  in  the  lake  of  Ancud  or  Chilhu^,"  etc. 

It  is  important  to  note  the  distinction  made  by  the 
chronicler  Herrera,  whose  book  was  written  by  order  of 
the  King,  and  who  had  access,  as  he  tell  us,  "  to  the  papers 
of  the  Royal  Chamber  and  Royal  Archives,  to  the  books, 
registers  and  accounts,  and  other  documents  of  the  Royal 
and  Supreme  Council  of  the  Indies."  The  Gobernacion, 
or   Kingdom  of  Chile,   according  to    Herrera,  comprised  in 


»  Edition  published  at  Madrid  (1601),  chap,  xxii.  p.  64,         *  Uc.  ciL  p.  66. 
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length  the  whole  country  extending  from  t/ie  valley  of  Copiapd 
{Atacamd)  down  to  t/ie  Straits  of  Magellan,  and  in  breadth 
from  the  South  Sea  to  the  Atlantic  Ocean,  including,  as  had 
been  understood  by  Pedro  de  Valdivia  and  his  successors 
in  the  Government  of  Chile,  ''the  lands  to  be  pacified''  :  that 
is  to  say,  the  territory  occupied  by  the  savage  Indians  of 
the  Pampas  and  Patagonia.  Within  these  boundaries  "  the 
populated  part  of  the  Gobernacion "  is  found,  between  the 
South  Sea  and  the  Cordillera  de  los  Andes,  and  the  southern 
extremity  of  this  part  is  the  town  of  Castro  on  the  island  of 
Chilo^.  This  last  portion  of  the  Gobernacion  de  Chile  is 
exactly  what  Rosales  and  other  authors  of  the  Colonial 
Period  called  "  Chile  proper." 

In  order  to  be  convinced  that  the  distinction  between 
the  two  applications  of  the  word  **  Chile  "  was  common  and 
acknowledged  by  the  authors  most  worthy  of  credit  in  the 
Colonial  Period,  it  suffices  to  examine  the  quotations  from 
historians  which  have  been  collected  in  paragraph  2  of 
chapter  ii.  of  the  Argentine  Statement. 
^^^^         Father  Alonso  de  Ovalle  expressly  says  :  ^ 

**  Its  jurisdiction  (that  of  the  Kingdom  of  Chile)  extends  over  a 
breadth  of  \  50  leagues  from  east  to  west,  although  the  broadest  part  of 
what  is  properly  called  *  Chile '  does  not  exceed  the  20  to  30  leagues, 
which  exist  between  the  sea  and  the  famous  snowy  Cordillera,  of  which 
we  shall  speak  in  the  proper  place ;  yet  in  establishing  the  limits  and 
jurisdiction  of  the  governments  of  the  western  Indies,  the  King  included  in 
it  (the  Kingdom)  the  extetisive  Provinces  of  Cuyo,  which,  though  similar 
in  length  to  those  of  Chile,  are  double  their  width.  This  is  the  site  and 
place  of  the  Kingdom  of  Chile,  whose  neighbours  on  the  north  are  the 
Provinces  of  Atacama,  and  the  rich  silver  mines  of  Potosi,  where  the 
Kingdom  of  Peru  begins,  and  on  the  south  side  with  the  seas  nearing 
the  pole.  ,  ,  ,  To  the  east  its  neighbours  are  Tucuman  and  Buenos  A  ires y 
at  the  northeast  of  which  Paraguay  and  Brazil  are  situated." 

*  Histdrica  Relacion  del  Reyno  de  Chile,  Roma,  1646,  chap.  i. 

CHAP.    II.  F 


66        TWO   MEANINGS   OF   THE   WORD   **  CHILE." 

soidrsano  I        The  description  of  the  Kingdom  of  Chile  given 
by  Alonzo  de  Solorzano  i  Velasco  (quoted  on  page 
1 6  of  the  Argentine  Statement)  coincides  almost  textually 
with  that  of  Father  Ovalle  which  we  have  just  reproduced. 
Jorge  jnaa        On  page  1 7  of  the  same  Statement  is  an  abbre- 

and  Antonio    .  •  r     i         r>  • 

deuuoa.  viated  quotation  of  the  Relacion  Histdrica  of  Don 
Jorge  Juan  and  Don  Antonio  de  Ulloa,  proving  that  these 
travellers  drew  the  same  distinction  that  Rosales,  Herrera, 
Ovalle,  and  others  made  between  the  Kingdom  of  Chile  and 
*•  Chile  proper,"  which  latter  was,  according  to  them,  that 
part  of  the  Kingdom  inhabited  by  Spaniards.  In  view  of 
the  official  character  of  the  authors,  who  were  commissioned 
by  the  King  of  Spain  to  furnish  information  on  all  matters  con- 
cerning the  South  American  Colonies,  it  is  well  to  reproduce 
here  the  whole  of  the  paragraph  relating  to  the  boundaries  of 
Chile.^ 

**  The  extensive  Kingdom  of  Chile  occupies  that  part  of  South 
America  which  runs  from  the  extremity  or  boundaries  of  Peru  towards 
the  South  Pole  down  to  the  Straits  of  Magellan  for  a  distance  of  530 
maritime  leagues,  the  desert  of  Atacama  separating  both  Kingdoms.  .  .  . 
On  the  east  this  Kingdom  extends  in  part  up  to  the  boundaries  of 
Paraguay^  although  between  oru  and  the  other  there  are  some  deserts  ;  and 
in  the  rest  it  reaches  the  boundaries  of  the  Government  of  Buenos  Aires  ; 
between  them  are  situated  the  Pampas^  a  name  which  is  given  to  them  on 
account  of  the  great  monotony  of  the  country  stretching  over  very 
extensive  plains.  On  the  west  its  boundaries  are  the  shores  of  the  South 
Sea,  from  the  latitude  27°  of  the  Southern  Pole  .  .  .  down  to  the 
53°  30' J  hut  what  should  strictly  be  considered  the  extent  of  this 
Kingdom,  taking  into  account  that  part  which  is  inhabited  by  Spaniards^ 
is  from  Copiapo  to  the  large  island  of  Chilo^  .  .  .  and  from  west  to 
east  the  distance  for  which  the  high  Cordillera  retires  from  the  shores  of 
the  South  Sea,  which  is  about  30  leagues/* 


^  Jorge  Juan  and  Antonio  de  Ulloa,  Relacion  Histdrica  del  viaje  a  la  AmMca 
Meridional  hecho por  orden  de  Su  Majestad  (Madrid,  1748),  voL  iii.  paj.  335. 
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Further  on,   speaking   of    the    "  Correjimientos    (juris- 
dictions) del  Reyno  de  Chile,"  they  say  : 

"  X,  Mendoza,  The  city  bearing  this  name  is  situated  on  the  eastern 
part  of  the  Cordillera  at  a  distance  of  50  leagues  from  Santiago.  .  .  . 
This  jurisdiction  of  the  city  includes  besides  two  more  cities  which  are 
San  Juan  de  la  Frontera  .  .  .  and  San  Luis  de  Loyola  ,  .  ,  In  this 
city  the  Presidents  of  that  Kingdom  {Chile)  are  acknowledged  as  Governors 
of  it  when  they  pass  on  their  voyage  from  Buenos  Aires  to  take  com- 
mand of  the  Government,  by  reason  of  this  city  being  the  first  of  the  whole 
Kingdom  ^ 

ouvMTM.  The  extracts  from  the  works  of  Fathers  Lozano  and 
Olivares  reproduced  on  pages  17  and  18  of  the  Argentine 
Statement,  give  additional  proof  of  the  distinction  which  was 
made  between  the  **  Gobernacion  de  Chile  "  and  **  Chile  "  in 
a  restricted  sense.  Father  Olivares  says,  after  the  paragraph 
quoted  by  the  Argentine  Representative : 

*'  Although  it  seems  that  the  Author  of  Nature  separated  this 
Kingdom  from  other  provinces  of  the  same  continent  by  the  immense 
barrier  of  its  great  mountains,  as  though  wishing  to  distinguish  it  in  its 
boundaries  as  in  its  qualities,  yet  the  jurisdiction  which  the  Spanish 
dominion  has  over  it  (the  Kingdom)^  extends  as  far  as  the  cities  of  the 
Province  of  CuyOy  which  are  three,"  etc. 

And  soon  afterwards,  speaking  of  the  boundaries  between 
the  provinces  of  Cuyo  and  Tucuman,  he  says  : 

*'From  Jachari  eastwards  are  found  Valle  Hermoso  and  the  hill 
called  Olape  ...  as  well  as  the  region  called  Quini  adjoining  a  range 
which  delimitates  the  jurisdiction  of  La  Punta  (i.e.  San  Luis)  that  belongs 
to  ChiUy  from  that  of  Tucuman,  as  far  as  Punta  del  Agua."  ^ 

ikbM  Molina.  The  Abbe  Molina,  in  his  description  of  the 
boundaries  of  Chile  quoted  in  the  Argentine  Statement, 
says  that  the  geographers  assign  Cuyo,  Patagonia,  and  the 
Magellanic  lands  to  that  Kingdom  (Chile),  thus  giving  it  an 


^  Coleccion  de  Historiadores  de  Chile ,  vol.  iv.  p.  14  et  seq. 
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extension  far  larger  than  that  which  he  considers  corresponds 
to  the  country  by  reason  of  the  natural  conditions  and  races 
inhabiting  it.  Thus,  consequently,  Molina  speaks  of  "  Chile  " 
in  the  restricted  sense,  but  acknowledges  that  the  political 
boundaries  of  "  the  Kingdom "  reached  further  than  the 
narrow  natural  barriers  in  which  the  country  called  **  Chile 
proper"  was  enclosed. 

Bfiguei  de  ^^  deem  it  useless  to  prolong  the  analysis  ot 
ouvarru.  ^^e  quotations  from  historians  and  chroniclers  com^ 
prised  in  chapter  ii.  of  the  Argentine  Statement  Many  are 
of  trifling  importance,  and  whoever  reads  them  with  an  un- 
prejudiced mind  will  immediately  see  that  when  the  Kingdom 
of  Chile  is  described  as  a  country  enclosed  between  the  sea 
and  the  Cordillera,  reference  is  made  not  to  the  Gobernacion 
but  to  Chile  in  a  restricted  sense  :  to  the  part  already  settled 
and  subdued.  Don  Miguel  de  Olavarria,  for  instance,  quoted 
(p.  13)  by  the  Argentine  Representative  as  an  authority 
determining  the  boundaries  of  Chile  in  that  restricted  form^ 
says  in  another  Memorial  that  it  behoved  the  Governor  of 
Chile  to  extend  his  power  to  the  regions  settled  by  Indians 
and  situated  between  the  Cordillera  and  the  Atlantic  Ocean 
from  the  36°  to  the  Straits  of  Magellan.  In  an  application  to 
the  Royal  Audience  and  Viceroy  at  Lima,  made  by  Olavarria 
in  the  name  of  the  Governor  of  Chile,  Don  Martin  Garcia  de 
Loyola,  the  following  may  be  read  :  ^ 

**  Peru  will  not  be  more  important  to  His  Majesty  [than  Chile],  and 
especially  if,  after  that  Kingdom  has  been  pacified,  the  Spaniards  should 
enter  and  populate  all  that  expanse  of  land  stretching  from  the  snowy 
Cordillera  to  the  North  Sea,  which  has  a  breadth  of  two  hundred 
leagues  and  a  length  from  Cape  Blanco  of  Rio  de  la  Plata,  situated  on 
the  36°,  as  far  as  the  Straits,  whence  the  settlement  and  safety  of  that 

*  The  document  exists  in  the  Archive  General  de  Indias.     An  authenticated 
copy  is  kept  in  the  Chilean  Legation  in  London. 
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place  could  be  continued  by  making  use  of  the  settlements  of  lesser 
latitude  and  collecting  the  abundant  and  good  artillery  that  Pedro 
Sarmiento  left  buried  there ;  of  which  said  land  thus  to  be  discovered, 
and  the  number  of  its  inhabitants,  enterprising  men  have  abundant  and 
exact  information." 

We  shall  add  some  further  extracts  from  geographical 
works  of  foreign  authors  of  the  Colonial  Period,  whose 
opinions,  although  not  based  on  a  knowledge  of  the  land,  are 
worth  taking  into  consideration,  because  of  the  fame  of  their 
literary  and  cartographic  works. 

In   the  description   accompanying  the   map   of 

Kereator 

•»d      Chile  in  the  Atlas  of  Mercator  and   Hondius  ^  the 
following  paragraph  is  found  : 

"  The  Province  of  Chile  taketh  its  denomination  from  the  vehemencie 
of  the  cold  and  chilnes  thereof,  and  lieth  betweene  the  tropicke  of 
Capricome,  Peru,  and  the  countrie  of  the  Patagones.  .  .  .  This 
region  extendeth  500  miles  from  north  to  south  and  recuheth  as  farre  as 
the  Straits  of  Mageilanes^  and  400  miles  from  east  to  westy  or  from 
Mar  Paciftcum  to  the  Atlanticke^  and  500  miles  beyond  it.  Never- 
thelesse  if  ye  take  the  Province  of  Chile  more  restrictly  and  as  it  is  now 
inhabited  and  manured  by  the  Spaniards^  it  is  not  above  300  miles  in 
length  and  only  twentie  in  bredthy  and  some  times  lesse^  but  principally 
towards  the  mountains  called  Cordillera  de  los  Andes,  it  is  of  a  large 
extent  and  almost  all  waies  covered  with  snow.*' 

In  the  Histoire  du  Nouveau  Monde  ou  Descrip- 

Jean  de 


Hon   des  Indes  occidentales,  by  Jean  de    Laet,*  the 
following  may  be  read  : 

"  The  Gobemacion  de  Chile^  taken  somewhat  broadly  (almost  as 
Herrera  takes  it),  stretches  from  the  southern  boundaries  of  Peru  down 
to  the  Straits  of  Magellan,  and  its  length  is  north  to  south,  from  the 
valley  of  Copiap6,  or  from  the  27^  of  south  latitude,  down  to  the 
entrance  of  the  Straits  of  some  500  leagues,  and  its  widths  east  to  westy 
from  the  South  Sea  to  the  AtlantiCy  is  four  to  five  hundred  leagues  in  its 
broadest  party  and  in  its  narroivest  part  some  ninety  more  or  lesSy  within 
which  boundaries  extensive  regions  and proinnces  are  foundy  many  of  which 
have  not  yet  been  subdued  by  the  Spaniards y  and  many  not  even  discovered. 

*  Last  edition,  Amsterdam,  1636-38  (translated  by  Henry  Hexham),  p.  459. 

•  Leyden,  1640.     Book  XII.  chap.  i. 
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But  if  it  be  taken  more  strictly  as  being  that  region  which  has  been 
inhabited  by  the  Spaniards  for  severed  years  and  where  they  have  some 
small  towns^  it  will  be  enclosed  within  more  contracted  boundaries^  for  its 
length,  following  the  sea  coast,  is  no  more  than  three  hundred  leagues, 
and  its  breadth  only  twenty,  and  in  some  places  less ;  that  is  to  say, 
from  the  coast  of  the  South  Sea  to  the  extensive  mountains  of  the 
Andes,"  etc. 

s  \n  Le  Monde  ou  la  Description  Ginirale  de  ses 

Sieur  dA 

nont-     Parties,  by  Pierre  d*Avity  Sieur  de  Mont- Martin, 

Uartln. 

it  is  said,  speaking  of  the  **  Province  of  Chile  "  :  ^ 

"  The  Spaniards  give  to  its  Gobernacion  a  length  of  five  hundred 
leagues,  extending  north  to  south  from  the  valley  of  Copiap6,  on  the 
27th  degree  of  latitude,  down  to  the  Lake  of  Ancud  near  the  Straits  of 
Magellan,  and  assign  to  it  from  east  to  west  an  area  of  four  to  five 
hundred  leagues  from  the  South  Sea  to  the  Northern  Sea^  an  extent  which, 
on  nearing  the  straits,  narrows  to  between  ninety  and  one  hundred 
leagues.  But  the  inhabited  part  of  this  Gobernacion  is  in  length  some 
three  hundred  leagues  between  the  27°  to  the  44^.  //  is  true  that  other 
Spaniards^  when  particularly  speaking  of  this  province  and  not  of  its 
Gobernacion,  gives  it  a  breadth  of  only  one  hundred  miles,  or  thirty- 
three  of  our  leagues.  But  thus  measuring  they  do  not  make  it  cross  the 
Andes,  on  tJie  ot/ier  side  of  which  there  are  some  places  like  Mendoza  and 
San  /uan^ 

gj,^j^^j^  In    the    Grand  Dictionnaire    Gdographique   et 

xaitinidre.  Qy^Hq^^  q{  ^    Bruzen  la   Martiniere,  Geographer 

of  King  Philip  V.,  the  extent  of  Chile  is  defined  in  the  follow- 
ing manner :  * 

"  Chile,  great  country  and  Kingdom  of  South  America,  along  the  South 
Sea.  It  is  delimitated  on  the  north  by  the  Rio  Salado  7vhich  separates  it 
from  Peru,  To  the  east  tlie  Andes  separate  it  from  Tucuman  as  far  as 
the  source  of  River  Chile,  where,  beginning  to  enlarge  considerably,  along 
an  imaginary  line  stretching  to  the  south-east,  it  extends  to  the  Magellanic 
Lands,  which  bound  it  to  the  south-east  down  to  the  South  Sea,  The 
Spaniards  designate  the  Magellanic  Lands  under  the  general  name  of  Chile 
but  we  speak  here  only  of  Chile  properly  so  called" 


*  Paris,  1643.    Vol.  iv.  p.  174.        '  The  Hague,  1730.    Article  "Chile." 
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The  Dizionario  Stori^o-geografico  delt  America 
Meridionals  by    Giovanni    Domenico  Coleti,  gives 
the  following  in  its  article  on  **  Chile  " :  ^ 

" '  Chile'  or  *  ChilV  or  '  ChilU;  ivhich  is  the  name  taken  from  the 
river  traversing  the  great  plain  from  east  to  west^  is  one  of  the  largest  and 
richest  Kingdoms  of  South  America.  It  is  divided  into  eastern  Chile  or 
Cuyo,  and  into  western  Chile  or  Chile  proper.  It  extends  from  north 
to  south  and  comprises  the  Magellanic  Lands  down  to  the  Straits ;  it  has 
a  length  of  47  2  leagues,  starting  from  the  plain  or  desert  of  Copiap6, 
which  is  its  northern  boundary.  To  the  east,  where  Cuyo  is  situated,  it 
delimitates  ivith  the  lands  of  Buenos  Aires  and  the  Pampas,  on  the  west 
with  the  Pacific  Ocean,  on  the  south  with  the  Straits  of  Magellan,  and  on 
the  north  with  the  Desert  of  Atacaraa  or  Copiap6." 

According  to  the  same  Dictionary,  the  so-called 
"  Guanacache  Lake,''  where  the  River  Desaguadero  rises, 
is  a  ''great  lake  in  the  Kingdom  of  Chile,  to  the  east  of  San 
Juan  de  la  Frontera";  "  Nahuelhuapi  "  is  a  ''small  village 
of  Chile  in  the  Province  of  Chiloe  to  the  eastT  And  in  the 
catalogue  of  the  barbarian  tribes  inhabiting  the  Kingdom 
of  Chile  not  only  do  we  find  the  Pehuenches  who  inhabit 
"  the  mountains  of  the  Andes  in  the  Kingdom  of  Chile 
to  the  east  of  the  city  of  Concepcion,"  but  also  the  Pevingues, 
Puelches,  and  Poyas  who  are  located  east  of  the  southern 
Cordilleras. 
qn..^^  In   the  work   entitled  Modern  History,  or  the 

fMaoMm.     Present    State   of  all  Nations,    Thomas    Salmon 
describes   the  situation  and   extent  of  Chile  in   the  following 


manner :  ^ 


"  Chili,  in  which  I  shall  take  the  liberty  of  comprehending  Fatagonia, 
the  Terra  Magellanica  and  Terra  del  Fogo  is  bounded  by  Feru  on  the 
north,  by  La  Plata  and  the  Atlantic  Ocean  on  the  east,  and  by  the  Great 
South  Sea   on  the  south  and  west,  extending  in  length  from  north  to 


»  Venice,  \^^\.   Articles  "  Chile,"  "  Nahuelhuapi,"  "Cuyo,"  etc. 

■  London,  1746.    Vol.  iii.  p.  343. 
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south  27  degrees  30  minutes,  viz.  from  25  to  57  degrees  30  minutes 
south  latitude ;  but  the  breadth  is  very  utiequal^  being  about  400  leagues 
broad  in  the  norths  and  lessening  gradually  till  it  is  not  1 00  broad  in  the 
souths  and  is  consequently  of  a  pyramidical  forniy  the  northern  boundary 
being  the  base,  and  Cape  Horn  the  summit  of  the  pyramid.'* 

In  another  chapter  he  add's  : 

**  The  three  grand  divisions  of  Chili  are :  ist,  That  of  Chili  proper^ 
which  lies  between  25  and  45  degrees  of  south  latitude,  and  between 
the  mountains  of  Andes  and  the  South  Sea  ;  2nd,  The  Province  of  Cuyo 
or  Cuito,  which  lies  between  the  Andes  on  the  west  and  La  Plata  on  the 
east ;  and  3rd,  Terra  Magellanica^  comprehending  Patagonia  and  Terra 
de  Fogo  and  extending  from  45  degrees  south  latitude  to  Cape  Horn  in 
57  degrees  30  minutes,  bounded  by  the  Atlantic  Ocean  on  the  east  and 
the  South  Sea  on  the  south  and  west." 

ctomesde  ^'^     ^^     Cofupendio    delta    Storia    Geografica, 

vidanrre.    ^^aturalc  6   Civile,  del  Reyno  del  Chile,  by  Felipe 

Gomez  de  Vidaurre,  may  be  read  : 

*'  Chile,  a  Kingdom  of  South  America,  is  situated  on  the  coast  of  the 
Pacific  Ocean  or  South  Sea,  between  the  24°  and  45°  of  south  latitude, 
and  between  the  304°  and  the  308°  of  longitude,  placing  the  first 
meridian  on  the  Island  of  Ferro^  Its  length  from  north  to  south  is  over 
400  leagues,  and  its  breadth  of  about  80  leagues  from  west  to  east  com- 
prises the  mountains  of  the  Andes.^* 

And  in  a  note  it  is  added  : 

"  1^0  other  region  or  country  is  here  described  than  that  known  by  the 
natives  under  the  name  of  Chile.  The  General  Government,  called  by  the 
Spaniards  *  Gobernacion  de  Chile,*  includes  also  t/ie  Province  of  Cuyo, 
Patagonia y  and  the  Magellanic  Lands.^^ 

We  deem  it  useless  to  multiply  these  quotations  from 
historians  and  geographers  of  the  Colonial  Period,  since 
those  already  given,  containing  paragraphs  of  authors  writing 
independent  of  each  other,  suffice  to  confirm  the  double 
application  of  the  name  of  Chile  found  among  all  who,  with 
more  6r  less  judgment  and  knowledge,  wrote  regarding  the 
country.     This  having  been  demonstrated,   we  shall  merely 
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add  that  the  Kingdom  of  Chile,  to  which  reference  is  made 
in  this  boundary  question,  is  that  which  the  Spanish 
Sovereigns  created  and  delimitated,  and  not  the  less  ex- 
tehsive  region  to  which  the  name  of  "  Chile  "  was  generally 
given  when  the  most  populous  part  of  its  territory  was 
taken  into  consideration.  It  is,  therefore,  of  very  slight 
importance  in  the  discussion  before  the  Tribunal  whether 
certain  writers  of  the  Colonial  Period  have  said  that  Chile 
reached  to  the  east  as  far  as  the  Cordillera  de  los  Andes. 
These  and  other  similar  expressions  referring  to  its  breadth 
do  not  constitute  a  legal  title;  and  if  it  be  desired  to 
establish  the  boundary  of  the  Colony  which  in  18 10  be- 
came the  Republic  of  Chile,  it  is  necessary  to  consider 
simply  the  sovereign  decisions  of  the  Spanish  Monarchs 
who  fixed  it 
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Chapter  III. 

JURISDICTIONAL  ACTS   OF  THE  GOVERNORS   OF   CHILE 
TO   THE    EAST   OF  THE   CORDILLERAS. 

TOURING  the  controversy  originated  by  the  boundary 
^^  question  previous  to  the  year  1881,  several  Argentine 
writers  had  endeavoured  to  demonstrate  that  the  territories 
to  the  east  of  the  Cordilleras  were  never  comprised  under 
the  name  of  Chile,  and  this  same  erroneous  assertion  appears 
now  in  the  Argentine  Statement,  repeated  several  times  and 
in  different  forms.  Aided,  however,  by  the  testimony  of  the 
very  writers  quoted  by  the  Argentine  Representative  and  from 
others,  we  have  seen  that  the  name  of  Chile  in  the  sense  of 
Gobernacion  or  Province  of  Spain  comprised  **  dejure  "  and 
''de  facto'^  vast  territories  to  the  eastern  side  of  the  Andes. 

And,  omitting  individual  testimonies,  is  not  the  Argentine 
thesis  refuted  with  still  greater  clearness  by  the  long  series  of 
Royal  Orders  granting  titles  in  favour  of  the  Governors  of 
Chile  from  Pedro  de  Valdivia  onwards  ?  In  none  of  them 
is  there  even  the  slightest  evidence  that  the  "  Gobernacion  de 
Chile  "  was  divided  by  the  Andes  into  two  portions,  essentially 
and  legally  distinct  and  separate. 
ladiTisibie        On   the   contrary,  there   are   official  documents 

miitjr  of  , 

cMie.    which  prove  the  complete  and  indivisible  unity  of 
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the  Kingdom  or  Gobernacion  de  Chile  during  the  Colonial 
Period.  In  1610  the  '*  Oidor  "  of  the  Audience  of  Santiago, 
Don  Gabriel  de  Celada,  sent  to  the  Sovereign  a  report  in 
which  he  says  : 

''The  settlements  of  Spaniards  which  this  Kingdom  numbers  in  all 
the  parts  where  peace  exists  are  only  eight  towns,  as  poor  as  they  are 
thinly  populated :  four  on  this  part  of  the  snowy  Cordillera^  three  on  the 
other  party  and  the  remaining  one  in  the  Province  of  Chilok^  which  is 
situated  at  Die  extrenu  end  of  this  Kingdom^  and  owing  to  the  war  one 
cannot  go  there  by  land."  ^ 

In  the  Recopilacion  de  Leyes  de  las  Indias,  Title  16, 
Book  VI.  under  the  heading  "  Delos  Indios  de  Chile,"  there 
are  to  be  found  certain  laws  referring  to  the  subdued  Indians 
on  both  parts  of  the  Cordilleras,  as  well  as  others  referring 
to  the  Indians  of  "  Chile  proper,"  and  others  referring  ex- 
clusively to  the  Indians  of  Mendoza,  San  Juan  and  San 
Luis. 

In  a  Royal   Order    dated    October    11,    1608,  the   King 

says  : 

"  My  Governor,  President,  and  members  of  my  Royal  Audience  of 
the  City  of  Santiago,  of  the  Provinces  of  Chile,  I  have  been  informed  that 
the  cities  of  Mendoza,  San  Juan  de  la  Frontera  and  San  Luis  of  that 
district  are  being  depopulated,"  etc.* 

The  Governors  of  Chile,  with  the  title  of  Governor- 
Presidents  of  Chile  only,  exercised  full  jurisdiction  over  Cuyo 
and  sent  subalterns  there  to  govern  that  region  in  their 
names.  This  may  be  seen,  to  quote  but  one  example, 
in  the  concession  issued  on  December  20,  1668,  by  the 
Governor  of  Chile,  Marquis  of  Navamorquende,  in  favour  ^^jf^^^*^' 
of  his  Lieutenant-Governor  in  the  Province  of  Cuyo,  Don 
Pedro  Morales  Negrete. 


*  Gay,  Historia  Fisica  i  Politica  de  Chile.    Docuinentos,  vol.  ii.  p.  195. 
'  Amundtegui,  Cuestion  de  Limites,  vol.  ii.  pp.  369  et  seq. 
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But  the  most  irrefutable  confirmation  of  the  fact  that  the 
Spanish  Province  of  Chile  was  not,  as  the  Argentine  Repre- 
sentative wishes  to  persuade  the  Tribunal,  enclosed  between 
the  Pacific  Ocean  and  the  Cordilleras,  is  the  following  law, 
which  establishes  the  District  of  the  Royal  Audience  and 
Chancery  of  Santiago  de  Chile,  and  which  is  to  be  found 
in  the  Recopilacion  de  Leyes  de  las  Indias,  sanctioned  by 
King  Charles  II.,  and  promulgated  in    1681  : 

Dlstriet    f  (Law    12,  Title    15,  Book   ii.)      ^^  Royal  Audience  and 

the  Royal  Chancery  of  Santiago  d<  Chile.      In  the  City   of  Santiago 

Audienoe  of        ^^  Chile  let  there  be  established  another  Royal  Audience 

and  Chancery  with  President,  Governor  and  Captain 
General ;  four  members  who  may  also  be  Criminal  Judges,  etc.  .  .  . 
and  this  Audience  may  have  for  its  district  all  the  said  Kingdom  of  Chile^ 
with  the  cities^  villages^  hamlets  and  lands  included  within  the  Government 
of  the  said  provinces^  all  that  now  is  pacified  and  settled^  as  well  as  all 
that  may  be  subdued^  settled  and  pacified  within  and  outside  the  Straits  oj 
Magellan  and  the  country  *  inland^  up  to  the  Provinces  of  Cuyo  inclusive. 
And  we  hereby  ordain  that  t/ie  said  President^  Governor  and  Captain 
General  shall  govern  and  administer  the  said  Gobernacion  in  all  and  for 
all;  and  the  said  Audience,  and  no  other  Minister,  may  take  cognizance 
of  this  matter,  unless  it  be  our  Viceroy  of  Peru,  and  only  in  such  cases 
as  according  to  the  laws  of  this  Book  and  according  to  our  Orders  may 
be  permitted  \  and  the  said  President  shall  not  interfere  in  matters  of 
justice,  and  shall  leave  the  members  of  the  Tribunal  to  act  freely,  and 
all  of  them  shall  sign  everything  they  may  grant,  decide,  and  decree."  * 

The  law  quoted,  therefore,  establishes  most  explicitly  the 
district  of  "  all  the  said  Kingdom  of  Chile,'*  which  is  declared 
identical  with  that  of  the  Royal  Audience  of  Santiago.  It 
expressly  includes  within  this  district  the  Straits  of  Magellan, 
"  within  and  without "  and  *'  the  country  inland  up  to  the 
Province  of  Cuyo  inclusive,"  i.e.  the  Patagonian  region  to 
the   east  of  the   Andes  and  the  territory  of  the  three  cities 


'  Recopilacion  de  Leyes  de  los  Reynos  de  las  Indias.     Printed  and  published  by 
order  of  His  Catholic  Majesty,  King  Charles  II.,  Madrid,  168 1. 
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of  Mendoza,  San  Juan  and  San  Luis.  All  these  countries 
formed  part,  according  to  the  law,  of  the  Kingdom  of  Chile, 
there  being  absolutely  no  reference,  as  may  be  seen,  to  the 
*'  Cordillera,*'  on  the  *'  snowy  crest "  of  which,  according  to 
the  Argentine  Representative,  the  "  historical  boundary  "  ran 
between  the  colonies  of  the  Crown  in  the  southern  part  of  the 
Continent. 

In  comparison  with  a  document  so  clear  and  of  such 
decisive  authority,  what  value  attaches  to  the  confused  mass 
of  quotations  made  by  the  Argentine  Representative,  on  the 
strength  of  which,  and  by  skilfully  using  in  its  double  his- 
torical sense  the  word  "  Chile,"  he  tries  to  demonstrate  to  the 
Tribunal  that  the  kings  of  Spain,  in  their  purely  imaginary 
effort  to  establish  natural  boundaries  between  their  American 
colonies,  traced  the  boundary  of  Chile  on  the  "  crest  of  the 
Cordillera  de  los  Andes  "  .'* 
soopeof  tue       With  regard  to  the  question   under  discussion, 


Order,  wtth  let  US  uow  examine  the   weight  of  the  only  two 

whleh  AB  ^  J 


*•  Royal  Orders  issued  previous  to  the  establishment 

Hiftdn  on 

^«^*     of  the    Viceroyalty    of   Buenos   Aires,  which    the 
^2S^^    Argentine   Representative  has  quoted    in  support 
*"o?So'    of  his  **  traditional  boundary"  in  the  **Cordillera  de 
",2:22^  los  Andes." 

cordium  On   page   4   of  the  Argentine  Statement   the 

following  may  be  read  : 


"King  Carlos  III.,  in  1776,  confirmed  by  said  decree  that  of 
Charles  II.  (dated  1684),  which  stated  that  *ihe  Cordillera  Nevada 
was  to  divide  the  Kingdom  of  Chile  from  the  provinces  of  the  Rio  de  la 
Plata  and  Tucuman,'  and  also  confirmed  the  Royal  Order  of  1693, 
addressed  to  Sotomayor,  Governor  of  Buenos  Aires,  instructing  him  to 
settle  towns  in  Patagonia,  *  in  the  parts  furthest  inland  and  in  the  lands 
in  the  interior.'     He  also  confirmed  the  Royal  Order  of  1766,  in  which 
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Bucareliy  the  Governor  of  Buenos  Aires,  was  informed  that  the  whole 
southern  region  was  under  his  supervision/' 

The  decree  of  Charles  III.  appointing  Don  Pedro  de 
Ceballos  as  Viceroy  of  Buenos  Aires  in  1776,  will  be  ex- 
amined later  on  ;  but  it  is  advisable  to  remark  in  advance 
that  it  contains  nothing  permitting  one  to  connect  it,  as  has 
been  done  by  the  Argentine  Representative,  with  the  Royal 
Orders  of  1684  and  1766,  which  refer  to  matters  entirely 
foreign  to  the  delimitation  of  territories  of  the  Crown  of 
Spain. 

In  order  that  the  Tribunal  may  be  able  to  form  a  cor-  '^^;^'*^' 
rect  opinion  as  to  the  value  of  the  text  of  the  Order  of  1684 
quoted  in  the  Argentine  Statement,  we  publish  it  in  extenso 
among  the  documents  of  the  Appendix. 

In  1682  the  Jesuit  Father  Altamirano  had  proposed 
that  missionaries  from  Paraguay  should  evangelize  among 
the  barbarous  tribes  of  Indians  who  marauded  the  regions 
between  Rio  de  la  Plata  and  the  Straits  of  Magellan ;  and  in 
a  Memorial  presented  to  the  King  had  offered,  as  mentioned 
in  the  same  Royal  Order,  to 

**  undertake  this  mission,  giving  him  an  escort  of  some  fifty  soldiers,  or 
of  whatever  number  may  seem  requisite  to  defend  those  missionaries 
from  the  most  fierce  heathens — who  were  those  nearest  that  city 
(Buenos  Aires)  whence  they  could  easily  return  to  it^  without  adding 
any  burden  to  my  treasury." 

He  had  also  called  attention,  as  stated  in  the  same  Order, 
to  the  fact  that  in  those  regions  there  existed  hundreds  of 
leagues 

**  populated  by  pagan  races.  .  .  .  /«  spite  of  the  fact  that  about  the  year 
1673  Nicolas  Mascardi  of  the  Order  of  Jesuits,  travelling  mier  the  moun- 
tains of  Chile  afid  the  coast  of  the  South  Sea  in  order  to  convert  the 
many  infidels  inhabiting  them,  went  round  the  snowy  Cordillera  which 
divides  that  Kingdom  from  these  provinces  {Rio  de  la  Plata)  and  that  0/ 

CHAP.    III. 


TO  THE  EAST  OF  THE  CORDILLERAS.     79 

Tucuman^  and  on  the  plains  which  stretch  toward  the  said  river,  he 
found  nations  who  eagerly  demanded  the  baptism  which  would  have 
been  administered  them,  had  not  the  Poyas  .  .  .  put  them  to  a  violent 
death  before  they  had  been  catechised." 


The  Argeptine  Representative  has  informed  the  Tri- 
bunal that  the  Decree  of  Charles  H.  of  the  year  1684 
"  stated  that  the  Cordillera  Nevada  was  to  divide  the  King- 
dom of  Chile  from  the  Provinces  of  Rio  de  la  Plata  and 
Tucumanl'  but  an  examination  of  the  document  itself  plainly 
shows  that  the  italicised  phrase  does  not  proceed  from  the 
Monarch,  but  from  the  Memorial  of  Father  Altamirano 
which  is  inserted  in  the  extract  of  his  application  reproduced 
in  the  Order.  The  expression  "  Cordillera  Nevada^  which 
divides  thai  Kingdom  from  these  provinces  and  that  of  Tucu- 
many'  which  the  Argentine  Representative  reproduces  in  a 
misleading  form,  which  alters  its  sense,  is  a  mere  incidental 
phrase  referring — not  to  the  dispositionary  part  of  the  Order, 
but — to  the  rdsumd  of  Father  Altamirano's  Memorial  con- 
tained in  it. 

It  is  wholly  unjustifiable  to  attribute  the  value  of  a  legal 
instrument  upon  boundaries,  to  an  expression  hidden  away  in 
the  extract  from  a  Memorial,  especially  when  a  precise  and 
categorical  authority  exists  such  as  that  of  Law  XIL  chapter 
15,  Book  IL  of  the  Recopilacion  de  Leyes  d£  las  Indias,  which 
was  sanctioned  by  King  Charles  IL,  himself,  and  was  a  con- 
cise repetition  of  a  long  series  of  dispositions  from  the  Crown 
concerning  the  extent  of  the  district  of  the  Kingdom  of 
Chile. 

The  Argentine  Representative  has  also  called  attention  to 
another  paragraph  contained  in  the  same  Order,  which  he 
has  but  partially  quoted.     The  King  says  : 
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''It  is  my  will  .  .  .  that  the  settlements  of  subdued  Indians  which 
may  be  founded  should  be  made  in  the  more  central  part  and  in  the 
interior  of  the  said  regions,  avoiding  the  foundation  of  settlements  on 
the  coast  save  at  a  distance  inland  of  at  least  thirty  leagues,  for  it  is 
advisable  that  the  said  coast  should  remain  uninhabited,  so  that  foreign 
enemies  may  never  find  shelter  therein,  since  it  is  not  possible  to  fortify 
it  with  Royal  armaments." 


According  to  the  Argentine  Representative  these  words 
contain   an    instruction   given   to  the   Governor  of    Buenos 
Aires  ''to  settle  towns   in  Patagonia   in  the   parts   furthest 
inland  and  in  the  lands  in  the  interior."     But  on  examining 
the  Order  attentively,  we  see  that  the  territory,  the  evangeli- 
zation of  whose  natives  was  attempted,  was  that  stretching  in 
the  neighbourhood  of  the  Atlantic  immediately  to  the  south 
of  Rio  de  la  Plata,  whence  the  soldiers  serving  as  an  escort 
to  the  missionaries  ''  could  easily  return  to  Buenos  Aires''     It 
had  thus  been  proposed   by  Father  Altamirano,  and   it    is 
solely  to  this  proposal  that  reference   is  made  in  the  per- 
mission of  the  Sovereign,  whose  desire  was  to  make  settle- 
ments of  Indians  **at  least  thirty  leagues  distant  from  the 
coast."  simply  because  of  the  fear  that  such  settlements,  if 
made  on   the  coast,  might  be  exposed  to  attack  by  foreign 
pirates.     But,  be  that  as  it  may,  no  value  can  attach  to  the 
disposition  referred  to  in  the  Order  of  1684,  as  a  proof  that 
the  jurisdiction   of  Chile  never  extended  up  to  the  eastern 
side  of  the  Cordillera  de  los  Andes.     On  the  contrary,  there 
exists  a  large  number  not  only  of  official  documents,  but  also 
of  records  of  historical  events  before  and  after  the  year  1684, 
proving  irrefragably  that  the   Colonial  Government  of  Chile 
exercised  its  jurisdiction   over  territories  to  the  east  of  the 
Southern  Andes  and  within  the  boundaries  officially  assigned 
to  it  from  the  earliest  period  of  the  Conquest. 
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Tbaooverw         Without  again  recurring  to  the  journeys  already 

aors  of  Chile 

ex«raiMd    mentioned,  made  to  the  other  side  of  the  Andes  by 

SB  effeetive 

jvriikuotiiiii  direction  of  the  first  Governors  of  Chile,  we  must 

to  tbe  east 

of  tbe      recall  the  several  expeditions  which  were  sent  by 

Cordlllenui.  ^  ^ 

the  President-Governors  of  Chile  to  relieve  the 
stranded  companions  of  Sarmiento  de  Gamboa,  or  the  Spanish 
survivors  of  wrecks  who  were  believed  to  have  established 
themselves  in  some  place  east  of  the  Southern  Cordilleras  ;  to 
the  expeditions  in  search  of  the  fabulous  city  of  the  "  C6sares  "  ; 
and  to  the  voyages  of  the  missionaries  made  by  order  of  the 
same  authority.  Prominent  among  these  are  the  enterprise  of 
Captain  Diego  Flores  de  Leon  in  1621 ;  the  expedition  sent  in 
16 19  by  the  Governor  of  Chile,  Don  Lope  UUoa  i  Lemos, 
for  the  discovery  of  the  **  C^sares " ;  that  made  with  the 
same  object  in  1640  by  the  Governor  of  Chilo6,  Dionisio  de 
Rueda  ;  the  voyage  of  Father  Rosales  in  1650  to  pacify  the 
Puelche  Indians  by  direction  of  the  President-Governor  Don 
Antonio  Acuna  i  Cabrera  ;  the  appointment  of  Captain  Luis 
de  las  Cuevas  as  a  Lieutenant-General  of  the  seas  and  land 
in  the  transandean  regions  by  the  same  Governor  in  165 1  ; 
the  expedition  sent  to  discover  the  "  C^sares "  in  the  time 
of  President  Meneses,  by  the  Governor  of  Chilo6,  Don 
Cosme  Cisternas  Carrillo  ;  and  the  explorations  conducted 
throughout  Patagonia  by  Father  Nicolas  Mascardi,  under  .  ^^ 
the  direction  and  with  the  help  of  the  President-Governor,  ^^'  ^" 
Don  Juan  Henriquez. 
FMber  Father  Mascardi,  starting  from  Chiloe  in  1670, 

Ifaeeerdl'e 

mutton,  crossed  to  Nahuelhuapi,  where  he  preached  the 
Gospel  to  the  Indians,  and  erected  a  house  for  the  mission  on 
the  north  shore  of  that  lake. 

"  If  the  Father,"  says  the  historian  Resales,  **  aloDe  and  without  the 
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cost  or  disturbance  of  war,  should  discover  them  (Le.  the  Clares), 
preaching  the  Gospel  of  Peace  to  so  many  barbarous  nations,  it  will  be 
of  great  glory  to  God,  and  redound  to  the  honour  of  the  Governor^  in 
whose  time  and  by  whose  order  and  assistance  this  discovery  would  be  made 
and  so  many  souls  converted  to  their  Creator^  for  the  Father  is  always 
spreading  the  net  on  all  sides  in  order  to  gain  souls  for  his  Creator  and 
vassals  for  his  King.''^ 

Father  Mascardi  crossed  to  the  Patagonian  plains  on 
several  expeditions,  once  reaching  the  coast  of  the  Atlantic 
at  one  of  its  southern  ports.  In  1673,  during  his  fourth 
expedition,  he  was  assassinated  by  the  Indians  in  a  region 
situated  on  the  47"*  lat.  When  the  Governor  of  Chile  re- 
ceived the  news  he  sent  out  troops,  who  returned  with  some 
of  the  Indians  as  prisoners.  Having  received  their  evidence, 
a  second  expedition  set  forth,  and,  securing  the  body  of  the 
missionary,  carried  it  across  the  Cordilleras  to  Concepcion, 
where  it  was  buried. 

The  Jesuits  again  requested  the  Governor  of 

^^^    Chile  and  the  Viceroy  of  Peru  for  aid  in  re-estab- 

'"■^•■'     lishing  formally  the  mission  initiated  by  Mascardi. 

Father    Jose   Lopez  de  Ziiftiga  went  over  to  Nahuelhuapi, 

visited   the  entire  region  on  the  other  side  of  the  mountain 

and  made  a  detailed  report  concerning  it.     All  the  papers  were 

sent  to  the  Viceroy,  the  Duke  de  la  Palata,  who  submitted 

it  to  his  Council.     The  **  Fiscal,"   in  view  of  the  letters  of 

Father  Mascardi  and   Father  Lope*  de  Ziiniga,  which  spoke 

of    **  all  the    southern    extremity  down   to    the    Straits    and 

Northern  Seal'  said  that  the    evangelization  of  this  region 

deserved  encouragement,  but  t/iat  the  country  being  included 

within   the  jurisdiction  of  the   Governor  and  of  the  Royal 

Audience  of  Chile,  all  the  antecedent  circumstances  and  the 

*  Resales,  Conquista  Espiritual  del  Reyno  de  Chile.     (Amundtegui,  Cuestion 
de  LimiteSy  vol.  iii.  p.  99.) 
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documents  of  the  Council  of  Peru  should  be  communicated 
to  those  authorities.  Accordingly  the  Viceroy,  the  Duke  de  la 
Palata,  made  a  grant  of  4,000  pesos,  and  in  1684  transmitted 
the  history  of  the  case  accompanied  by  a  communication  to 
the  Governor  of  Chile,  Don  ]os6  de  Garro. 

The  King  himself,  in  a  Royal  Order  of  July  2,  1684, 
entrusted  this  same  matter  to  the  Governor  of  Chile  as 
appertaining  to  him.^ 

There  exists  a  large  number  of  documents  to  prove  that, 
even  after  1684,  the  date  of  the  Royal  Order  of  Charles  I L 
quoted  by  the  Argentine  Representative,  the  King  and  the 
authorities  of  Chile  included  within  the  jurisdiction  of  this 
Kingdom  the  missions  among  the  Indians  of  Patagonia  east 
of  the  Andes. 

^^^j^  ^  In  fulfilment  of  the  Royal  Orders  addressed  in 
^Jj^^  1683  and  1684  to  Don  Jos6  de  Garro,  on  July  3, 
and  otiwrfc  J  ^^^^  the  **  Junta  de  Misiones"  of  Santiago,  pre- 
sided over  by  the  Governor,  ordered  the  foundation  anew 
of  the  mission  of  Nahuelhuapi,  with  directions  to  evangelize 
the  Patagonian  Indians  east  of  the  Andes  as  far  as  the 
Straits.  In  execution  of  this  Order  Fathers  Laguna,  Guil- 
lelmo  and  afterwards  Father  Elguea,  went  to  Nahuelhuapi, 
established  the  mission,  and  continued  the  work  of  Mascardi. 

The  By  Royal  Order   dated  Madrid,  February   23, 


•f  cbue    17 13,  the  Monarch  confirmed  what  had  been  done 

pays  for  tbe 

ndMdoiM.  by  the  "Junta"  of  Santiago,  i.e.  the  establishment 
of  the  mission  among  the  Puelche  and  Poyas  Indians  in  the 
Patagonian  plains,  and  the  granting  of  an  escort  to  the 
missionaries.^     By  Royal  Order  of  July  6,    1 716,  he  deter- 

*  Authenticated  copies  of  the  corresponding  documents  of  the  Archivo  de 
Indias  are  kept  in  the  Chilean  Legation  in  London. 
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mined  the  method  by  which  the  allowance  to  the  missionaries 
should  be  paid,  always  deducting  it  from  the  Royal  Treasury 
of  Chile.  He  also  granted  to  the  same  mission  a  sum  of 
money  to  be  used  in  opening  and  maintaining  a  road  across 
the  Cordilleras,  called  the  **  Road  of  Buriloche,'*  by  which 
traffic  might  pass  from  the  west  to  the  eastern  side  of  the 
Andes.  At  the  same  time  a  number  of  peaceful  Indians 
of  Calbuco  were  ordered  to  join  in  these  works,  and  the 
Governor  of  Chile  carried  out  all  these  arrangements,  com- 
missioning for  that  purpose  Captain  Tellez  Barriento,  whose 
services  he  rewarded  by  grants  of  land  in  Chilod  In  1722, 
five  years  after  the  mission  of  Nahuelhuapi  had  been  destroyed 
by  Indians  from  the  other  side  of  the  Cordilleras,  the  King 
still  ordered  that  the  allowance  due  to  the  missionaries  should 
be  paid  from  the  Treasury  of  Chile. 

In  1 719  the  Governor  of  Chile,  Don  Gabriel  Cano  de 
Aponte,  informed  the  King  of  the  destruction  of  the  mission 
by  the  Indians,  adding  that  he  had  not  crossed  the  Cor- 
dilleras to  punish  the  rebels  because  proper  equipment  for 
his  army  was  lacking ;  and  the  King  answered  that  he 
was  duly  informed  of  the  cause  preventing  him  from 
going  to  the  east  of  the  Andes  for  the  heads  of  the 
culprits. 

These,  and  many  other  supplementary  proofs  too 
numerous  to  be  mentioned  here,  place  it  beyond  doubt  that 
the  mission  of  Nahuelhuapi,  situated  in  a  region  which  the 
King  in  his  Orders  calls  **  Province  of  our  Kingdom  of  App.  Doc. 
Chikl'  was  a  mission  of  Chilean  foundation,  maintained  by 
the  Treasury  of  Chile,  escorted  by  soldiers  of  the  army 
of  Chile,  and  served  by  a  troop  of  Indians  from  the  Chilean 
town,  Calbuco ;  this  mission  being  indeed  the  starting  point 
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for  the  evangelization  of  all  the  southern  extremity  of  the 
Continent.^ 

The  undertakings  to  establish  missions  among  the  Indians 
and  to  reduce  them  to  settlements,  as  carried  out  in  the  first 
half  of  the  eighteenth  century,  offer  several  proofs  that  the 
native  tribes  of  the  Pampas  and  Patagonian  plateaus  to  the 
east  of  the  Cordilleras  were  considered  as  belonging  officially 
to  the  Kingdom  of  Chile. 

It  will    be  sufficient  to  cite   here  the  following 


^'jJJJ^OT  ^^^^^  '    ^he  French  priest,  JuHen  Mac6,  proposed  to 

"""^^     carry  out  a  mission  from  Cape  Horn  to  the  interior 

of  Tierra  del  Fuego,  of  the  Straits  of  Magellan,  and  of  the 

continent  up  to  the  latitude  of  the  City  of  Concepcion  by  the 
eastern  side  of  the  Andes.  In  the  Council  of  the  Indies  this 
point  was  extensively  treated,  and  in  the  official  records  the 
region  alluded  to  is  called  "  /ands  of  the  Kingdom  of  Chile  to 
one  and  the  other  sides  of  the  Cordilleras  from  Coquimbo^  the 
beginning  of  the  populated  part  of  Chile,  down  to  Cape  Horn, 
t/ie  furthest  point  discovered  in  those  provinces!^  This  parti- 
cular mission  was  not  authorized,  however,  as  the  Jesuits 
claimed  that  it  had  been  entrusted  to  them.  This  occurred 
in  1 718. 

Father  Laguna,  when  speaking  of  the  territory  of  the  Mission  of  Nahuel- 
huapi,  says  in  a  letter:  ''  I  intend  to  go  overall  the  country  in  order  to  explore  it 
more  carejuUy  and  establish  missions  in  the  places  I  may  think  suitable;  this 
country  extends  to  the  Straits  called  of  Magellan,  and  it  has  on  that  side  more  than 
one  hundred  leagues,  and  on  the  side  of  the  North  Sea  it  has  much  moreP  The 
same  missionary  says  in  the  Relacion,  where  this  letter  is  to  be  found  :  "  That  he 
could  do  nothing  without  the  consent  of  the  Governor  of  Chile,"  "that  he  would 
go  to  Valdivia  to  request  the  protection  of  the  Governor  in  favour  of  the  neo- 
phytes." It  is  convenient  to  take  note  of  this  last  communication  from  Father 
Laguna,  because  it  proves  that  not  only  was  the  mission  of  Nahuelhuapi  in  the 
territory  of  the  Kingdom  of  Chile,  but  also  that  it  was  not  subjected  to  the  juris- 
diction of  the  Province  of  Cuyo,  the  Governor  of  Valdivia  being  the  nearest 
authority  empowered  to  intervene  in  matters  concerning  it.  The  Relacion  is 
published  in  Amundtegui,  Question  de  Limites,  vol.  iii.  pp.  420-425. 
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iBduwa  of        During  those  same  years  the  Governor  of  Chile, 
juriadietioiiQano   de   Aponte,   commissioned   the    Maestre    de 

of  Cblle  ^ 

^«^^  Campo  Don  Jer6nimo  Pietas  to  draw  up  a  detailed 
reports,  j^q^q^  ^pon  the  Indians  under  the  jurisdiction  of 
the  Kingdom.  The  Maestre  de  Campo  presented  it,  dated 
in  Concepcion  on  December  19,  1719,  including  therein 
the  Araucanos,  Pehuenches,  Puelches,  Poyas,  Guillipoyas, 
Chonos  and  Caucahues.  The  first  he  located  between 
the  River  Bio- Bio  and  Reloncavf  Bay ;  the  second  in  the 
valleys  of  the  Cordilleras  from  the  "Volcan  de  la  Laja" 
down  to  Nahuelhuapi ;  the  third  to  the  east  of  the  Andes 
opposite  the  Province  of  Chilo6  and  as  far  as  the  Pampas, 
making  them  adjoin  the  region  of  the  "  C^sares  " ;  the  fourth 
from  the  centre  of  the  Pampas  as  far  as  the  Northern  Sea  or 
Atlantic;  the  fifth  from  the  limits  of  the  Poyas  and  Guilli- 
poyas throughout  the  entire  angle  formed  by  the  Atlantic 
and  the  Straits  of  Magellan ;  and  finally  he  locates  the 
Chonos  on  the  western  side  of  the  Cordilleras  on  the  coast 
of  the  sea  as  far  as  the  Straits. 

This  report  was  examined  and  approved  by  the  "Junta  de 
Poblaciones"  and  by  another  special  "Junta,"  formed  by  the 
Governor,  of  persons  acquainted  with  the  Indiarts,  and  on 
being  sent  to  the  King  was  approved  by  him  in  the  Council 
of  the  Indies  in    1723.      This  document,  which   is  of  great  App.  Doc. 

No.  II. 

importance,   assigns   to    the  Kingdom    of  Chile   the   whole 
extremity  of   the  continent  and  its  inhabitants  duly  classi- 
fied. 
Fatber  After  the  government  of  Cano  de  Aponte  and 

VUlareal's 

Boport.  during  the  administration  of  Don  ]os6  de  Manso, 
effect  was  given  to  one  of  his  predecessor  s  projects  for  the 
distribution  into  settlements  of  the  Spaniards  and  Indians  of 
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the  Kingdom.  Before  the  execution  of  this  measure  several 
persons  acquainted  with  the  Kingdom  presented  extensive 
reports  upon  the  subject  to  the  Council  of  the  Indies ;  among 
them  is  the  Memorial  of  the  Jesuit  Father  Joaquin  de 
Villareal.  Villareal,  when  writing  his  first  work,  paid  especial 
attention  to  "Chile  proper,"  and  describes  it  as  being 
bound  on  the  east  by  the  Andes  and  on  the  west  by  the 
sea.  Therefore  be  could  not  have  borne  in  mind,  when 
thus  delimitating  Chile,  what  was  then  the  Kingdom  or 
Gobemacion  de  Chile,  since  in  those  days  the  Province  of 
Cuyo  to  the  east  of  the  Andes  indisputably  belonged  to  this 
Gobemacion. 

The  Argentine  Representative,  profiting,  as  is  his  wont 
in  similar  cases,  by  the  two-fold  application  of  the  name 
of  "  Chile,"  has  produced  (on  page  20  of  the  Argentine 
Statement)  paragraphs  of  Villareal's  report  with  the  object 
of  constructing  upon  them  an  argument  in  favour  of  his 
"traditional  boundary"  on  the  crest  of  the  **  Cordillera  de 
Ids  Andes."  But  in  order  to  dispel  all  doubt  as  to  the  value 
of  this  quotation,  it  must  be  remembered  that  Father  Villareal 
shortly  afterwards  presented  another  Memorial,  which  is 
entirely  devoted  to  a  study  of  the  means  for  assembling  the 
Chilean  Indians  into  settlements.  In  this  second  project  the 
author  deals  with  the  submission  and  conversion  of  the 
Patagones  and  of  the  Indians  in  the  region  of  the  Straits, 
of  the  expedition  to  the  city  of  the  "  C^sares,"  and  of  the 
exploration  of  the  entire  Atlantic  coast  up  to  the  point  where 
it  reached  the  jurisdictional  boundary  of  Buenos  Aires.  This 
last  project  was  precisely  that  accepted  and  ratified  by  the 
Council  of  the  Indies,  with  a  view  of  serving  as  an  instruction 
to  be  followed  by  the  authorities,  when  settling   towns   of 
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Indians.  From  this  document  it  is  clear  that  although 
Father  Villareal  says  in  his  first  Memorial  that  Chile  ex- 
tends from  the  sea  to  the  Cordilleras,  referring  only  to  the 
part  se^^^^d  by  Spaniards,  he  was  nevertheless  well  aware  that 
Nahuelhuapi,  as  well  as  the  Puelches,  Poyas  and  other  tribes 
east  of  the  Andes,  belonged  to  the  jurisdiction  of  the  Kingdom 
of  Chile,  in  the  name  of  which  he  presented  his  second 
Memorial.^ 

soope  of  tbe  The  second  of  the  official  documents,  previous 
to  the  ctovor- to  the  year  1776,  to  which  the  Argentine  Repre- 

nom  of  Kto 

deiapuita   sentative  alludes  with  the  object  of  proving  that 

to  snpervlse 

tbe  eastern   Chile  had  no  jurisdiction  east  of  the  Cordilleras, 

ooast  of 

Patagonia,  contains  certain  instructions  sent,  on  December  29, 
1766,  to  the  Governor  of  Buenos  Aires,  Don  Francisco 
Bucareli,  by  which,  as  alleged  by  the  Argentine  Representa- 
tive, "  he  was  informed  that  the  whole  southern  region  was 
under  his  supervision/'     (Argentine  Statement,  p.  4.) 

It  is  first  advisable  to  establish  by  means  of  the  actual 
text  of  the  document  itself  (which  we  publish  in  the  Appendix) 
the  true  sense  and  scope  of  the  sentence  quoted  in  the  Argen-      ^°'  '^* 
tine  Statement. 

The  wording  of  the  Order  says  : 

"  In  view  of  the  reiterated  confirmation  of  the  Report  which  Your 
Excellency  must  have  received  on  the  arrival  at  Montevideo  of  the 
frigates  Liebre  and  Esmeralda^  regarding  the  contemplated  settlement 
(already  made)  by  the  English  on  some  island  of  those  seas,  or  in 
the  South  Sea,  and  perhaps  off  its  coast,  and  in  the  absence  of  informa- 
tion regarding  its  precise  position,  it  becomes  daily  more  urgent  to  carry 


App.    Doc. 


'  The  Chilean  Legation  in  London  has  copies  of  the  corresponding  documents 
which  exist  in  the  Archivo  General  de  Indias  and  in  the  Library  of  the  Reaf 
Academia  de  la  Historia  in  Madrid. 
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out  the  discovery  which  has  been  commanded,  and,  consequently,  to 
inform  the  Presidencies  with  this  object  that,  as  regards  that  coast  as  far 
as  the  Straits  of  Magellan  inclusive  and  continuously  down  to  Cape  Horn^ 
it  falls  under  the  supervision  of  Your  Excellency^  associating  yourself  with 
the  Governor  of  Malvinas,  Don  Felipe  Ruiz  Puente.  Your  Excellency 
should  direct  .  .  .  that  the  region  between  that  river  and  the  Straits  oj 
Magellan  be  reconnoitred  from  coast  to  coast  with  the  aid  of  proper  ships^  as 
well  as  that  part  of  the  latter  which  they  may  be  able  to  reconnoitre  ;  and 
that  in  the  rcmaindery  down  to  Cape  Horny  similar  explorations  should  be 
made:' 

Evidently  the  command  of  the  King,  contained  in  the  phrase 
quoted,  absolutely  fails  to  prove  that  the  Sovereign  included 
**  all  the  southern  region "  within  the  jurisdiction  of  the 
Governor  of  Buenos  Aires.  In  fact  it  only  refers  to  a  tem- 
porary commission  entrusted  to  Bucareli  to  make  a  careful 
inspection  of  the  coast  with  suitable  ships,  from  the  mouth 
of  the  Rio  de  la  Plata  down  to  the  Straits,  and  the  adjacent 
islands  down  to  Cape  Horn. 

The  news  received  by  the  Crown  of  Spain  that  a  settle- 
ment had  been  made  by  the  English  in  the  Falkland  Islands, 
which  had  been  given  over  to  the  Spanish  Government  in  the 
very  year  1766,  was  the  incidental  and  temporary  reason 
which  led  to  the  Kings  entrusting  Bucareli  with  a  commis- 
sion ad  hoc,  i.e.  the  inspection  of  the  neighbouring  coasts,  by 
reason  of  the  seat  of  the  Government  of  La  Plata  being  the 
nearest,  and  having  the  required  ships  at  their  command.  It 
is  impossible  to  deduce  from  a  special  and  incidental  commis- 
sion to  inspect  part  of  the  coast,  islands,  and  the  Straits,  a 
title  of  sovereignty  over  all  the  corresponding  country;  more 
particularly  when  all  that  territory  had  already  been  included 
by  the  will  of  the  same  sovereign,  as  expressed  in  documents 
drawn  up  with  special  reference  to  boundaries,  in  another 
of  his  American  colonies.     Neither  in  the  order  of  1776  nor 
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in  other  orders  of  the  same  type  is  there  a  single  word,  taken 
its  natural  sense,  to  indicate  that  the  Monarch  had  the  slight- 
est intention  of  altering  the  territorial  demarcations  as  laid 
down  in  the  manner  we  already  know. 

u*^n^^  Moreover,  there  exist  in  the  archives  of  Chile 

^^^upTgiJlm'several  Royal  Orders  by  which  commissions   identi- 

oovernor  cal  with  those  entrusted  to  the  Viceroys  of  La  Plata 

of  Gllll0«  1  y-*  r      1  r 

were  given  to  the  Governors  of  the  former  country. 
The  Minister  of  Spain,  Count  Aranda,  believing  that  one  of 
the  most  effective  ways  of  discouraging  all  foreign  enterprise 
in  the  region  of  the  Straits  of  Magellan  and  neighbouring 
islands,  was  that  Spain  should  hasten  to  lay  the  foundation  of 
missions  and  a  port  in  the  Magellanic  Lands,  wrote  as  follows 
to  the  Governors  of  Chile  and  Rio  de  la  Plata.  To  the 
Governor  of  CAzle : 

"  The  Council  has  agreed  that  you,  wM  the  co-operation  of  Don 
Francisco  Bucareli^  should  most  strenuously  promote  for  the  present  the 
missions  to  the  Magellanic  Lands  and  Tierra  del  Fuego  "  ; 

and  to  the  Governor  of  Buenos  Aires  : 

"  The  Council  has  agreed  that  you,  with  the  co-operation  of  the  Presi- 
dent of  the  Audience  of  Chile^  to  whom  the  proper  order  has  been  sent, 
should  most  strenuously  promote  the  missions  to  the  Magellanic  Lands 
and  Tierra  del  Fuego." 

Now,  if  such  special  commissions  were  intended  to  fix  the 
respective  jurisdictions  of  Chile  and  Buenos  Aires,  to  which 
of  the  two  countries  did  those  regions  belong  ? 
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THE    CORDILLERA    DE    LOS   ANDES   WAS    NEVER  ^ADOPTED 

AS   THE   GENERAL  BOUNDARY  BETWEEN  THEIR   COLONIES 

BY  THE   SPANISH  SOVEREIGNS,  NOR  CONSIDERED   AS  A 

STRATEGIC   FRONTIER. 

eWM^ofd'     T^^E   Argentine  Representative,   doubtless  in 


'  I  ^ 


attrtirated  default  of  official    documents  and   historical 

ft^Sffc     facts  upon  which  to  base  his  assertions  regarding 

Tii«e*M7?  the   boundary   of   Chile   in    the   Colonial    Period, 

ti^statol   has   thought  it  advisable  to  inform  the  Tribunal, 

iMwedon     in  a  few  general  statements  to  be  found  on   page 

any  dooQ- 

ment.  487  of  his  Statement,  as  to  the  intentions  and 
principles  which — as  he  alleges — ^guided  the  Kings  of 
Spain  in  the  demarcation  of  their  American  colonies.  He 
says  : 

**  In  the  old  colonial  times  the  Kings  of  Spain,  in  apportioning 
political  jurisdictions,  were  careful  in  settling  upon  boundaries  which 
should  serve  as  barriers  to  contentions  among  the  representatives  of  their 
authority.  Epochs  of  conquest  and  military  expeditions  demanded 
bulwarks  difficult  to  scale  and  adequate  to  restrain  the  ambition  of 
explorers  and  soldiers.  America  was  looked  upon  as  an  inexhaustible 
source  of  wealth,  and  those  who  went  forth  to  seek  it  had  to  be  confined 
within  circumscribed  areas,  so  that  in  their  desire  to  attain  their  object 
they  should  not  encroach  upon  contiguous  territories  where  other  expedi- 
tions were  striving  after  the  same  ends.  The  sea,  the  great  rivers,  the 
mountains  were  the  practical  embodiment  of  the  design  of  monarchs  ; 
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they  represented  the  harrier  sought  for  against  attempts  at  territorial 


expansion 


M 


All  these  considerations  may  be  very  ingenious  ;  but,  as 
a  matter  of  fact,  there  is  absolutely  no  foundation  for  them. 
Indeed  the  historical  facts  flatly  contradict  them.  Respect- 
ing the  Spanish  colonies  of  the  southern  part  of  South 
America,  which  are  of  interest  to  us  here,  it  suffices  to  go 
through  the  long  series  of  Royal  Orders  from  1534  onwards, 
granting  powers  for  ''discoveries,  conquests  and  settlements  '* 
and  determining  the  limits  of  those  concessions,  to  be  con- 
vinced that  the  sovereigns,  when  fixing  the  areas  of  the 
several  jurisdictions,  only  took  into  account  imaginary  lines, 
traced  at  a  certain  number  of  leagues  distance,  or  parallels 
of  geographical  latitudes.  They  so  acted  and  maintained 
their  decisions,  though  the  existence  of  natural  barriers,  the 
most  formidable  befng  the  Cordillera  de  los  Andes,  was 
already  known  to  them,  for  the  same  conquering  Captains  de- 
scribed it  in  their  letters  and  referred  in  detail  to  all  the  horrors 
and  dangers  of  the  j6urney  from  one  side  of  it  to  the  other. 

Had  the  Kings  of  Spain  followed  the  principle  ascribed 
to  them  by  the  Argentine  Representative — of  looking  for 
natural  barriers  by  which  to  restrict  the  ambitious  projects  of 
their  Captains  and  discoverers — would  they  not  have  inter- 
fered, either  directly  or  indirectly,  through  their  chief 
representatives  in  South  America,  when  Pedro  de  Valdivia, 
Garcia  Hurtado  de  Mendoza  and  their  successors  in  the 
Government  of  Chile  sent  their  Captains  and  armies  to  the 
eastern  side  of  the  Cordilleras  *'to  discover,  conquer  and 
settle  "  in  the  name  of  their  superiors,  regions  whose  eastern 
boundary  was  considered  by  them  the  *'  Northern  Sea/' 
although,   in   spite  of  this,    they    were   to   a  certain   extent 


CHAP.    IV. 


AND  STRATEGIC  FRONTIER   BETWEEN  COLONIES.  93 

exceeding   the   stretch  of   lOO  leagues  east-west  which  the 
Crown  had  assigned  to  the  district  of  their  Gobernacion  ? 

_  ^  If  ever  there  was  one  among  the  Spanish  con- 

^wSuTttoii  ^'^^^^s  in  South  America  animated  by  the  most 

appr^r^of  ^^^^"^    desire    of    bringing    under    his    authority 

raigif down   v^s^  tracts  of  land,  it  was  Pedro  de  Valdivia,  who, 

strait/of    from  the  first  moment  of  his  expedition  to  Chile, 

andtiie     purposed    extending    his     rule     over    the     entire 

Atlantie. 

southern  extremity  of  the  continent  down  to  the 
Straits  of  Magellan  on  the  south  and  as  far  as  the  Atlantic 
on  the  east.  His  plans  were  known  to  the  Court  of  Spain 
and  to  the  Council  of  the  Indies,  not  only  through  his  letters 
and  reports,  but  also  through  the  special  commissioner 
sent  by  him  to  Spain  for  the  purpose  of  obtaining  his  titles 
and  the  enlargement  of  his  province.  And  what  did  the 
Sovereign  then  do  ?  Did  he  limit  Valdivia^s  expeditions 
to  '*  circumscribed  areas "  as  he  ought  to  have  done,  had 
the  principle  suggested  by  the  Argentine  Representative 
guided  the  policy  of  the  Crown  respecting  the  powers  of 
its  conquerors  in  that  part  of  America  ?  On  the  contrary  : 
Valdivia  was  granted  all  the  extension  of  the  Gobernacion 
requested  by  him ;  permission  was  given  to  his  commissioner 
Alderete  to  conquer  *'the  land  on  the  other  side  of  the 
Straits  of  Magellan,"  i.e.  Tierra  del  Fuego,  explicitly 
revoking  a  previous  disposition  forbidding  new  conquests ; 
and  the  services  of  both  conquerors  were  rewarded,  by 
conferring  on  Valdivia  the  title  of,  "  Adelantado "  and  on 
Alderete  the  Order  of  Santiago  with  the  title  of  Marshal 
of  the  Provinces  of  Chile,  to  "encourage,"  says  the  Royal 
Order  of  29th  September,  1554,  "other  persons  to  serve 
us  with  even  better  will." 
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ThAKiagaof       Whenever    the    King   wished    to   prevent   his 

Spain  never 

aenreiiedfer  conquerors    from    Operating   in    territories   where 


■•*•  they  might  possibly  come  across  expeditions  of 
boondnriee.  other  Captains  who  were  endeavouring  to  accom- 
plish the  same  object,  he  simply  added  to  his  decree  such 
general  phrases  as  "  provided  that  you  do  nothing  to 
interfere  with,  nor  enter  into,  anything  which  may  have 
been  discovered  and  settled  by  another  Governor  and 
Captain " ;  but  he  never  "  sought,"  as  alleged  by  the 
Argentine  Representative,  for  natural  barriers  which  might 
serve  them  as  bulwarks.  The  fundamental  demarcation 
assigning  to  the  Colonial  jurisdictions  so  many  leagues  and 
degrees  of  latitude  was  never  altered  in  order  to  restrain 
the  ambitious  desires  of  the  conquerors. 

The  Argentine  Representative  further  says  : 

*'  Whilst  9outh  America  was  subjected  to  the  Spanish  Crown,  the 
same  political  view  was  put  in  force,  although  in  some  cases  its  appli- 
cation suffered  by  reason  of  geographical  ignorance.  The  conquerors  of 
Chile  crossed  over  the  high  barrier  of  the  Andes,  and  had  jurisdiction 
over  the  Province  of  Cuyo,  but  at  that  period  supreme  authority  over  the 
southern  half  of  South  America  was  exercised  by  the  Viceroy  of  Peru, 
whose  official  seat  was  at  Lima.  His  rule  extended  over  all  the  Spanish 
colonies  mentioned,  and  neither  seas  nor  rivers  nor  mountains  limited  it. 
But  in  the  inland  subdivisions  the  above  indicated  principle  held  good, 
and  in  spite  of  its  being  subject  to  Chile  and  Peru,  the  Province  of  Cuyo 
(Mendoza,  San  Juan  and  San  Luis)  in  its  character  as  province  was 
confined  on  the  west  by  the  upper  crest  of  the  Cordillera." 

Th*  Kings  Evidently   the    Argentine    Representative   has 

iBoonneo-    felt   the   difficulty    of  maintaining    the   imaginary 

tion  wltb 

boandariM  "  principle  "  attributed  to  the  policy  of  the  Spanish 

tbrongh 

••  geograpbi-  Kings  in  delimitating  their  colonies,  and  in  order 

•€al  ignor- 

•»«••"  to  explain  to  the  Tribunal  the  fact  that  an 
absolutely  contradictory  principle  was  applied  in  delimitat- 
ing the  Province  of  Chile,  he  appeals  to  the  **  geographical 
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ignorance"  which  sometimes  prevented  its  application. 
Happily  the  antecedents  of  the  foundation  of  the  Gober- 
nacion  de  Chile,  of  which  we  have  already  given  a  sum- 
mary account,  conclusively  demonstrate  that  there  was 
no  "geographical  ignorance,"  and  that  the  great  bulwark 
of  nature,  the  Cordillera  de  los  Andes,  which  might  have 
been  taken  into  account  when  fixing  the  boundaries  of  the 
jurisdiction  ot  Chile,  was  in  its  course  and  general  lines 
well  known  to  the  authorities  who  took  part  in  this  act. 
The  person  who  traced  the  fundamental  boundaries  of  this 
Gobernacion  in  the  year  1548  was  the  President  and 
Governor  of  Peru,  La  Gasca,  the  authorized  representative 
of  the  King,  with  full  power  to  act  on  behalf  of  the  Sove- 
reign. We  repeat  here  the  very  words  of  an  account  given 
by  this  high  official  to  the  King  and  the  Council  of  Indies, 
of  Pedro  de  Valdivia's  appointment : 

"  Pedro  de  Valdivia  was  sent  as  Governor  and  Captain-General  of  the 
Province  of  Chile,  called  Nuevo  Estremo,  which  is  delimitated  from  north 
to  south  from  Copiapo  .  .  .  along  the  meridian  dawn  to  41°  and  in 
width  from  the  sea  inland^  from  west  to  east  for  100  leagues.  This  Gober- 
nacion was  given  him  by  virtue  of  the  paiver  that  I  hold  from  His 
Majesty y  because  it  was  advisable  to  diminish  the  number  of  people  in 
this  Kingdom,  and  employ  those  who  assisted  in  defeating  Gonzalo 
Pizarro,  and  who  could  not  be  rewarded  on  this  land ;  and  it  was  given 
to  him  (Valdivia)  rather  than  to  any  one  else,  because  of  the  services  which 
he  had  rendered  His  Majesty  on  this  occasion  and  on  account  of  the 
knowledge  which  he  has  of  Chile  and  the  work  he  has  performed  in  the 
discovery  and  conquest  of  the  said  country. ^^ 

La  Gasca  might  well  say  that  it  was  not  an  unknown 
country  which  was  given  to  Valdivia  to  administer,  since 
the  latter  had  worked  for  seven  years  in  the  subjugation  of 
the  part  which  was  then  **  Chile  "  in  the  restricted  sense  of 
the  word,  of  all  of  which  he  had  informed  the  Monarch  by 
letters  and  reports.      Is  it  possible  to  suppose  that  President 
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La  Gasca,  who  resided  in  Peru,  who  knew  the  Cordilleras 
of  those  regions  through  his  own  campaigns,  who  was  very 
well  aware  from  the  reports  of  Almagro's  companions  that 
these  same  Cordilleras  continued  to  the  south  through  the 
territory  of  Chile  and  that  they  presented  passes  of  great 
difficulty,  acted  through  **  geographical  ignorance "  when 
assigning  to  Valdivia  the  Gobernacion  de  Chile  with  a 
width  of  I  GO  leagues  from  west  to  east  instead  of  enclosing 
it — as  he  should  have  done  had  he  followed  the  theory 
ascribed  to  him  a  posteriori  by  the  Argentine  Represent- 
ative— between  the  natural  barriers  of  the  sea  and  the 
Cordilleras  ?  President  La  Gasca  was  not  ignorant  as  to 
the  geography  of  the  countries  under  his  control,  nor  was 
he  hasty  in  assigning  boundaries  to  new  Gobernaciones. 
The  Coleccion  de  documentos  inSditos  para  la  historia  de 
Espaha  (vol.  1.)  contains  a  long  report  from  La  Gasca  to 
the  Council  of  the  Indies  dated  the  28th  of  January,  1549, 
in  which  is  shown  the  extreme  prudence  and  foresight  of 
that  official  in  the  delicate  matter  of  delimitating  territorial 
grants.  We  have  reproduced  in  chapter  i.  a  paragraph  of  this 
document  which  refers  to  the  investigations  of  La  Gasca 
as  to  the  boundaries  between  the  Gobernaciones  given  to 
Pizarro,  Almagro  and  Mendoza,  for  which  purpose  he  con- 
sulted the  most  competent  persons,  who  at  that  time  were 
the  '*  pilots  of  the  sea."  Moreover  the  same  document  gives 
us  further  proof  of  the  great  care  taken  by  La  Gasca  to 
avoid  conflicts  between  the  different  conquerors,  which  might 
arise  from  a  defective  demarcation  of  their  concessions. 
This  may  be  seen,  for  instance,  in  his  dispositions  respect- 
ing the  new  Gobernacion  which  he  created  for  Diego 
Centeno,  in   which  he  was  careful  to  assign  it  outside  the 
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boundaries  of  the  Gobernacion  del  Rio  de  la  Plata.  In  alj 
these  dispositions,  however,  there  never  appears  a  **  natural 
bulwark  "as  indicating  a  boundary.  Instead  of  separating 
the  Gobernaciones  by  mountains  or  great  rivers — although 
these  geographical  features  were  very  well  known  to  him — 
he  was  satisfied  with  assigning  to  them  a  certain  number 
of  degrees  of  latitude  and  so  many  leagues  "along  the 
meridian.'' 

At  the  time  when  the  King  of  Spain  completed  the  delimitation 
of  the  Gobernacion  de  Chile,  including  within  it  all  the  southern 
extremity  of  the  continent,  he  was  perfectly  acquainted  with  the 
general  geographical  conformation  of  those  regions  and  possessed 
data  respecting  their  prominent  features  which  would  have  placed 
him  in  a  position  to  use  them  in  the  demarcation,  had  such  been  the 
intention  of  the  Crown. 

In  1534,  when  the  Sovereign  made  the  four  fundamental  capitu- 
lations to  which  we  have  referred  in  chapter  i.,  there  might  have 
been  a  certain  confusion  in  the  definition  of  the  boundaries  as 
contained  in  those  documents,  because  up  to  that  time  there  was 
no  information  respecting  the  exact  configuration  of  the  littoral 
of  the  Pacific  in  the  latitudes  corresponding  to  the  Gobernacion 
of  Don  Pedro  de  Mendoza.  But  from  this  date  on,  knowledge 
increased  with  greater  rapidity.  Between  1535  and  1536  there 
occurred  the  expeditions  of  Don  Pedro  de  Mendoza  to  the  Rio 
de  la  Plata,  of  Simon  de  Alcazaba  to  Patagonia  or  Kingdom  of 
Leon,  and  that  of  Diego  de  Almagro  to  Chile.  The  first  of  these 
sent  his  Captain,  Ayolas,  up  stream  to  Paraguay  and  to  cross  the 
land  towards  the  South  Sea  on  parallel  25  where  the  Gobernacion 
of  Nuevo  Toledo  ended  and  his  own  began  ;  the  second  sent  Juan 
de  Mori  to  survey  the  interior  of  Patagonia,  which  he  explored 
as  far  as  the  mountainous  region,  rich  in  guanacos  and  huemules, 
which  Mori  called  '*  sheep  of  Peru,"  and  he  sent  his  sailors  in  small 
boats  to  explore  the  interior  of  the  Straits  of  Magellan ;  the  third 
crossed  the  land  of  the  Charcas,  of  the  Juries  and  Diaguitas,  the 
Tucunian,  penetrated  into  "  Chile,"  and  advanced  by  sea  and  land 
to  the  River  Itata. 

CHAP.    IV.  H 


98  THE  CORDILLERA  NOT  CONSIDERED  AS  BOUNDARY 

All  these  expeditions  led  to  descriptions  and  geographical  charts 
which,  beyond  any  doubt,  reached  the  Councillors  of  the  Sovereign. 
The  reports  referring  to  the  expeditions  to  Rio  de  la  Plata  are  to 
be  found  from  that  date  in  the  Archives  of  the  Indies.  Gonzalo 
Fernandez  de  Oviedo,  chronicler  of  the  Indies,  who  maintained 
constant  correspondence  with  the  Council,  received  from  the  sur- 
vivors of  Alcazaba*s  expedition  all  the  details  concerning  that 
disastrous  enterprise  ;  and  the  reports,  of  Alonso  Vehedor,  a  notary, 
and  of  Juan  de  Mori,  treasurer  of  that  squadron,  are  also  to  be 
found  from  that  time  onwards  in  the  archives  of  the  "  Casa  de 
Contratacion."  The  clergyman,  Cristobal  de  Molina,  who  accom- 
panied Almagro  in  his  expedition  to  Chile,  made  the  description 
and  the  map  of  the  territory  which  had  been  visited,  and  which 
he  sent  to  the  Comendador  Mayor  of  Leon,  Francisco  de  las  Cobas, 
Secretary  of  Charles  V. 

In  1540  Father  Francisco  de  Rivera,  by  order  of  the  Bishop  ol 
Placencia  and  of  his  brother  Francisco  de  Camargo,  to  whom  the 
Sovereign  had  granted  the  Gobernacion  of  the  southern  extremity 
of  the  continent  which  became  vacant  on  Alcazaba's  death,  made 
a  fresh  expedition  to  Patagonia  and  the  Straits  of  Magellan.  One 
of  his  ships,  commanded  by  Alonso  de  Camargo,  crossed  the  Straits, 
entered  the  South  Sea,  and  sailed  along  the  littoral  of  the  Pacific 
northwards  to  a  port  of  Peru.  He  took  with  him  a  record  of  the 
degrees  in  which  the  Straits  lay  and  of  what  happened  on  the 
voyage,  a  record  which  was  handed  to  Pedro  Cieza  de  Leon,  as 
this  same  author  relates  in  chapter  v.  of  the  Primera  Parte  de  la 
Crdnica  del  Peru,  Cieza  de  Leon,  a  distinguished  geographer,  the 
author  of  a  notable  geographical  description  of  the  western  part 
of  South  America,  was  in  Seville  in  1553,  publishing  the  first  part 
of  his  Crdnica  del  Peru^  which  deals  with  the  demarcation  of  its 
provinces  and  their  description,  and  in  the  edition  of  1554,  which 
was  dedicated  to  the  Sovereign  himself,  there  is  to  be  found  a  small 
map  of  South  America  made  by  Juan  Bellero,  representing  as 
perfectly  as  was  possible  at  that  time  the  general  outlines  of  the 
continent,  showing  in  its  interior  a  long  chain  of  mountains  which 
corresponds  to  that  of  the  Andes,  the  course  of  the  river  Amazon, 
the  Rio  de  la  Plata,  the  Straits  of  Magellan,  etc.^ 

^  The  edition  of  Cieza  de  Leon's  work  in  which  this  map  is  to  be  found  has 
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Attached  to  the  Casa  de  Contratacion  and  Council  of  the  Indies 
there  was  a  well  organized  service  under  cosmc^raphers,  occasionally 
men  of  eminence,  of  pilots  and  of  draughtsmen,  whose  duty  it  was 
to  use  the  reports,  voyages,  and  sketches  of  navigators  and  explorers, 
in  order  to  rectify  and  complete  the  information  of  the  Council. 
It  will  be  sufficient  to  cite  Juan  de  la  Cosa,  Americo  Vespucio, 
Juan  Dias  de  Solis,  Sebastian  Cabot,  Rui  and  Francisco  Faiero, 
Alonso  and  Jer6nimo  de  Chavez,  Hernando  de  Bias,  Diego  and 
Sancho  Gutierrez  and  Alonso  de  Santa  Cruz,  who  successively  dis- 
charged those  duties  and  made  voyages  of  discovery,  executing  and 
completing  maps  from  the  beginning  of  the  sixteenth  century  to 
the  year  1560. 

It  may,  therefore,  be  affirmed  with  good  reason  that  in  the  year 
1555  the  geographical  charts  of  the  Casa  de  Contratacion  concerning 
South  America  were  complete  in  their  southern  extremity  through 
the  data  furnished  to  the  Royal  cosmographers  by  the  expeditions 
of  Pedro  de  Mendoza,  of  Almagro,  of  Alcazaba  and  Camargo. 
The  presence  of  Pedro  Cieza  de  Leon  at  the  very  place  where  the 
cosmographers  resided  at  the  time  is  another  proof  that  they  were 
perfectly  informed  upon  the  geographical  configuration  of  the 
countries  respecting  the  demarcation  of  which  they  were  consulted 
by  the  Crown. 

When  the  Captains,  who  had  been  commissioned  by  the 
first  Governors  of  Chile,  crossed  the  Cordilleras,  and  laid  on 
the  other  side  of  them  the  foundations  of  the  most  important 
towns  of  the  present  frontier  provinces  of  the  Argentine 
Republic,  they  did  not  penetrate  into  alien  territory.  Their 
campaigns  were  not  the  work  of  independent  adventurers,  but 
were  expeditions  carried  out  by  order  of  their  direct  superiors 


the  following  title :  Part  first  of  the  Chronicle  of  Peru  dealing  with  the  demar- 
cation of  its  provinces^  their  descriptions^  the  foundation  of  the  new  cities^  the  rites 
and  hcdnts  of  the  Indiatis  atul  other  strange  things  worthy  of  being  known.  Made 
by  Pedro  Cieza  de  Leon^  a  resident  of  Seville,  To  which  are  added  a  description 
and  map  of  the  Indies  with  an  alphabetical  table  of  the  principal  matters  therein 
contained.    At  Antwerp  by  Juan  Bellero,  MDLllII. 
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with  the  object  of  making  the  authority  of  the  Governors  of 
Chile  effective  in  the  less  known  and  still  incompletely 
subdued  parts  of  their  Province. 

In  the  paragraph  quoted  by  us  from  pp.  487-488  of  the 
Argentine  Statement,  it  is  maintained  that  the  region 
of  Cuyo,  although  subdued  by  the  conquerors  of  Chile, 
formed  a  separate  Province,  bounded  on  the  west  by  the 
"  high  crest  of  the  Cordillera,"  and  dependent,  like  all  the 
territories  of  the  southern  part  of  the  continent,  on  the 
Viceroy  of  Peru,  whose  authority  "  was  not  limited  by  seas, 
by  rivers  or  mountains."  Without  dwelling  on  the  gross 
exaggeration  of  this  last  phrase,  we  shall  set  against  this 
assertion  of  the  Argentine  Representative  the  text  of  the  law 
dictated  by  the  Sovereign,  which,  besides  fixing  the  boundaries 
of  the  Kingdom  of  Chile,  determined  the  part  to  be  taken 
by  the  Viceroy  of  Peru  in  its  government.  It  is  law  xii. 
title  15,  book  ii.  of  the  "  Recopilacion  de  las  Leyes  de 
Indias,"  which  created  the  Royal  Audience  of  Santiago  in 
1680  and  which  we  have  already  quoted  in  another  part  of 
this  Statement. 

"  It  [the  Audience]  may  have  for  district,"  it  says,  "  all  the  Kingdom 
of  Chile  with  its  cities^  villages^  hamlets  and  lands  included  within  the 
Government  of  the  said  provinces^  ail  that  now  is  pacified  and  settled^  as 
well  as  all  that  jnay  be  subdued^  settled  and  pacified  within  and  outside 
the  Straits  of  Magellan  and  the  land  to  the  interior  as  far  as  the  Province 
of  Cuyo  inclusive.  And  we  hereby  ordain  that  the  said  President- 
Governor  and  Captain- General  shall  govern  and  administer  the  said 
Gobernacion  in  all  and  for  all ;  and  the  said  Audience  and  no  other  Minister 
may  take  cognizance  of  this  matter  unless  it  be  our  Viceroy  ofPeru^  and 
only  in  such  cases  as,  according  to  the  law  of  this  book  and  according  to  our 
Orders,  may  be  permitted,^' 

Law  xxx.,  title  3,  book  iii.  of  the  same  "  Recopilacion ' 
also  stipulates  : 

CHAP.    IV. 


OR  STRATEGIC  FRONTIER  BETWEEN  DOMINIONS.  loi 

*'  That  the  Viceroys  of  Peru  and  Audience  of  Lima  shall  not  hinder 
or  embarrass  the  President-Governor  and  Captain-General  of  Chile  in  the 
government,  war,  and  matters  under  his  charge,  unless  it  be  in  grave 
cases  of  much  importance,  although  he  may  be  subordinate  to  the 
Viceroy  and  Governor  of  the  Audience  of  Lima." 

When  in  1797  the  President- Governor  of  Chile  requested 
the  Monarch  to  declare  that  the  Government  of  the  Kingdom 
was  to  be  independent  of  the  Viceroyalty  of  Peru,  in  order  to 
avoid  the  embarrassment  eventually  caused  by  decrees  in 
which  the  Viceroys  intervened,  especially  in  matters  relating 
to  the  defence  of  the  country,  the  King  issued,  under  date  of 
the  1 5th  of  March,  1 798,  an  Order  declaring  that  the  Captain- 
General  of  Chile  should  be  independent  of  the  Viceroyalty, 
"  as  should  always  have  been  understood."  ^ 

Now  if  the  Viceroys  of  Peru  were  authorized  to  intervene 
in  the  affairs  of  the  Government  of  Chile  in  certain  grave 
and  important  cases,  this  in  no  way  means  that  the  portion  of 
the  territory  of  Chile  over  which  such  act  of  jurisdiction  was 
exercised  remained  outside  the  boundaries  of  the  Kingdom. 
The  Province  of  Cuyo  until  1776,  and  the  Patagonian  lands  to 
the  east  of  the  Cordilleras  until  i8io,  always  formed  integral 
parts  of  the  Gobernacion  de  Chile  submitted  to  the  authority 
of  the  President- Governors  who  resided  in  Santiago;  and  it 
is  a  parody  of  history  to  affirm  that  they  were  separate  colonies 
equivalent  to  the  other  subdivisions  of  the  Viceroyalty  of 
Peru.  The  same  Royal  Order  of  1776  which  added  Cuyo — 
i.e.  the  territories  of  Mendoza  and  San  Juan  del  Pico— to  the 
Viceroyalty  of  Buenos  Aires,  does  not  state  that  they  were  a 

* 

province  of  Peru,  but  that  they  were  **  under  the  dependency 
of  the  Gobernacion  de  Chile." 

^  AmundteguH  Tltulos  de  la  Repiiblica  de  ChiU^  etc.     Santiago,  1855,  pp.  66 
and  67. 
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In  different  parts  of  his  Statement  the  Argentine 
Representative  persistently  scatters  phrases  reiterating  that 
the  jurisdiction  of  Chile  never  extended  to  the  east  of  the 
snowy  crest  of  the  Andes,  and,  speaking  of  the  Province  of 
Cuyo,  says  that  its  incorporation  into  the  Kingdom  of  Chile 
was  but  "  temporary,"  "  exceptional,"  and  caused  by 
"geographical  ignorance."  (pp.  3  and  4;  pp.  487  and  532  ; 
p.  1063.)  On  the  other  hand,  he  affirms  (p.  532)  that 
"  it  has  already  been  thoroughly  proved  that  the  traditional 
limit  between  the  Argentine  Republic  and  Chile  is  the 
summit  of  the  Cordillera  along  the  watershed  of  its   main 

* 

chain." 

This  **  thorough"  proof,  the  merits  of  which  are  claimed 
by  the  Argentine  Representative,  consists  essentially  in  a 
series  of  quotations  from  historians,  who,  when  referring  to 
the  region  of  Chile,  describe  it  as  a  long  and  narrow  strip  of 
land  enclosed  between  the  sea  and  the  Cordilleras ;  but  a 
cursory  examination  of  the  expressions  of  those  authors 
shows  that  most  of  them,  and  certainly  the  most  trustworthy 
and  reputable,  make  a  clear  distinction  between  the  stretch 
populated  principally  by  the  Spaniards,  and  the  Gobemacion 
de  Chile,  of  which  it  formed  only  a  small  portion.  None  of 
these  quotations  has  the  slightest  value  as  evidence,  since  the 
admitted  rule  of  Spanish -American  International  Law,  when 
fixing  the  boundaries  of  the  new  Republics  as  heirs  to  the 
colonies  of  the  metropolis,  says  that  these  boundaries  must  be 
established,  taking  into  consideration  not  the  territorial  extent 
to  which  this  or  that  name  was  applied,  but  the  areas  which 
were  comprised  within  this  or  that  jurisdiction.  What  was 
taken  into  account  when  fixing  the  principle  of  the  "uti 
possidetis"    for    the    formation    of    the    Spanish- American 
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Republics  was  the  possessions  pertaining  to  the  Viceroy- 
allies,  Presidencies  or  Captaincies-General  in  1810,  and  which 
were  acknowledged  by  law  and  competent  authorities. 
Consequently  it  is  necessary  to  base  on  these  the  traditional 
boundaries  of  the  Republic,  and  not  on  the  scope  which  was 
given  to  certain  geographical  names. 

'J^J^^jJJJ^  The  jurisdiction  exercised  by  the  Governors  of 
^UJJJJ^J^  Chile  in  Cuyo  was  neither  **  exceptional "  nor 
®'^^^o  "  temporary,"  for  this  country  formed  an  integral 
part  of  Chile  from  the  time  of  the  foundation  of 
the  Gobernacion  de  Chile,  in  the  middle  of  the  sixteenth 
century  till  its  incorporation  in  the  Viceroyalty  of  Buenos 
Aires  in  1776,  i.e.  during  nearly  two  and  a  half  centuries. 

Being  situated  within  the  zone  of  100  leagues  in  breadth 
from  east  to  west,  assigned  by  the  Sovereign  to  the  Gober- 
nacion de  Chile,  Cuyo  belonged  to  its  jurisdiction,  not  as  an 
"  exception,"  but  by  virtue  of  the  same  law  and  of  the  same 
Royal  disposition  by  which  Santiago,  Concepcion,  Valdivia, 
or  any  other  province  of  this  vast  Kingdom  belonged  to  it. 
The  Cordillera  de  los  Andes,  interposed  between  Cuyo  and 
the  region  of  "  Chile  proper  "  did  not  prevent  the  formation  in 
Mendoza  and  San  Juan  of  centres  of  Chilean  population, 
precisely  as  in  any  other  part  of  the  Gobernacion. 
The  cordUp  The  assertion  of  the  Argentine  Representative 
AndMWM  that  the  most  elevated  crest  of  the  Cordillera  was 
boundary  ©f  always  Considered  as  the  eastern  boundary  of  Chile 

Cbila,  and 

wM  tf-  is  so  unfounded  that  in  official  documents  and  in 
•Jjjj*      writings  of  authors  of  the  highest  repute  among  the 

dechsto.  Argentines  themselves,  when  assigning  the  western 
boundary  of  the  Gobernacion  of  the  Viceroyalty  of  La 
Plata,  the  Cordillera  de  los  Andes  is  often  spoken  of  as  the 
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"  Cordillera   de   Chile  "   (which   is   equivalent   to   saying    a 
mountain  situated  in  Chile  or  belonging   to  Chile),  and  at 
other  times  as  the  '*  eastern  slope  of  the  Cordillera^''  or  of 
^^  the  most  eastern  slopes  of  the  Cordillera  de  los  Andes.'' 
ord  Among  other  proofs,  we  beg  to  quote  the  Royal 

of  lees.  Order  of  the  loth  of  February,  1663,  wherein  the 
King  asks  the  President  of  the  Audience  of  Charcas  to  send 
assistance  to  the  Governor  of  Chile  :  "  It  may  be  possible," 
he  says,  "  for  him  to  reach  Buenos  Aires  at  a  time  when 
the  Cordillera  de  Chile  is  closed  without  his  being  able  to 
cross  to  that  country."  The  Royal  Order  of  May  15,  1669, 
says  : 

**  My  Governor  and  Captain-General  of  the  provinces  of  Rio  de  la 
Plata  ...  in  letters  which  he  has  written  to  me  from  the  port  ot 
Buenos  Aires  .  .  .  mentions  .  .  .  that  the  extremity  of  that 
jurisdiction  (Rio  de  la  Plata)  on  its  southern  part,  and  at  the  extremities 
of  the  Cordillera  de  Chile  and  province  of  Tucuman,  had  always  been 
inhabited  by  numerous  Indians  from  the  mountains  and  Pampas." 

^         ,         In  the  Memorial  which  Don  Jos6  de  Herrera 

sotomayor   j  Sotomayor,  the  substitute  of  Don  Jos6  de  Garro 

in  the  Government  of  Rio  de  la  Plata,  addressed  to  the  King 

on  January  23,  1683.  respecting  a  projected  mission  among 

the  Indians,  the  following  may  be  read  : 

"  The  object  of  this  proposition,  Sire,  is  none  other  than  to  attempt 
the  conversion  of  the  innumerable  Indians  .  .  .  besides  tribes 
and  nations  settled  inland  .  .  .  inhabiting  the  banks  of  the  rivers 
and  shores  of  the  lakes  which  have  their  origin  on  the  great  Cordillera 
de  Chile'' 

And  a  little  later  he  says  : 

"  It  is  also  extremely  advisable  in  order  to  discover  and  exploit  the 
great  riches  of  gold  and  silver  which,  by  common  report,  exist  in  many 
parts  and  ranges  of  the  said  Cordillera  de  Chile^  of  which  some  stones 
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yielding  a  rich  percentage  have  been  seen  in  the  arms  used  by  Indians 
inhabiting  those  regions."  ^ 

Father  Lozano,  in  his  geographical  description  of 
the  province  of  Tucuman,  says  : 

'*  The  lofty  hills  encircling  this  valley  (Calchaqui  Valley)  are  the  most 
nigged  in  character  to  be  found  in  these  provinces ;  their  extent  from 
north  to  south  is  thirty  leagues ;  on  the  western  side  the  lofty  Cordilleras 
which  form  the  termination  of  that  of  Chile  act  as  a  wall,  and  form 
the  commencement  of  the  province  of  Peru ;  and  on  the  east  others 
no  less  high,  and  perhaps  with  even  worse  roads  than  those  of  Chile, 
according  to  the  testimony  of  people  who  have  travelled  over  both." 

And  later : 

'*  .  .  .  The  famous  hill  of  Aconquija  is  found  in  a  range  running 
from  north  to  south  from  the  valley  of  Calchaqui,  and  within  view  of 
which  the  city  of  San  Miguel  lies  placed  on  a  flat  land.  .  .  .  Starting 
from  this  point  westwards  are  found  the  valleys  of  Andalgala,  Abaucan, 
and  Maliin,  which  march  with  the  famous  Cordillera  de  Chile,  and  with 
these  are  connected  all  the  high  ranges  forming  the  said  fertile  valleys. 
Continuing  over  ridges,  at  the  back  of  the  Cordillera  de  Chile  .  .  . 
is  the  lofty  and  renowned  mount  of  Famatina,"  etc.* 

The  Jesuit  Father  Thomas  Falkner,  whose  book 
^*  on  Patagonia,  published  in  1774,  is  justly  renowned 
because  of  its  personal  observations  prolonged  through  many 
years  and  based  on  careful  researches,  considers  the  River 
SaladillOy  running  on  the  35^''  lat.,  as  the  southern  boundary 
line  of  the  Spanish  Gobernacion  de  Buenos  Aires?  and,  when 
speaking  of  the  Cordilleras,  says  that  the  whole  of  them  is 
found  in  Chile,  When  describing  the  tribe  of  Moluches 
Indians,  he  says  :* 

**  They  are  scattered  over  the  country  both  on  the  east  and  west  sides 


'  Angelis,  Memoria  Histdrica,  1852,  pp.  iv.  and  v. ;  Amundtegui,  Cuestion  deLimites, 

vol.  iii.  pp.  50  and  183. 
•  Historia  de  la  Conquista  del  Paraguay,  Rio  de  la  Plata  y  Tucuman  (Biblioteca 

del  Rio  de  la  Plata),  vol.  i.  pp.  1 76  et  seq. 
•  A  Description  of  Patagonia  and  the  adjoining  parts  of  South  America, 

Hereford,  1774,  p.  52.  *  L.c.  p.  96. 
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of  the  Cordillera  de  Chile^  from  the  confines  of  Peru  to  the  Straits  of 
Magellan^  and  may  be  divided  into  different  nations  of  the  Picunches, 
Pehuenches,  and  Huiliches." 

Elsewhere,    when    speaking    of    the    mountains   of   the 
southern  part  of  the  continent,  he  says  '} 

''  The  Casuhati  (the  Ventana  ridge  of  the  modem  maps  in  lat.  38^, 
long.  W.  62^)  is  the  beginning  of  a  great  chain  of  mountains  which  forms 
a  kind  of  triangle,  whereof  it  makes  one  angle  ;  and  from  hence  one  side 
of  the  triangle  extends  to  the  Cordillera  de  Chile  and  another  terminates 
in  the  Straits  of  Magellan." 

Don    Jos6   de   Espinoza,  one  of  the  officers  of 
Malaspina's  expedition  and  one  of  the  authors  of 
the  Carta  Esf^rtca,  mentioned  elsewhere,  says  :  * 

**  On  the  west  this  Viceroy  ally  (Buenos  Aires),  therefore,  is  boundea 
by  the  ecutern  slopes  of  the  great  Cordillera  de  hs  Andes  on  the  part  where 
they  stretch  from  35®  up  to  20°  (lat.)." 

The  learned  Don  Felix  de  Azara,  quoted  on 
page  23  of  the  Argentine  Statement  in  favour  of 
the  Argentine  theory,  frequently  uses  the  expression  "  Cor- 
dillera de  Chile''  Thus,  for  instance,  he  says,  when  speaking 
of  the  savage  Indians  : 

"  I  believe  that  all  these  Indian  nations  formerly  inhabited  the  very 
Cordillera  de  Chile,  and  that  they  descended  thence  to  inhabit  the 
country  where  they  are  to  be  found  at  present." 

And  in  another  part : 

"  I  have  not  seen  many  other  wandering  tribes  ot  savages  between 
the  Patagonian  coast  and  the  Cordillera  de  Chile  from  the  41°  as  far  as 
the  Straits  of  Magellan."  ^ 

Nor  does  this  geographer  speak  of  the  snowy  crest  of  the 
Cordillera  when  designating  the  western  boundaries  of  the 
territory  of  Rio  de  la  Plata ;  he  simply  says  that  it  had  ''for 


•  Z.r.  p.  73. 

•  Viaje  politico- cientifico  alrededor  del  mundo^  etc.,  Madrid,  1885,  p.  567. 

•  Voyages  dam   PAmMque   Meridionale   depuis  1781    fusqt^au   1801,  Paris, 
1809,  vol.  ii.  p.  48. 
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western  boundary  the  most  easterly  dopes  wkuh  branch  ojf 
the  Cordillera  de  los  Andes y*  and  when  referring  to  the 
"  conformation  and  quality  of  the  land/'  he  adds  : 

"  Of  all  the  country  which  I  describe^  it  may  be  asserted  in  a  general 
sense  that  it  is  a  continuous  plain  /  for  the  exceptions  are  mere  hillocks  or 
small  ranges  of  brief  extent  which  do  not  exceed  210  *varas  *  in  height 
from  their  base,  and  which  would  not  even  be  designated  as  such  were 
they  not  situated  among  plains ;  therefore  I  consider  that  I  must  not 
dwell  on  matters  of  such  small  importance  and  consequence  in  a  general 
description  of  this  kind" 

And  further  on  : 

"  Another  consequence  is  that  the  country  can  never  be  irrigated  by 
artificial  waterways,  nor  will  mills  or  hydraulic  machinery  be  feasible,  nor 
will  it  possess  a  flowing  supply  of  water.  The  possible  exceptions  would 
be  near  its  east  and  west  boundaries^  i,e,  at  the  places  where  the  waters 
emerge  from  the  slopes  of  the  Cordillera^  and  in  the  vicinity  of  Brazil^ 
which  are  more  inclined  and  less  horizontal."  ^ 

How  could  the  author  possibly  have  written  thus,  had  the 
country  which  he  was  describing,  i.e.  '*  Paraguay  and  Rio  de 
la  Plata,"  delimitated  in  his  opinion  to  the  west  on  the  high 
and  snowy  crest  of  the  central  range  of  the  Cordillera  de  los 
Andes  ? 


tiMw  drawn         The  anxiety  of  the  Argentine  Representative 
tatioBfiPom  to  make  the  crest  of  the  Cordillera   de  los  Andes 


ouvarwito  appear  as  a  strategic  frontier  assigned  to  Chilean 

1m  finuid  on 

pwi»^  jurisdiction    and    acknowledged    as    such    in    the 

gtntfmffntto  ^^^^"^'    Period,    leads  him    to    strange    and    un- 

imv?ttat   warrantable   conclusions   in  the    interpretation    of 

^JJ,2jiSte    certain  paragraphs  of  the  Historia  M Hilar,  Civil  i 


tottB  9mMt of  Sa^ada  de    Chile,   written   by  Father  Miguel  de 
cerdoiera.  OHvares  in  1 758. 

*  Azara,  Descripcion  e  Historia  del  Paraguay  i  del  Rio  de  la  Plata, 
(Posthumous  work,  published  by  Don  Agustin  de  Azara,  Madrid,  1847.)  Vol.  I. 
chaps,  i.  and  ii. 
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**The  attention  of  the  Tribunal,''  he  says  on  page  i8,  "is  directed 
to  the  facts  revealed  in  the  passage  just  quoted.  They  are  very 
important,  as  they  show  that  the  sometimes  rather  easy  crossing  of  the 
passes  of  the  Cordillera  in  summer  in  the  central  part  forced  the 
Spaniards  to  maintain  continually  a  garrison  capable  of  preventing  the 
crossing  of  an  enemy.  From  this  fact  two  conclusions  are  to  be  derived : 
isty  the  Chilean  Spaniards  never  went  to  the  lands  east  of  the  Cordillera^ 
having  their  garrisons  at  the  western  side  of  the  passes ;  2nd^  the  Spaniards 
then^  as  the  Argentines  now,  considered  the  *  Cordillera '  as  the  natural 
bulwark  for  easy  defence  against  an  enemy,  ^^ 

The  paragraph  of  Olivares'  work  which  is  relevant  is  the 
following  '} 

"  The  drawback  to  the  *  Correjimientos '  of  the  Province  of  Chilian  in 
enjoying  the  beautiful  lands  of  their  Cordillera,  is  the  serious  risk  of 
robbery  by  the  Peguenche  Indians,  who  roam  in  the  country  opposite 
the  territory  of  the  City  of  Chilian,  the  Cordillera  being  in  the  middle;  but 
as  this  Cordillera  here  breaks  up  into  so  many  branches,  it  is  less  high  and 
more  accessible,  and  the  ^potreros  *  {pasture  fields^  situated  in  its  centre  are 
of  a  doubtful  oivnership  by  reason  of  their  being  easy  of  access  from  both 
sides.  The  natives  of  the  City  of  Chilian  used  several  of  them.  A  good 
many  years  had  elapsed  without  any  special  arrangement  as  to  the 
Indians,  until  four  years  ago,  when  a  resident  by  the  name  of  Francisco 
Mercado  was  robbed  of  some  loo  horses.  Finding  no  other  way  of 
obtaining  compensation,  Mercado  armed  twelve  or  more  servants  of  his 
dependency  and  crossing  to  the  Peguenches'  lands  without  being 
discovered,  imposed  upon  them  a  fourfold  penalty  by  seizing  400  horses. 
The  Indians  filed  their  complaint  at  the  Captaincy^  General,  which  ordered 
the  restoration  of  the  horses  and  proceedings  against  the  culprits,  of 
whom  Francisco  Mercado  and  two  of  his  servants  named  Echavarrias 
were  exiled  to  the  garrison  of  Santa  Juana.  ...  So  things  remained  till 
the  present  year  of  1758  in  the  month  of  February,  when  the  Peguenche 
Indians  again  robbed  the  residents  of  Chilian  of  600  horses,  from  the 
*  potreros '  called  '  £1  Reldun '  and  '  Valle  Hermoso ' ;  this  I  can  vouch 
for,  because  I  was  in  the  City  at  the  time  of  the  occurrence,  and  when 
complaints  were  made  to  the  Judge,  requesting  permission  to  retaliate. 
...  In  past  times  there  was  good  cause  for  fear,  when  the  number  of 
the  Indians  exceeded  that  of  the  Spaniards,  but  things  hav^  now  entirely 
changed^  for  the  number  of  Spaniards  is  much  greater,  our  arms  are 
better,  the  science  of  war  superior,  and  our  territory  is  better  defended. 
The  Spaniards  can  cross  to  the  lands  of  the*  Indians  whenever  they 


*  Coleccion  de  Historiaiiores  de  Chile,  vol.  iv.  book  i.  chap.  iii. 
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choose  by  reason  of  their  frontiers  being  defenceless,  for,  having  no 
political  and  military  government,  they  lack  soldiers  to  guard  the  passes 
from  the  Cordillera  to  their  lands.  The  Spaniards,  on  the  contrary, 
constantly  maintain  in  those  passes  a  garrison  capable  of  opposing  the 
passage  of  the  enemy.  .  .  .  The  Peguenches  know  all  this,  and  therefore 
would  never  be  so  foolishly  self-confident  as  to  harbour  the  imprudent 
project  of  invading  the  land  belonging  to  the  province  of  Chilian,  being 
very  unlike  the  stupid  animals  of  the  fable  who  entered  the  lion's  cave 
without  having  explored  its  exit." 

We  have  deemed  it  advisable  to  quote  the  entire  paragraph, 
filling  in  the  suppressions  made  in  the  quotation  of  the  Argen- 
tine Statement,  in  order  that  we  may  clearly  establish  the  fact 
that  in  all  the  lengthy  narratives  of  Father  Olivares  from  which 
the  Argentine  Representative  has  drawn  transcendental  con- 
clusions regarding  the  strategic  importance  of  the  Cordillera 
and  of  the  defence  organized  by  the  Spaniards  of  Chile  in  its 
passes,  there  is  no  reference  to  anything  but  the  reprisals 
occasionally  made  by  the  residents  of  the  City  of  Chilian 
against  the  thievish  Indians  on  the  other  side,  who  had  come 
to  steal  horses  from  certain  "  potreros  "  of  the  neighbouring 
Cordilleras.  The  "  enemies  "  to  whom  reference  is  made  in 
the  paragraph  quoted,  are  the  Peguenche  Indians  of  the  same 
jurisdiction  of  Chile  who,  believing  that  they  had  been  unjustly 
punished  by  the  residents  of  Chilian  "  filed  their  complaints  " 
before  the  Captain-General  of  Chile  as  the  proper  authority; 
and  the  "  frontiers,"  the  defence  of  which  is  discussed,  are  not 
the  frontiers  of  the  Spanish  Province  of  Chile,  but  the 
boundaries  of  the  **  potreros  "  and  farms  in  the  Cordilleras 
occupied  by  residents  of  Chilian,  and  which  the  same 
Olivares  calls  **  Cordillera  de  Chile."*  Is  it  legitimate  to 
distort  the  simple  fact  that  some  private  owners  of  land  in  the 
Cordilleras  of  Chilian  established  guards  thereon  in  order  to 

^  Loc*  cit,  book  i.  chap.  ii. 
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protect  their  **  potreros  "  against  the  incursions  of  Indians  from 
the  other  side  of  the  mountains  but  of  the  same  jurisdiction  of 
Chile,  and  to  try  to  prove  by  it  that  the  Spaniards  of  that 
time,  like  the  Argentines  of  to-day,  considered  the  Cordillera 
as  the  natural  bulwark  affording  an  easy  defence  against  any 
enemy  ? 

Even  were  it  permissible  to  admit  such  interpretation 
regarding  the  small  portion  of  the  Cordilleras  to  which  the 
paragraph  from  the  book  of  Olivares  really  refers,  what  will 
justify  the  other  conclusion  of  the  Argentine  Representative 
when  he  affirms  that  "  the  Chilean  Spaniards  never  went 
to  the  lands  east  of  the  Cordillera,  having  their  garrisons 
at  the  western  side  of  the  passes  "  ? 
chiieaii  Historical  facts  contradict  this  statement  in  the 

OOlOBlSfttlOB 

totbeXMt   most  categorical  manner.     The  first  (and  for  two 

of  the  Cor-  ^  ^ 

duiera.  centuries  the  only)  settlers  who  established  them- 
selves at  different  points  on  the  vast  zone  of  land  inhabited 
by  nomadic  Indians  from  the  confines  of  Tucuman  to  the 
Patagonian  deserts  were  Chilean  colonists  from  the  central 
and  southern  provinces  of  what  was  properly  called  "  Chile." 
As  proof  of  this,  there  stand  the  towns  of  San  Juan,  San 
Luis  and  Mendoza  in  the  north,  and  the  mission  of  Nahuel- 
huapi  in  the  south. 

'*The  colonization  of  the  River  Plate  and  of  Chile,"  says  the  Argentine 
statesman  and  historian,  General  Don  Bartolom^  Mitre,  "  was  effected 
by  the  colonists  themselves.  .  .  .  While  the  colonists  of  the  River  Plate 
crossed  immense  deserts  and  reached  the  Pacific  by  way  of  Upper  Peru, 
Mtf  colonists  of  Chile  crossed  the  Andes  from  Arauco  and  established  them- 
selves east  of  the  Cordillera  at  Mendoza^  opening  for  themselves  a  road  to 
the  Atlantic"  * 

But    apart    from    this,  there  exists    unmistakable    evidence 


*  B.  Mitre,  The  Emancipation  of  South  Americcu     Translated  by  W.  Pilling, 
London,  1893,  p.  8a 
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that  from  the  early  time  of  the  conquest  there  was  some 
considerable  traffic — if  we  take  into  consideration  the  *  sparse 
Spanish  population  in  Chile  in  general — of  colonists  between 
one  and  the  other  side  of  the  Cordilleras. 

The  road   most  frequently  used   in  the    remotest  times 

was   that   which   crossed   the   Cordilleras   from  the   ancient 

town  of  Villarica,  situated  on  the  outlet  of  the  lake  of  the 

same   name.     The   chronicler   C6rdoba    i  Figueroa  (in    the 

cordon*  1    niiddle  of  the  eighteenth  century),  referring  to  this 

matter,  says :  * 

'*  In  that  direction  (i.e.  opposite  Villarica)  the  Cordillera  is  low  and 
more  accessible^  and  offers  a  road  for  its  crossing  which  can  be  made 
easily  in  all  seasons  of  the  year,  even  in  the  severest,  the  convenience  of 
which  was  not  underrated  by  the  Spaniards  during  all  the  time  it  sub- 
sisted^ frequent  commerce  being  carried  on  with  Buenos  Aires  by  wagons 
{of  which  even  at  present  there  are  some  remains)^  thus  increasing  the 
importance  of  the  toivns  of  the  bishopric  of  Imperial,  The  road  was  better 
than  that  which  is  used  at  present.  The  extent  of  all  those  lands  is 
very  wide  ;  its  greater  part  is  formed  of  low  and  even  hillocks,  with 
forests  neither  so  scarce  nor  so  abundant  as  to  be  a  nuisance  to  the 
inhabitants  of  the  country,  which  the  Spaniards  found  very  populated, 
and  to-day,  in  the  general  decline  of  the  Kingdom,  it  still  remains  with 
a  sufficient  number  of  people.'' 

ifi^L?*  Don  Felix  de  Azara  mentions  the  same  fact :  * 


*'  I  beheve,"  he  says, ''  that  all  the  Indian  nations  formerly  inhabited 
the  Cordillera  de  ChiUy  and  that  they  descended  therefrom  to  inhabit  the 
country  where  they  are  found  at  present,  at  the  time  when  the  savage 
tribes  settled  down  there  as  we  have  previously  seen.  I  base  my  beliet 
upon  the  following  fact :  Those  Indians  were  not  to  be  found  on  the  road 
used  by  the  Spaniards  who  formerly  went  in  wagons  from  Buenos  Aires 
to  Chile^  passing  by  the  Villarica  volcano,  where  the  Cordillera  is  open 
and  presents  a  low  and  connected  passage  of  almost  one  mile  in  length. 
At  present  this  road  is  forgotten  and  people  go  to  Chile  by  Mendoza, 
crossing  the  Cordillera  with  great  difficulties.'' 


^  Coleccion  de  Historuidores  de  Chile^  vol.  ii .  chap.  iii. 
*  Voyages  dans  PAmdrique  MMdionaUy  vol.  ii.  p.  48. 
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Fatber  ^^  ^^^  ^^  ^^is  the  fact  that  **  the  cabildos''  (city 

councils)  and  priests  of  the  cities  of  Valdivia  and 
Osomo  {in  the  south  of  Chile),  undertook  the  spiritual  con- 
quest  of  the  Indians,  extending  it  successfully  over  the  eastern 
valleys  of  the  Andes  to  the  lake  of  Nahuelhuapi,  .  ,  ."^ 
This  is  confirmed  by  the  narrative  of  Father  Ramirez  in 
his  Cronicon  Sacro- Imperial  respecting  the  missions  in 
Patagonia  of  the  Priests  of  the  Order  of  Mercy.  * 

"  The  towns  and  the  convents  oj  Villarica  and  Osorno,**  he  says,  **  ex- 
tended their  dependencies  and  spiritual  conquests  over  the  eastern  valleys 
of  the  Andes  as  far  as  the  famous  Lake  NahuelhuapL^^ 

On  account  of  the  general  rebelUon  of  the  Indians  and 
of  the  destruction  of  several  most  important  towns  in  the 
south  of  Chile,  the  enterprises  of  colonization  east  of  the 
Cordilleras,  initiated  with  such  good  results  from  the  earliest 
period  of  the  conquest,  were  interrupted  in  the  seventeenth 
century.  Traces,  however,  remain  of  the  activity  of  those 
former  colonists,  not  only  in  the  annals  of  history  but  also  in 
the  aspect  of  the  country,  where  certain  proofs  of  culture  still 
testify  to  the  presence  of  Chilean  colonists'east  of  the  Andes. 

"Wherever  he  went  the  conqueror  of  America  carried  not  only 

the  sword   but  also  the  attributes  of  civilization.     Among  the  most 

important  introduced  by  him  into  the  new  continent  were  domestic 

animals,  plants  and  fruit  trees  of  the  Old  World.     They  all  became 

acclimatized;  the  fruit  trees  especially  grew  well  and  tended  to  grow 

wild.     Hence  these  trees  for  many  years  bore  testimony  of  the  residence 

of  2(  former  settler  after  he  had  abandoned  it. 

The  wud  "  ^^  ^^^  to-day  in  the  deserts  at  the  eastern  foot  of  the 

»ppi«  Cordillera,  in   the  latitude  enclosed   between    Villarica  and 

forosu.         Nahuelhuapi,   as    incontestable    signs  left  by  civilized  man, 

extensive  forests  of  wild  apple  trees, ^^  * 

*  Gay,  Historia  Flsica  i  PolHica  de  Chile,  vol.  ii.  p.  66,  note  i. 

•  Quoted  by  Amundtegui,  Question  de  Limites,  etc.,  vol.  iii.  p.  340. 

'  Fonck,    Viajes  de  Fred  Menendes  a  Nahuelhuapi,  Valparaiso,  1900,  vol.  i. 
pp.  9  and  10. 
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The  explorer,  Don  Basilio  Villarino,  who  in  1782  ascended 
the  River  Negro  and  one  of  its  north-western  affluents  up  to 
the  neighbourhood  of  the  Cordilleras  in  the  latitude  of  the 
town  of  Valdivia,  had  occasion  to  observe  dense  forests 
exclusively  formed  of  apple  trees,  the  fruit  of  which 
practically  covered  the  ground,  presenting  the  very  type 
of  the  vegetation  so  characteristic  of  the  banks  of  the  rivers 
in  the  Chilean  Province  of  Valdivia.  The  modern  travellers 
who  have  gone  over  that  region  likewise  give  an  account 
of  the  wild  apple  trees,  although  their  abundance  seems  to 
have  diminished  since  the  days  of  Villarino. 

Apart  from  the  forests  of  apple  trees  which  owe  their 
origin  in  all  probability  to  the  plantations  that  were  made 
by  the  settlers  of  Villarica  or  by  other  Spanish  colonists  of 
Chile  in  their  establishments  on  the  road  to  Buenos  Aires 
and  Nahuelhuapi,  few  reminiscences  remain  of  the  primitive 
culture  initiated  in  the  time  of  the  conquest  by  Chilean 
Spaniards.  But  shortly  after  peace  was  established  with 
the  Indians  and  the  towns  of  the  southern  provinces  were 
rebuilt  in  the  eighteenth  century,  the  current  of  Chilean 
colonization  extended  afresh  towards  the  other  side  of  the 
Cordilleras  without  being  checked  by  the  formidable  "natural 
bulwark "  ;  and  the  result  of  this  movement,  which  was 
carried  on  slowly  but  unceasingly  for  over  a  century,  is  that 
to-day  the  bulk  of  the  population  of  the  Argentine  Provinces 
of  Mendoza  and  Neuquen  is  of  Chilean  origin,  and  is  main- 
tained, as  in  former  times,  in  close  relationship  with  the 
towns,  ports  and  markets  on  the  western  side  of  the  Andes. 
jj^^i^^  In  order  to  be  convinced  of  the  accuracy  of  this 

trav^iton.  assertion,  it  suffices  to  read  the  descriptions  given 
by  modern  travellers  who  have  visited  those  provinces. 
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General  General  Don  Julio  A.  Roca,  the  actual  President 

**^**"     of  the  Argentine  Republic,  says  in  a  letter  addressed 

from  Rio  Cuarto  under  date  of  April  24,  1876,  to  the  Editor 

of  the  Buenos  Aires  newspaper  La  RepAblica,  the  following :  ^ 

"/,  therefore^  do  not  see  why  our  Government  do  not  hasten  to  take 
possession  of  the  eastern  side  of  the  Andes,  if  not  as  far  as  to  wliere  Chile 
has  advanced,  at  least  doivn  to  Rio  Grande  or  Neuquen.  .  .  .  We  would 
thus  come  in  contact  with  the  Pehuenche  Indians  ;  they  are  the  most 
inclined  to  accept  the  benefits  of  civilization.  .  .  .  Almost  all  the*- caciques'* 
{chiefs)  of  these  tribes  obey  the  Chilean  authorities ;  the  most  poiverful  oj 
those  chiefs,  Feliciano  Purran,  who  lives  at  Campanario,  twelve  leagues 
south  of  the  Neuquen,  and  who  has  the  title  of  Governor  and  General, 
receives  a  salary  from  the  Chilean  Government  that  he  may  protect  and  safe- 
guard the  interests  of  the  Chileans  established  in  those  regions.  .  .  .  Among 
these  *  caciques  *  there  are  some  who  fulfil  the  duties  of  administrators  of 
tJie  Chilean  farms  where  thousands  of  cattle  are  entrusted  to  their  keep- 
ing, which  are  scrupulously  returned  after  the  winter." 

Host  The    Argentine    Lieutenant  -  Colonel    Francisco 

and  Bitters- 

t»oiier.  Host  and  his  adjutant,  Don  Julio  Rittersbacher, 
two  officers  of  General  Roca  s  expedition  against  the  Indians 
of  the  Pampas  during  the  years  1 879-1 881,  in  a  narrative  ot 
their  excursions  over  the  bordering  regions  of  Mendoza  and 
Neuquen,  make  the  following  statement  :  ^ 

"  The  whole  stretch  of  land  which  we  have  visited  from  the  Menuco 
as  far  as  the  Tucuyo  (affluents  of  River  Curruleubu,  a  tributary  of  the 
Neuquen,  lat.  37°)  is  inhabited  by  Chilean  farmers.  ...  The  valley  of 
the  Atreuco  (an  affluent  of  the  upper  Neuquen)  is  inhabited  by  Chilean 
families,  who  in  the  summer  send  their  cattle  for  pasture  up  the  moun- 
tain. .  .  .  After  a  march  of  twenty  kilometres  in  a  western  direction,  we 
reached  the  valley  of  the  mighty  River  Malbarco,  five  kilometres  higher 
up  from  its  confluence  with  the  Neuquen,  and  we  camped  on  the  farm  of  the 
Chilean  Don  Francisco  Mendez  de  Urrejola,  who  enquired  these  lands  from 
the  Pehuenche  Indians  previous  to  our  occupation,  and  who  to-day,  like  all 

*  La  ConquHe  de  la  Pampa.     Recueil  des  documents  rclatifs  d,  la  campagne  du 
Rio  Negro,  by  M.  J.  Olascoaga,  Buenos  Aires,  1881,  p.  xxxvii. 

*  Host  and  Rittersbacher,  Die  Militcirgrense  am  Rio  Neuquen   {Zeitschrift  d. 
Gesellsch.f  Erdk,,  Berlin,  Bd.  xvii.  Heft  ii.,  1882),  pp.  1 53-159- 
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the  other  Chileans  who  possess  lands  in  that  region^  pays  pasturage  to 
the  National  Commissioner  appointed  by  our  Government.  The  cattle 
of  all  kinds  pasturing  in  the  valley  and  on  the  heights  along  the  Mal- 
barco  number  perhaps  20,000  heads.  When  I  reached  the  farm,  situated 
on  the  Malbarco,  called  *  Latigo  Viejo/  wheat  was  being  harvested.  .  .  . 
I  found  some  hundred  workmen  altogether^  all  Chileans,  .  .  .  All  these 
Chilean  colonists^  numbering  about  a  thousand  persons^  occupy  farms  ex- 
tending over  an  area  of  480  square  leagues  ;  but  I  was  told  that  previous 
to  our  occupation  there  were  three  times  as  many  settlers  there^  who  re- 
turned to  Chile  because  of  unfounded  fear.  The  Chileans  soiv,  and 
spend  the  summer  in  these  lands  and  the  winter  in  Malbarco,  In  the 
spring,  when  the  snow  melts  on  the  hills  and  the  grass  is  uncovered,  they 
climb  the  mountains  with  their  cattle  to  sow  their  seed  there,  to  milk 
their  cows,  and  make  cheese.  After  the  harvest  they  return  with  their 
cattle  to  the  lower  valleys  of  the  Cordillera.  This  always  happens  at  the 
end  of  Marchf  so  that  they  have  sufficient  time  during  April  to  take  the  pro- 
ducts of  their  farms  to  the  markets  of  Chile  and  then  return  home  to  begin 
their  winter  labours  before  the  Cordillera  is  closed.  .  .  .  From  the  summit 
of  the  Andes  down  to  Roblecillos  the  valleys  of  the  Neuquen  and  of  its 
affluents  are  inhabited  by  Chilean  families  who  spend  the  summer  from 
October  to  April  in  these  regions ;  their  cattle  pasture  there  in  a  real 
garden  of  flowers.  Continuing  my  surveys  in  the  valley  of  the  Neuquen, 
I  found  at  seven  kilometres  distance  the  Fragua  Brook  (lat.  36°  42') ; 
here  begin  the  winter  quarters  of  the  Chilean  colonists  who  own  vast  wheat 
and  pea  fields  on  both  sides  of  the  Neuquen  and  on  the  banks  of  the 
Fragua." 

^^^j^y  In  the  documents  respecting  the  expedition  to 

^notatioBa.   Riygj.  Negro  Carried  out  under  the  command  of 

General  Roca,  reference  is  frequently  made  to  the  Chilean 
establishments  to  the  eastern  side  of  the  Cordilleras.  Malal- 
hue,  Valle  Hermoso,  Laguna  Blanca,  Chacay,  Cachico,  Finales, 
Malbarco  [Barbarco],  Ranquil-Leubu,  and  many  other  places 
to  be  found  south  of  parallel  35°  and  east  of  the  water  parting 
range  of  the  Andes,  are  called  "truly  Indian  and  Chilean 
villages."  Their  extension  to  the  south  as  far  as  the  region 
of  Nahuelhuapi  is  shown  by  the  following  words  : 

"This  Indian  tribe  established  throughout  this  vast  region  clearly 
shows  that  the  land  is  fertile,  especially  that  part  enclosed  betiveen  the 
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rivers  Grande,  Barrancas,  Neuquen,  and  Limay,  where  there  is  pasturage 
for  one  hundred  thousand  cows,  and  where  are  established  a  great  number 
of  Chilean  farms,  ^^  ^ 

Professor  Bodenbender,  of  the  National  Academy  of 
C6rdoba,  says  in  an  account  of  his  journey  to  the  eastern 
slopes  of  the  Andes,  between  Rivers  Diamante  and  Negro  :* 

^^  Up  to  the  present  the  greater  part  of  this  region  belongs,  from  a  com- 
mercial point  of  view,  if  one  can  really  speak  of  commerce  in  this  con- 
nexion, to  Chile.  The  *  vaqueros '  (cowboys),  many  of  them  Chileans 
who  live  scattered  about  the  Cordillera,  get  their  cattle  together  once  a 
year,  select  the  best  of  them,  and  take  thousands  of  heads  to  the  markets 
of  Chile.  .  .  .   Chile  imports  there  merchandise  of  all  kinds,*^  etc. 

According  to  the  last  census  of  the  Argentine  Republic 
corresponding  to  the  year  1895,  the  territory  of  the  Neuquen 
has  a  population  of  14,517  souls,  only  5,505  of  them  being 
Argentines.  Of  the  9,012  foreigners,  8,861  are  Chileans, 
that  is  to  say,  6 1  per  cent,  of  the  total  number  of  inhabitants. 
(Second  Census  of  the  Argentine  Republic,  Buenos  Aires, 
1898,  vol.  ii.  p.  658.) 

From  all  these  details,  which  might  be  considerably  aug- 
mented, it  may  be  gathered  that  the  snowy  crests  of  the 
Cordilleras  never  formed  —  from  the  epoch  of  the  conquest 
down  to  the  most  modern  times — an  impassable  strategic 
bulwark  to  the  Chilean  inhabitants  of  the  central  and  southern 
provinces  west  of  the  Andes.  Profiting  by  the  passes  which 
interrupt  the  continuity  of  the  mountain,  they  have  settled 
for  centuries  in  the  fertile  and  well  watered  lands  extending 


*  La  Conquite  de  la  Pampa.  Recueil  des  documents  relatijs  h  la  campagne  du 
Rio  Negro  .  .  .  sous  les  ordres  du  G^nircd  D.fulio  A,  Roca,  par  Manuel  J.  Olas- 
coaga.     Buenos  Aires,  1881,  p.  86. 

•  Bodenbender,  Vorlaufige  Mitteilungen  iiber  eine  Reise  nach  dem  Ostabfall  der 
Anden  zwischen  Rio  Diamante  und  Rio  Negro,  (Petermanns  Mitteil.,  1890^  pp.  242- 

247). 
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at  the  eastern  bases  of  the  chain ;  and  if  any  natural  barriers 
have  existed  which  might  prevent  the  extension  of  their 
colonies  eastwards,  they  were  only  the  Pampas  with  their 
vast  unwatered  stretches,  and  the  arid  Patagonian  plateaus 
inhabited  by  savage  tribes  of  Indians. 

Such  is  the  historical  truth,  which  the  Argentine  Represen- 
tative cannot. obscure  either  by  his  unjustifiable  theories  upon 
the  colonial  policy  of  the  Kings  of  Spain,  or  by  the  erroneous 
interpretation  of  certain  paragraphs  from  the  historians  of 
the  Colonial  Epoch. 
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CREATION  AND   DELIMITATION    OF   THE  VICEROYALTY  OF 

BUENOS  AIRES  AND  OCCASIONAL  JURISDICTION 

ATTRIBUTED  TO  THE  VICEROYS  IN  THE  EASTERN  PATA- 

GONIAN  COAST. 

"*i*irto**'  TN  the  year  1776  the  Viceroyalty  of  Rio  de  la 

«ro»ttng  tie  Plata  Of  Buenos  Aires  was  created,  and  by  a 

ofBnenoJ  Royal  Order  of  ist  of  August  of  that  year  appoint- 


ing Don  Pedro  de  Ceballos  first  Viceroy,  the 
Province  of  Cuyo  was  incorporated  within  the  districts  of 
his  Gobernacion. 

The  Argentine  Representative   has  presented  these  facts 
to  the  Tribunal  in  the  following  words  (page  5) : 

**  It  soon  ^  became  manifest  to  the  statesmen  of  that  epoch,  that 
owing  to  the  ruggednesSy  loftiness^  desolation  and  extent  of  the  for  mid- 
able  chain  oj  mountains^  the  administration  of  the  *  Province  of  Cuyo 
by  the  authorities  of  Chile  was  rendered  impracticable,  and  hindered  at 
the  same  time  the  development  of  its  commerce,  which  was  then  re- 
stricted to  that  Captaincy-General.  The  situation  was  so  difficult  that 
the  merchants  themselves,  who  were  only  able  to  cross  the  Cordillera 
during  a  few  months  of  the  year,  prayed  the  Mother  Country  to  allow 
them  to  transact  business  with  the  east,  that  is  to  say,  with  Buenos 
Aires.  Such  a  state  of  things,  which  was  only  brought  about  by  the 
special  circumstances  connected  with  the  conquest  and  colonization, 
could  not  last,  and  was  entirely  modified  by  the  great  change  effected  in 
1776,  when  it  was  decided  that  the  chain  of  the  ^  Cordillera  Nevada' 
should  divide  those  interests  that  had  developed  in  opposite  directions,*^  etc. 
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Any    one   reading   the  passage  we  have  just. 

toy  is  not 

Mteuiabidd  quoted  might  believe  that  King  Charles  III.,  in 
«■«»*•  the  document  creating  a  new  Viceroyalty,  had  laid 
down  a  clear  and  determinate  principle  of  demar- 
cation, selecting  the  **  snowy  Cordillera "  by  reason  of  its 
•*  extent,  ruggedness,  loftiness,"  etc.,  to  serve  as  the  western 
boundary  of  that  State. 

But,  in  reality,  what  the  Royal  Order  of  August  i,  1776, 
did  say  is  the  following : 

**  Don  Pedro  de  Ceballos,  Lieutenant-General  of  my  Royal  Army, 
etc.  ...  I  have  decided  to  appoint  you  my  Viceroy,  Governor  and 
Captain-General  of  the  Provinces  of  Buenos  Aires,  Paraguay,  Tucuman, 
Potosl,  Santa  Cruz  de  la  Sierra,  Charcas,  and  of  all  the  *  Correjiraientos,' 
cities  and  territories  to  which  the  jurisdiction  of  that  Audience  extends 
.  .  .  including  also  under  your  command  and  jurisdiction  the  territories 
of  the  cities  of  Mendoza  and  San  Juan  del  Pico,  which  are  to-day 
dependent  on  the  Gobernacion  de  Chile,  with  an  absolute  indepen- 
dence of  my  Viceroy  of  the  Kingdom  of  Peru,"  etc. 

jnriidiotion        The  Sovereign  enumerates  in  this  document  all 

of  the  Vloe« 

royalty,  the  provinces  and  jurisdictions  which  thenceforth 
were  to  form  part  of  the  Viceroyalty  of  Buenos  Aires ;  and  if 
they  be  compared  with  those  of  the  former  Gobernacion  of 
the  same  name,  it  will  be  seen  that  to  the  Provinces  of  Para- 
guay and  Buenos  Aires  which  formed  its  primitive  centre 
were  added  all  the  other  dependencies  of  the  Audience  of 
Charcas  segregated  from  the  Viceroyalty  of  Peru,  and  the 
territories  of  Mendoza  and  San  Juan,  viz.  the  Province  of 
Cuyo,  segregated  from  the  Gobernacion  de  Chile. 

The  Now,  does  the  demarcation  of  the  Viceroyalty 

Andienoe  off 

chMNmmim    of  Buenos  Aires,  as  set  forth   in  the  document  of 

liioorpo- 

^^^^vhM^   its  foundation,  answer  to  the  principles  attributed 

wititoutooB-  ^^  ^^^  Crown  by  the  Argentine  Representative — 

**of"iuSr"   ^^^^^   ^^  the  great   change  of  17^6    it   was  decided 

boundary,   that  the  chain  of  the  **  Cordillera  Nevada  "  was  to 
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divide  the  interests  developed  in  opposite  directions  ?  Assuredly 
not,  for  while  the  boundary  was  established  in  the  relatively 
small  portion  of  the  Cordilleras  west  of  the  territory  of  Cuyo, 
viz.  from  the  frontier  of  Tucuman  to  the  headwaters  of  River 
Diamante,  at  the  same  time  and  in  the  same  document  the 
vast  provinces  of  the  Audience  of  Charcas,  comprising  a 
large  portion  of  the  territory  of  the  actual  Republic  of 
Bolivia  with  its  Cordilleras  and  interposed  plateaus  reaching 
the  Pacific  Ocean  in  the  territory  of  Atacama  to  the  north 
of  the  boundaries  of  the  Kingdom  of  Chile,  were  included 
within  the  boundaries  of  the  Viceroyalty.  Don  Jorge  Juan 
and  Don  Antonio  de  UUoa  in  the  Relacion  HistSrica  of 
their  voyage  to  South  America,  describe  the  boundaries  of 
the  jurisdiction  of  the  Audience  of  Charcas  in  the  following 
manner  : 

"The  jurisdiction  of  this  [Audience]  commences  in  its  northern 
part  at  Viicanota,  belonging  to  the  Province  of  Lampa  of  the  bishopric 
of  Cuzco,  and  reaches  to  Buenos  Aires  on  its  southern  part ;  on  the 
east  it  extends  as  far  as  Brazil,  its  boundary  being  the  meridian  of  de- 
marcation, and  on  the  west  it  reaches  in  certain  parts  to  the  coast  of 
the  South  Sea,  as  happens  in  Atacama,  which  province  belongs  to  it  and 
is  the  northernmost  point  there,  but  the  rest  delimitates  with  the 
Kingdom  of  Chile."  ^ 

The  Viceroyalty  of  Buenos  Aires  extended,  therefore,  in 
its  northern  parts,  from  the  boundaries  of  Brazil  across  the 
whole  continent  to  the  coast  of  the  Pacific  Ocean,  and  the 
**  snowy  Cordillera,"  with  all  its  crests,  ranges,  and  plateaus, 
was  disregarded  in  the  delimitation,  remaining  in  the  midst 
of  the  territory  in  spite  of  its  **ruggedness,  loftiness,  desola- 
tion, and  extent,**  and  in  spite  of  the  ** opposing  interests" 
which  had  developed  on  both  sides  of  it.  What  characterizes 
the  disintegration  of  the  Viceroyalty  of  Peru,  commenced  by 

*  Relacion  Histdrica^  voL  iii.  p.  188. 
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the  foundation  of  that  of  Buenos  Aires  in  1776,  is  precisely 
its  arbitrariness,  its  neglect  of  the  interests  of  the  different 
races.  Alexander  von  Humboldt,  when  speaking  of  this 
matter,  says  :  ^ 

"When  separating  from  Peru  the  four  Provinces  of  La  Paz,  Charcas 
or  La  Plata,  Potosi  and  Cochabamba,  not  only  the  provinces,  the  waters 
of  which  flow  to  the  south-east,  and  the  vast  regions  where  the  affluents 
of  the  Ucayali  and  Madeira  Rivers  (tributaries  of  the  Amazon)  begin, 
were  placed  under  a  government  residing  on  the  banks  of  the  Rio  de  la 
Plata,  but  also  the  inland  system  of  the  rivers  which  on  the  backbone  ot 
the  Andes  and  in  a  longitudinal  valley  confined  in  its  two  extremities 
by  the  mountain  knots  of  Porco  and  Cuzco,  feed  the  Alpine  lake  of 
Titicaca.  In  spite  of  these  arbitrary  divisions  the  traditions  of  the  Indians 
inhabiting  the  borders  of  the  lake  and  the  cold  regions  of  Oruro,  La 
Paz,  and  Charcas  refer  more  often  to  Cuzco.  .  .  .  than  to  the  pampas  of 
Buenos  Aires ^ 

The  historical  truth  does  not  correspond,  therefore,  to 
the  assertion  of  the  Argentine  Representative  (Statement, 
p.    1064),  that 

"Carlos  IIL,  in  1776,  constituted  the  *Virreinato  del  Rio  de  la 
Plata'  in  such  a  manner  that  the  natural  boundary  of  the  snowy 
summit  of  the  Andes  should  be  the  frontier  between  the  Great  Southern 
Dependencies  of  the  Crown." 

In    reality  the   only  Andean  boundary  estab- 
Andean     Hshed  by  Charles  III.  was  that  corresponding  on 

Doniiiuury  ^  1  <? 


teto fewest  ^^^  west  to  the  territories  of  San  Juan  and  Men- 
%2^'^JJ^  doza,  which  were  especially  mentioned  in  the  Royal 
^^  Order  as  the  only  parts  of  the  Gobernacion  de 
Chile  that  were  to  be  segregated  from  it.  All  the  remain- 
ing regions  belonging  to  Chile  on  both  sides  of  the  Cor- 
dilleras, by  virtue  of  the  resolutions  of  the  Crown  already 


*   Voyage  de  Humboldt  ct  Bonpland.      Premiere  partie,  Relation  historique. 
(Paris  1825.)     Vol.  iii.  book  ix.  chap.  xxvi. 
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alluded  to,  continued  unchanged,  and  there  exists  no  official 
document  either  previous  to  1776,  or  later,  introducing  any 
change  in  any  other  part  of  the  boundaries  of  the  Gober- 
nacion  as  established  in  the  days  of  Pedro  de  Valdivia. 

Once  the  fact  is  demonstrated  that  the  King,  when  creat- 
ing the  Viceroyalty  of  Buenos  Aires  could  not  have  intended 
to  establish  natural  boundaries  among  its  different  South 
American  colonies,  the  question  under  discussion  is  but 
slightly  affected  by  an  investigation  of  the  true  motives  for 
the  incorporation  of  Cuyo  into  the  Viceroyalty. 

However,  from  the  circumstances  immediately  preceding 
this  act,  an  unquestionable  proof  is  afforded  that  the  Sove- 
reign did  not  wish  to  establish  in  1776  the  "Cordillera  de 
los  Andes "  in  its  entire  extent  down  to  the  southern 
extremity  of  the  continent  as  the  boundary  between  the 
new  Viceroyalty  and  the  Captaincy-General  of  Chile. 

The  Monarch's  resolution  to  found  a  Viceroyalty  on  the 
banks  of  the  Rio  de  la  Plata  was  hastened,  while  the 
circumstances  regarding  this  matter  were  still  under  con- 
sideration, by  reason  of  the  fact  that  open  hostilities  had 
commenced  on  account  of  the  differences  existing  between 
the  South  American  dominions  of  the  Portuguese  and  those 
of  the  Crown  of  Spain.  Charles  III.  then  decided  to  send 
to  Buenos  Aires  a  military  expedition  commanded  by  Don 
Pedro  de  Ceballos  to  recover  the  fortresses  and  ports  taken 
by  the  Portuguese.  Ceballos  himself,  appointed  Viceroy 
of  Buenos  Aires,  because  of  this  commission,  presided  in 
Madrid  over  a  committee  of  experts  to  whom  were  handed, 
by  order  of  the  King,  five  copies  of  the  large  map  of 
South  America  made  by  His  Majesty  s  Geographer,  Don 
Juan   de   la  Cruz    Cano   i    Olmedilla,  and  printed   in    1775 
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in  order  that  the  question  of  boundaries  pending  with  the 
Crown  of  Portugal  might  be  discussed  in  view  of  it. 


turn         That  map  which,  as  the  official  document,  was 

oftbeVloe- 

royaityof   consulted  in  all  the    boundary  questions   as    well 


■»•*•    as  in  these  conferences  of   the  experts — the  im- 

wtth  the  aid  ^ 

^^*^^^\  mediate  result  of  which  was  the  creation  of  the 
"■^^  Viceroyalty  of  Buenos  Aires — traces  the  boundary 
between  the  Kingdom  of  Chile  and  the  Gobemacion  del  Rio 
de  la  Plata,  with  their  respective  subdivisions,  in  such  a 
manner  as  to  include  in  the  former,  apart  from  the  Province 
of  Cuyo,  the  extensive  regions  of  the  southern  extremity 
of  the  continent  to  the  east  of  the  Cordilleras. 

It  is,  therefore,  in  the  highest  degree  improbable  that 
when  fixing  the  boundaries  of  the  Viceroyalty  by  the  Royal 
Order  containing  the  appointment  of  Don  Pedro  de  Ce- 
ballos  and  when  including  in  its  districts  "  i/ie  territories  of 
Mendoza  and  San  Juan  del  Pico,  which  to-day  are  dependent 
on  the  Gobernacion  cU  Chilel'  the  King  should  have  wished 
to  separate  from  Chile  more  than  he  expressly  designated, 
i.e.  more  than  the  territories  of  Mendoza  and  San  Juan  : 
that  is  to  say,  the  Province  of  Cuyo,  whose  boundaries  were 
marked  beyond  all  possibility  of  error  in  the  cartographic 
document  which  served  as  the  official  basis  for  the  acts  pre- 
paratory to  the  creation  of  the  Viceroyalty  of  Buenos  Aires. 
canoioime-  ^^^  frontier  lines  relevant  to  the  case  may 
**"*•  be  seen  in  detail  in  the  facsimile  of  the  map  of 
Juan  de  la  Cruz  Cano  i  Olmedilla  accompanying  this  State- 
ment,^ and  we  beg  to  call  the  special  attention  of  the 
Tribunal  to  the  said  document,  which  is  of  capital  im- 
portance,   as     it     was   the   acknowledged   standard  for  the 

*  Map  No.  I  (sheets  1-4)  in  the  Map-Case. 
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work    of  delimitating  the   colonies    and     the    source    con- 
sulted   by   the    authorities  in  the    Deed  of    the  foundation 
of  the  Viceroyalty  of  Buenos  Aires. 
BonndMiM        On  that  map  are  drawn  two  kinds  of  lines  of 

of  tlio  Kins* 

dom  of  cbiie  demarcation,    namely,  the  ''Divisiones  de  Reyno  * 
tocanoi    by  means  of  dots  and  dashes   ( ), 

Olmedllla's 

and   the    *'  demarcaciones  de  Provincia  o   Partido 


grande  '*  by  means  of  a  series  of  dots    ( ).     The 

line  •*  Divisiones  de  Reyno,"  which  delimitates  on  the  north 
the  Reyno  de  Chile — words  which  are  given  in  large  let- 
ters on  the  38°  of  latitude  covering  the  space  from  the  coast 
of  the  Pacific  Ocean  across  the  Cordilleras  to  the  centre 
of  the  Pampas  of  Rio  Colorado — commences  on  the  coast 
of  the  Pacific  a  little  south  of  parallel  25°,  runs  to  the  N.E., 
with  slight  deviations,  across  the  desert  of  Atacama  up  to 
the  line  of  the  tropic.  Here  it  runs  in  a  S.S.E.  and  S. 
direction,  generally  keeping  this  last  course  until  reaching 
the  neighbourhood  of  parallel  29"^,  thence  taking  a  S.E. 
direction,  encircling  on  the  east  the  "  Provincia  de  Cuyo " 
which  naturally  appears  enclosed  within  the  territory  of  the 
Kingdom  of  Chile.  In  latitude  32*^  30'  the  line  turns  to  the 
S.W.  until  it  reaches  the  River  Quinto,  which,  as  stated  in 
the  inscription,  ''when  in  flood  communicates  by  channels 
with  the  Saladillo."  It  follows  the  river  down  as  far  as  the 
meridian  316°,  reckoned  eastwards  from  Teneriffe,  where 
it  deviates  for  a  short  distance  to  the  south  until  it  reaches 
the  River  Hueuque-Leuvu  (or  River  Barrancas)  in  the  37^° 
lat.  Hence  the  line  runs  along  the  river  for  some  distance 
in  a  S.E.  direction,  afterwards  deviating  to  the  E.  and 
touching  the  Atlantic  Ocean  in  the  neighbourhood  of  parallel 
37°  between  Cape  Lobos  and  Cape  Corrientes. 
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The  line  "  Demarcacion  de  Provincia  o  Partido  grande," 
enclosing  the  **  Provincia  de  Cuyo "  on  the  west,  starts  on 
the  boundary  of  the  **  Reyno  de  Chile  "  in  latitude  29°  to 
the  S.E.  of  Valley  Famatina,  ascends  the  Cordilleras  in  a 
S.W.  course  until  it  reaches  the  place  called  "  Pismanta " 
(lat.  29°  50') ;  from  this  point  it  runs  south  over  the 
Andean  ranges,  describing  several  marked  curves  so  as  to 
follow  invariably  the  continental  water-parting  as  far  as  the 
northernmost  source  of  the  River  Diamante,  which  is  errone- 
ously placed  in  35''  40'  south  latitude.  According  to  this 
the  western  boundary  of  the  Province  of  Cuyo,  which  in  1776 
was  incorporated  in  the  Viceroyalty  of  Buenos  Aires,  follows 
the  continental  water-parting  in  the  Andean  region  for  a 
distance  of  a  little  less  than  6  degrees  of  latitude  from  the 
neighbourhood  of  **  Pismanta "  in  latitude  29°  50'  to  the 
source  of  River  Diamante,  supposed  to  rise  in  latitude 
35°  40'.  Therefore,  from  1776  this  same  portion  of  the 
boundary  became  part  of  the  frontier  between  the  Captaincy- 
General  of  Chile  and  the  Viceroyalty  of  Buenos  Aires. 

Towards  the  south  the  map  of  Cano  i  Olmedilla  traces 
the  boundary  of  the  Province  of  Cuyo  in  the  following 
manner :  From  the  headwaters  of  the  River  Diamante  the 
line  runs  along  the  northern  bank  of  this  river  to  a  point 
where  the  stream  abandons  the  mountainous  region ;  then 
turning  north-east  it  crosses  the  River  Colorado  a  little 
further  south  of  parallel  35°  and  finally  joins  the  main 
boundary  of  the  "  Reyno  de  Chile  "  at  the  same  point  where 
the  latter  descends  to  the  valley  of  River  Quinto,  as  we 
have  previously  stated.  According  to  this  the  southernmost 
point  down  to  which  the  territory  of  Cuyo  extended  is  found 
on  the  35""  50'  latitude  in  the  valley  of  the  River  Diamante. 
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At  this  point  ended  the  jurisdiction  of  Mendoza,  the  most 
southerly  city  of  the  three  which  formed  the  "  Province 
of  Cuyo/'  and  here,  therefore,  ran  the  southern  boundary 
of  the  Viceroyalty  of  Buenos  Aires  established  by  the  Royal 
Order  of  the   ist  of  August,   1776. 

Studying  on  the  map  the  rest  of  the  southern  half  of  the 
continent,  it  is  seen  that  to  the  south  of  the  source  of  River 
Diamante,  in  the  latitude  mentioned,  down  to  Tierra  del 
Fuego,  there  is  not  a  single  boundary  traced  on  the  Cordilleras, 
All  the  vast  extent  of  the  continent  in  its  southern  triangle, 
from  one  sea  to  the  other,  belongs  to  the  *'  Reyno  de  Chile'' 
in  which  the  author  of  the  map  distinguishes  two  portions, 
which,  however,  are  not  separately  marked  by  frontier  lines  : 
the  northern  part,  comprising  the  region  formerly  submitted 
to  the  Incas  and  afterwards  the  bulk  of  the  Spanish  popula- 
tion, and  which  he  calls  ''Chile  Antiguo  segun  el  Inca 
Garcilaso''  (Ancient  Chile  according  to  the  Inca  Garcilaso), 
and  the  southern  part  whose  greater  extent  lies  east  of  the 
Cordilleras  on  the  Patagonian  plateaus  and  bears  the  follow- 
ing inscription  : 

''Chile  Moderno  gu£  los  Geografos  antiguos  llamaron 
Tie7^ra  Magalldnicayde  los  Patagones  i  los  Cisares.tan  celebrados 
delvulgo,  cuando  no  hai  en  estos  paises  naciones  mas  crecidas  i 
nume7'(fsas  que  los  Aucaes,  Puelcties,  Telchus  i  Serranos  de 
quienes  dimanan  otras  parcialidades  que  tratan  con  los 
Espaiiolesy  (^Modern  Chile,  which  the  ancient  geographers  call 
Magellanic  Lands,  0/  Patagones  and  the  Cdsares,  so  well  known 
to  the  general  public  although  no  other  larger  and  more 
numerous  nations  exist  in  these  regions  than  those  of  the 
Aucaes,  Puelches,  Tehuelches  and  Serranos,  from  whom 
derive  other  tribes  having  intercourse  with  the  Spaniards.) 
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The  Argentine  Representative  has  attempted   to  lessen 

the    value    of    the   document  to  which  we  refer,  by  a   few 

remarks  the  feebleness  of  which  is  apparent  to  whomsoever 

glances  at  the  map,  even  though  he  may  not  be  acquainted 

with  the  antecedents  of  its  construction  and  the  proofs  of  its 

special  importance  in  the  boundary  question. 

RaMBatton         Speaking  of  the  inscriptions  ''  Reyno  de  Chile'' 

on*™w7af  ^"^  "  Chile  MocUrno  "  which  appear  in  the  sections 

ttaTe^tetel   of  ^^^  "^^P  ^o  which  we  have  referred  above,  the 

'^^Itii^     Argentine  Representative  says  (Statement,  p.  557) : 

CaBO  i 
oimediiia's  *'  The  '  Mapa  geografico  de  America  meridional,  dispuesto 

"*''•  y  gravado  por  Don  Juan  de  la  Cruz  Cano  y   Olmedilla,' 

published  in    Madrid   1775,   contains    erroneously  the  words   ^  Reyno  de 

Chile '  (Kingdom  of  Chile)  in  the  territory  south  of  Mendoza  and  *  Chile 

Moderno  '  to  the  south  of  j^^  south  latitude  in  the  Andean  region.      These 

names  are  clearly  misplaced" 

Although  the  Argentine  Representative  in  certain  cases, 
for  instance  in  order  to  discover  the  meaning  of  the  words 
*'  Cordillera  de  los  Andes,"  pays  great  heed  to  the  location  of 
the  inscriptions  in  ancient  geographical  charts,  deducing  there- 
from the  most  important  conclusions,  he  has  not  deemed  it 
advisable  to  do  this  when  dealinor  with  the  most  valuable 
document  of  the  cartography  of  South  America  which  comes 
down  to  us  from  the  Colonial  Period.  He  contents  himself 
instead  with  declaring  dogmatically  that  such  names  have 
been  '' clearly  misplaced.'' 

Fortunately  Don  Juan  de  la  Cruz  Cano  i  Olmedilla  has 
not  only  indicated  the  political  divisions  contained  on  the 
map  with  inscriptions  in  large  letters,  but  has  also  traced  the 
dividing  lines,  and  the  scale  of  the  map  permits  us  to  follow 
them  in  their  minutest  details.  We  have  already  given  a 
summary   description    of    the    course    of  the   frontier   line. 
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enclosing  the  territory  of  the  "  Reyno  de  Chile  "  on  the  map, 
and  any  one  bearing  this  in  mind  will  grant  the  inadmissibility 
of  the  Argentine  Representative's  assertion  that  the  corre- 
sponding inscription  covering  territory  on  both  sides  of  the 
Cordilleras  in  latitude  38°  is  the  result  of  an  error.  Moreover, 
Cano  i  Olmedilla,  as  though  wishing  to  dispel  all  doubt 
concerning  the  proper  location  of  the  inscription  "Chile 
Moderno,"  adds  that  this  is  the  country  called  by  other 
geographers  "  Magellanic  Lands  of  the  Patagones,  and  the 
Cdsares,"  where  live  the  **  Aucaes,  Puelches,  Tehuelches, 
and  other  tribes  springing  from  these."  In  view  of  this 
declaration  we  ask  ourselves  :  Where  does  the  Argentine 
Representative  think  that  the  words  **  Chile  Moderno  '* 
ought  to  be  placed  on  the  map,  if  not  on  the  western  and 
eastern  slopes  of  the  southern  Cordilleras  and  on  the  neigh- 
bouring Patagonian  plateaus,  which  were  the  abode  of  the 
tribes  mentioned  ? 

Immediately  after  the  paragraph  above  quoted,  the  follow- 
ing may  be  read  in  the  Argentine  Statement  (p.  557)  : 

"Moreover,  one  year  later  the  'Virreinato  del  Rio  de  la  Plata' 
was  erected,  and  the  Spanish  Sovereign  ordered  that  the  summit  of  the 
Sierra  Nevada  or  Cordillera  de  los  Andes  should  be  the  limit  between 
his  possessions  on  the  Pacific  side  and  those  on  the  side  of  the  Allan  tic  ^ 

Here  again  the  Argentine  Representative  attributes  to  the 
Spanish  Monarch  an  Order  which  as  a  matter  of  fact  he 
never  issued.  We  have  already  seen  that  the  Royal  Order  of 
August  I,  1776,  which  fs  the  fundamental  document  of  the 
foundation  of  the  Viceroyalty,  contains  absolutely  nothing  to 
justify  the  capricious  assertion  that  Charles  III.  had  estab- 
lished the  summit  of  the  **  Cordillera  Nevada "  as  the 
boundary  between  his  possessions  on  the  side  of  the  Pacific 
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and  on  the  side  of  the  Atlantic.  The  fact  of  including 
within  the  Viceroyalty  of  La  Plata  -'the  territories  of 
Mendoza  and  San  Juan  del  Pico/*  and  no  other  part  of  the 
Gobernacion  de  Chile,  implied  nothing  more  than  the  ex- 
tension of  the  Andean  boundary  as  far  as  the  head  waters  of 
the  River  Diamante,  and  did  not  deprive  the  "  Kingdom  of 
Chile  "  of  the  slightest  shred  of  its  trans-Andean  dominions 
south  of  the  southern  boundary  of  Cuyo,  which  dominions 
belonged  to  it  by  virtue  of  the  decrees  issued  in  favour  of  its 
first  Governors  and  were  so  acknowledged  in  the  same  official 
map  that  formed  the  basis  of  segregation  for  the  territories 
in  question. 

This  is  the  only  part  of  the  Cordilleras  to  which  the  words 
of  a  document  previous  to  the  Royal  Order  of  August  i,  1 776, 
refer,  and  which  speak  of  the  "  Resolucion  "  (decision)  of  the 
Sovereign,  to  entrust  Don  Pedro  de  Ceballos  with  the 
command  of  the  expedition  against  the  Portuguese  and  to 
appoint  him  Viceroy  of  the  Provinces  of  La  Plata,  conferring 
upon  him  "  the  superior  command  of  those  territories  and  of 
all  those  enclosed  within  the  district  of  the  Audience  of 
Charcas  as  far  as  the  Province  of  La  Paz  inclusive,  and  the 
cities  and  settlements  situated  as  far  as  the  Cordillera  which 
divides  the  Kingdom  of  Chile  in  the  district  of  {por  la  parte 
de)  Buenos  Aires y  It  will  be  readily  seen  that  the  italicized 
phrase  is  but  a  verbal  variant  and  involves  no  substantial 
alteration  of  the  sense  of  the  corresponding  phrase  in  the 
fundamental  Royal  Order  of  the  ist  of  August,  which  says: 
•*  The  territories  of  Mendoza  and  San  Juan  delPicOy  which  are 
to-day  a  dependency  of  the  Gobernacion  de  Chile.'*  Mendoza 
and  San  Juan  are  precisely  **the  cities  and  settlements  situated 
as  far  as  the  Cordillera  which  divides  the  Kingdom  of  Chile  in 
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the  district  of  Buenos  Aires,''  but  not  along  all  its  extent  over 
the  continent,  as  the  Argentine  interpretation  implies.  It 
seems  that  the  indefinite  nature  of  the  sentence  contained  in 
the  "  Resolucion,"  which  is  in  no  way  a  decisive  document 
and  which  undoubtedly  has  no  greater  force  than  the  Royal 
Order  of  the  ist  of  August,  1776,  was  the  reason  for  replacing 
it  in  the  wording  of  the  final  document  by  the  more  precise 
expression  which  speaks  of  **  the  territories  of  Mendoza  and 
San  Juan  del  Pico." 

In  the  judgment  of  the  Argentine  Representative  the  map 
of  Don  Juan  de  la  Cruz  Cano  i  Olmedilla  affords  no  proof  of 
the  rights  of  Chile  over  territories  east  of  the  Cordilleras,  but 
simply  "  represents  the  opinion  of  its  author,  a  compiler  of 
geographical  documents,  who  was  not  in  a  position  to  judge 
of  their  relative  value."  He  also  adds  that  the  map  "has 
no  bearing  on  the  boundary  question,"  and  that  it  contains 
errors  no  less  grave  than  others  which  are  dated  over  a 
century  later  (Argentine  Statement,  pp.  557-558). 

No  one  denies  that  the  map  of  Cano  i  Olmedilla  contains 
errors  of  some  magnitude  in  the  topographical  details  given 
by  it ;  but,  notwithstanding  this  it  cannot  be  gainsaid  that,  as 
a  most  competent  historian  and  geographer  has  stated,  the  map- 
"  is  a  historical  document  of  the  greatest  value  as  a  demon- 
stration of  the  geographical  knowledge  of  the  time  in  which 
it  was  published,  and  was  for  many  years  the  model  for  the 
charts  of  these  countries  drawn  in  Spain  and  abroad,  as  well 
as  the  starting  point  for  subsequent  studies."'  This  was 
the  cartographical  document  which  guided  Humboldt  in 
his  expeditions  in  South  America,  and  ranks,  in  the  opinion. 


*  Barros  A  ran  a,  Historia  Jeneral  de  Chile,  vol.  vii.  p.  161. 
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of  d'Avezac'  "among  the  most  valuable  maps"  in  the 
same  category  as  those  of  d'Anville  of  the  eighteenth 
century.  Even  the  Argentine  historian,  Don  Pedro  de 
Angelis,  an  able  defender  of  the  pretensions  of  his  country 
in  the  boundary  dispute  with  Chile,  writes  as  follows  in  the 
**  Discurso  Preliminar"  which  precedes  his  edition  of  Falkner  s 
book  entitled  Descripcion  de  la  Patagonia :  * 

^^  Another  proof  of  the  esUem  in  which  this  ivork  [Falkner's  book]  has 
been  heldy  is  its  having  served  as  the  text  for  the  formation  of  the  great 
map  of  South  America  of  which  Mr.  Arrowsmith  has  made  use,  and 
which  Don  Juan  de  la  Cruz  Cano  i  Olmedilla  published  in  Madrid  in 
^17  5^  ^^^  Ihus  far  nothing  has  been  brought  forward  to  discredit  these 
maps  in  any  way  J* 

The  errors  of  topographical  detail  contained  in  the  map 
do  not  in  the  least  degree  affect  the  general  tracing  of  the 
boundaries  which  appear  there  and  which  the  author  was 
enabled  to  make  in  view  of  the  official  documents  at  his 
disposal. 

The  Argentine  Representative  has  informed  the  Tribunal 
that  Juan  de  la  Cruz  Cano  i  Olmedilla  was  merely  a 
compiler^  who  was  not  in  position  to  judge  as  to  the  value 
of  the  documents  he  used,  and  that  the  map  is  merely  the 
expression  of  the  author's  individual  opinions. 

The  facts  contradict  this  assertion.      The  map 


1  of  Don  Juan  de  la  Cruz  Cano  i  Olmedilla  is  an 


official  one,  made  by  order  of  the  King,  and  the 
author  did  not  draw  on  it  anything  of  his  own  invention,  but 
consulted  the  oJfficicU  documents  in  the  Department  of  the 
Indies  as  well  as  others  placed  at  his  disposal  by  engineers 
and  geographers  of  his  time.    The  map  was  also  printed  with 

*  d'Avezac,  Observations  G^ographiqueSy  Paris,  1857,  p.  129. 

'  Coleccion  de  documentos,  etc.,  vol.  i.  Buenos  Aires,  1835,  part  iv. 
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the  approval  of  the  Ministry  and  the  sanction  of  tlie  Sovereign, 
who  awarded  a  prize  to  its  author  on  account  of  the  care 
and  accuracy  with  which  he  had  executed  his  commission. 
The  following  documents  will  prove  our  statement : 
In  a  communication  addressed  to  the  Minister,  the 
Marquis  de  Grimaldi,  under  date  of  December  8,  1767, 
Don  Juan  de  la  Cruz:^ 

"  Sir, — Don  Juan  de  la  Cruz  Cano  i  Olinedilla,  a  pensioner  of  His 
Majesty^  and  a  member  of  His  Royal  Academy  of  San  Fernando,  says, 
that  his  honour  being  involved  by  the  confidence  picked  in  him  by  your 
Excellency  when  you  ivere  pleased  to  command  him  to  execute  the  map  of 
South  America^  he  cannot  do  less  than  state  a  second  time  what  occurs 
to  him  on  the  subject,  in  order  that  he  may  be  successful  in  his  endea- 
vour to  serve  the  King  and  your  Excellency,  Moved  therefore  by  that 
incentive  which  should  inspire  a  son  of  our  country,  and  unwilling  to 
limit  himself  to  merely  correcting  the  map  of  Don  Francisco  Millau  i 
Maravaly  he  has  found  himself  under  the  necessity  of  constructing  another 
and  a  new  one  on  a  different  projection  (although  of  the  same  dimensions 
on  account  of  the  size  of  the  plates),  with  all  the  valuable  plans  which 
were  taken  for  this  purpose  from  the  Department  of  the  Indies^  which 
being  insufficient^  although  there  are  sixty-two  of  them^  it  would  be  advis- 
able that  your  Excellency  should  request  Don  Mantel  fosk  Ayala^  tlte 
Royal  Keeper  of  the  said  Department^  to  alloiv  those  he  has  to  be  usedj^ 

To  this  document,  which  shows  us  that  the  map  of 
Cano  1  Olmedilla  was  made  by  order  of  the  King  and 
based  on  official  documents,  we  add  another  which  has  been 
brought  forward  by  Don  Carlos  Morla  Vicufta.  It  is  a 
Memorial  sent  to  the  Crown,  in  proof  of  his  own  services, 
by  Don  Manuel  Jose  de  Orejuela,  who  had  been  appointed 
by  the  King  to  proceed  with  the  Governor  of  Valdivia  to 
the  discovery  of  the  "  C^sares."  It  is  dated  on  the  6th 
of  July,  1787,  and  in  one  of  its  paragraphs  says: 

'*As  an  expert  in  navigation,  he  (i.e.  the  petitioner,  Orejuela)  has 


^  This  docuipent  belongs  to  the  Archive  General  Central  of  AlcaU  de  Hen  ares. 
The  Chilean  Legation  in  l^ondon  has  an  authenticated  copy  of  it 
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imparted  information  concerning  maps  and  charts  to  Don  Juan  de  la 
Cruz  Cano  i  Olmedilla^  a  pensioner  of  His  Majesty  in  the  Royal  Acade- 
mies of  San  Fernando  and  the  Sociedad  Vascongada,  a  resident  of  this 
courts  assisting  him  tn  the  formation  of  the  general  charts  which ^  by  order 
of  His  Majesty^  have  been  drawn  up  concerning  the  South  American 
boundary^  published  with  ministericU  approval  and  presented  to  the  Royal 
Person  of  His  Majesty^  it  having  been  necessary  for  the  said  Don  Juan 
de  la  Cruz,  in  order  to  ensure  the  exactitude  of  his  information,  to  men- 
tion as  the  author  in  those  maps  the  said  Don  Manuel  de  Orejuela  as 
an  expert  regarding  the  coasts  of  the  Chonos  Archipelago  and  the 
territories  of  the  town  of  Osomo/'  etc.* 

We  also  call  the  attention  of  the  Tribunal  to  a  note 
with  which  Orejuela  accompanies  his  Memorial,  asking  the 
Secretary-General  of  the  Indies,  Don  Jos^  de  Galvez,  that 
several  copies  of  the  map  of  South  America  by  Don  Juan 
de  la  Cruz  be  sent  to  the  Governments  of  the  Colonies, 
because  of  their  presence  being  indispensable  for  guidance 
in  expeditions  such  as  that  which  had  been  entrusted  to 
him  for  the  discovery  of  the  "  Cesares." 

"  Using  this  guide"  he  says,  "  their  resolutions  will  be  better  directed 
not  only  now  but  in  future j  and  therefore  when  going  to  Buenos  Aires  with 
the  expedition  of  His  Excellency^  Senor  Ceballos,  a  copy  of  it  was  given 
him  for  his  guidanccy  which  is  to-day  in  possession  of  the  present  Viceroy" 

The  document  just  quoted  is  another  categorical  proof 
that  the  map  of  Don  Juan  de  la  Cruz  was  made  by  order 
of  the  Government  of  Spain  and  with  the  co-operation  of 
Royal  cosmographers  and  engineers  such  as  Orejuela.  It 
also  shows  that  its  publication  was  made  with  the  approval 
of  the  King  and  the  Ministry ;  and — a  point  of  capital 
importance — that  it  was  delivered  to  Don  Pedro  de  Ceballos, 
first  Viceroy  of  Buenos  Aires,  to  serve  for  his  guidance  in 
his   mission,  which  consisted,  as  we  know,   in  fulfilling   the 

'  The  document  belongs  to  the  Archive  General  de  Indias.     An  authenticated 
copy  is  kept  in  the  Chilean  Legation  in  London. 
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Royal  Order  of  August  i,  1776,  i.e.  to  make  war  on  the 
Portuguese  and  to  lay  the  foundation  of  the  new  Viceroyalty 
on  the  banks  of  the  Rio  de  la  Plata.  Orejuela's  testimony 
is  moreover  confirmed  by  the  instructions  left  by  Ceballos  to 
his  successor,  the  second  Viceroy  of  Buenos  Aires,  Don  Juan 
Jos^  de  Vertiz,  in  which  he  says  amongst  other  things  :  * 

^^And  in  order  that  it  may  serve  you  as  guide  in  the  tracing  of  the 
boundary  line^  I  leave  to  Your  Excellency  in  an  office  or  chamber  of  the 
fortress  a  map  executed  by  Don  Juan  de  la  Cruz^  Geographer  of  Bis 
Majesty^  printed  by  order  of  the  Court  and  containing  South  America,*^ 

In  view  of  all  these  circumstances,  we  may  confidently 
maintain  that  the  map  of  Don  Juan  de  la  Cruz  Cano  i 
Olmedilla,  made  and  published  by  order  of  the  Spanish 
Government,  immediately  preceding  the  foundation  of  the 
Viceroyalty  of  Buenos  Aires,  served  the  authorities  as  a 
topographical  basis  for  the  new  territorial  arrangements, 
and  was  used  by  the  persons  entrusted  with  the  practical 
execution  of  them  as  the  official  guide  for  their  operations. 
The  Sovereign's  acknowledgment  of  the  work  done  by 
Cano  i  Olmedilla  is  confirmed  by  the  following  document  :  * 

"Palace,  April  7,  1776.  To  Don  Francisco  Manuel  de  Mena  :  The 
King  has  determined  that  out  of  the  returns  of  the  Gazeta  and  Mercuric^ 
a  gratuity  of  6,000  reales  de  vellon  shall  be  paid  to  Don  Juan  de  la 
Cruz  in  consideration  of  the  care  and  accuracy  with  which  he  has  con- 
strutted  and  engraved  the  map  of  South  America^ 


-^ — --  The   Argentine    Representative    has    affirmed 

oimottua's   that  Cano  i  Olmedillas  map  has  no  bearing  on 
"S^f  ibonn^'  the   boundary   question.      The   fact    is,   however, 
**^**'     that  this  document  was  used  by  the   Plenipoten- 
tiary  of  the   Crown   of  Spain   in   the    negotiations   of    the 


^  Authenticated  copy  of  the  original  in  the  Archivo  General  de  Indias. 
*  Authenticated  copy  of  the  original  in  the  Archives  of  Alcala  de  Henares. 
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boundary  treaty  signed  with  Portugal  in  1777  and  was 
handed  over  by  the  Spanish  Government  to  their  boundary 
commissioners,  in  whose  official  correspondence,  as  well  as^ 
in  other  correspondence  of  later  date,  several  references  to> 
this  document  are  made.  The  celebrated  Don  Felix  de 
Azara,  one  of  the  Spanish  Commissioners,  although  he 
pointed  out  some  topographical  errors  in  the  map,  gives  the 
following  general  opinion  on  it :  **  This  map  is  rightly  held 
to  be  the  best  of  South  America."  ^  In  1802  Don  Francisco 
<3e  Requena,  who  was  also  one  of  the  Spanish  Commissioners 
in  the  demarcation  of  the  boundary,  said  : 

"  This  work,  which  was  printed  in  1775,  ^^  ^^  honour  to  the  Nation,  to 
the  tvise  Minister  who  promoted  it,  and  to  the  author  himself,  on  account  of 
the  minuteness  of  detail  and  the  completeness  with  which  he  executed  the       ^   jj^  " 
map  ,  ,  ,  At  the  time  the  map  was  published,  none  more  accurate  could 
have  been  mcuie" 

In  a  detailed  report*  made  upon  this  map  by  the 
""  Acad^mico  de  Niimero "  Don  Tomas  Lopez,  before  the 
Board  of  the  Geographical  Academy  of  Madrid,  under  date 
of  the  14th  of  July,  1797,  it  is  said  that  this  document  was 
-compiled  and  engraved  ** by  order  of  the  Ministry  of  State'' 
and  that  **  once  the  map  was  finished  .  .  .  it  was  presented 
io  the  King  and  Royal  personages  by  the  Minister  of  State, 
it  being  well  received  and  generally  pleasing  everybody.  Then 
the  Government  ordered  that  a  number  of  copies  should  be 
printed,  distributing  them  in  the  Ministry,  among  the  Ambas- 
sadors, persons  of  some  standing  and  various  m^n  of  letter s!' 
Examining  afterwards,  one  by  one,  the  different  countries 
represented  on  the  map,  the  report  states  that  "  the  Kingdom 


*  Voyages,  etc.,  vol.  i.  p.  12. 

*  Authenticated  copy  of  the  original  belonging  to  the   Library  of  the   Real 
Academia  de  Historia  in  Madrid. 
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of  Chile  is  the  best  part  of  this  map,*'  and  in  the  same 
paragraph  some  critical  remarks  are  made  upon  the  tracing 
of  the  coasts  in  the  region  of  the  Straits  and  of  the  shores 
of  the  Atlantic  up  to  the  Rio  de  la  Plata  including  them, 
as  is  done  on  the  map,  within  the  '*  Kingdom  of  Chile." 

Don  Luis  Dominguez,  in  his  Historia  Argentinay  also 
confirms  the  statement  that  the  tracing  of  the  boundary  line 
agreed  upon  by  the  Treaty  of  1777  "had  been  made 
according  to  the  map  published  at  Madrid  in  1775  by  Don 
Juan  de  la  Cruz  Cano  i  Olmedilla  constructed  from  the 
geodetical  surveys  of  the  boundary  Commissioners  under 
the  Treaty  of  1750."^ 

In  the  face  of  these  statements,  can  it  be  pretended  that  the 
tracing  of  the  political  boundaries  on  the  map  of  Don  Juan  de 
la  Cruz  Cano  i  Olmedilla  represents  only  in  certain  portions 
the  official  opinion  of  the  Crown  that  ordered  the  execution 
of  the  work,  and,  in  the  other  parts,  the  arbitrary  opinion 
of  the  author,  it  being  in  both  cases  a  question  of  the  boun- 
daries of  the  same  Spanish  province ;  namely,  the  ancient 
Gobernacion  del  Rio  de  la  Plata  ?  An  affirmative  answer  is 
made  even  more  impossible  by  the  fact  that  the  Royal 
Order  creating  the  Viceroyalty,  the  '*  Resolucion,**  and 
other  documents  preceding  it,  prove  that  the  differences 
between  Spain  and  Portugal  which  terminated  with  the 
Treaty  of  1777  were  the  immediate  cause  of  the  new 
territorial  distribution  of  the  Spanish  colony  by  which  the 
Viceroyalty  of  Buenos  Aires  was  formed  and  a  portion  of 
the  boundaries  of  the  Gobernacion  de  Chile  was  altered. 
In  both   respects  the  map  of  Juan  de  la  Cruz  afforded  the 


*  4th  edition,  p.  306. 
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topographical  bases,  and  certainly  it  would  not  have  met 
with  the  official  approval  of  the  Crown  had  not  the  tracing 
of  the  exterior  and  interior  boundaries  of  the  Spanish 
colonies  represented  exactly  the  opinions  of  the  authorities 
of  the  metropolis. 

bowid^         In  the  space  of  time  between  the  year  1776 — 


*^d2^  the  date  of  the  foundation  of  the  Viceroyalty  of 

^off^mM^  Buenos  Aires — and  the  end  of  the  period  of  the 

^^iSarad^om  Spanish  domination  in    tSio,  the  Court  of  Spain 

vptotbe     prescribed  nothing  new  as  to  the  demarcation  of 
ti]ii0  or  tiM  •     •      . 

the  boundary  which  divided  its  two  great  colonies  in 


the  southern  part  of  the  South  American  continent 
It  is  true  that  in  a  Royal  Order  of  1778  directing  the 
foundation  of  several  establishments  on  the  eastern  coast 
of  Patagonia  to  prevent  its  occupation  by  a  foreign  power, 
it  is  stated  that  said  coas^  forms  part  "of  the  Viceroyalty 
of  Buenos  Aires "  ;  but  from  the  instructions  delivered  by 
the  Government  of  the  metropolis  to  the  Viceroy  of  the 
Provinces  of  Rio  de  la  Plata,  that  he  might  transmit  them 
to  the  Commissioners  superintending  the  establishments 
of  Sin  Fondo  and  St  Julian  Bays,  it  clearly  appears  that 
the  regions  to  the  interior,  the  plateaus  to  the  east  of  the 
Cordilleras,  were  always  considered  as  integral  parts  of  the 
Captaincy-General  of  Chile.     The  Order  says  : 


BiTon  "There  are  two  principal  regions  to  which  we  must  direct 

Negro  and      our  attention,  and  occupy  soon  with  an  establishment  which 

nm  c^nftiM    ^^^  eventually  improve  and  may  serve  as  a  starting  point  for 

KiBsdmnof     others;    the  first  is   Sin   Fondo  Bay  or  San  Matias  Point, 

^^^'^**  where  the  river  Negro^  which  penetrates  for  nearly  300  leagues 

into  the  Kingdom  of  Chile^  discharges.     And  this  circumstance  makes 

its  occupation  and  the   erection   there  of  a  temporary  fort  still   more 

necessary." 
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And  further  on  it  adds  : 

''  That  the  Commissioner  of  Sin  Fondo  Bay  shall  direct  the  most 
precise  surveys  of  the  neighbouring  country,  endeavouring  to  obtain 
from  them  all  the  advantages  possible  for  the  consolidation  and  increase 
of  that  establishment,  extending  his  expeditions  to  the  inland  regions ; 
XhaxheshiUI  endeavour  to  direct  them  by  sea  as  its  first  object  to  the  mouth  of 
the  River  Colorado  or  de  las  Barrancas ^  which  also  penetrates  into  the  King- 
dom  of  Chile  and  is  situated  at  about  20  leagues  north  of  the  River  Negro."  ^ 

Whatever  may  be  the  disposition  as  to  some  points  of 
the  eastern  coast  of  Patagonia,  the  explicit  terms  of  this 
Royal  document  establish  beyond  doubt  that  the  Kingdom 
-of  Chile  comprised,  in  the  opinion  of  the  Spanish  Govern- 
ment, the  territories  stretching  for.  yoo  leagues  along  the 
River  Negro,  and  those  watered  by  the  River  Colorado.  As 
both  rivers  start  from  the  Cordilleras  and  run  east  towards 
the  Atlantic,  it  is  clear,  therefore,,  that  the  part  of  the 
Kingdom  of  Chile  to  which  this  document  refers  is  situated 
•east  of  the  Andes, 

To  prove  that  the  jurisdiction  of  Chile  '*  ended 

at  the  crest    of    the    Cordillera,'*   the    Argentine 

^.^iggig^    Representative  mentions  (Statement,  p.  4)  some  com- 

]i«^  tba*    munications  addressed  by  the  President-Governors 

dietimia  ter-  of  Chile,  Don  Ambrosio  de  Benavides   and  Don 

tiM        Ambrosio   0*Higgins,  in  1781    and  1789   respec- 

Cordlllent. 

tively,  to  the  Viceroys  of  Buenos  Aires,  Don  Jos6 
de  Vertiz  and  the  Marquis  of  Loreto.  On  consulting  the 
documents  to  which  the  Argentine  Representative  alludes, 
though  he  does  not  quote  them,  it  will  be  seen  that  they 
possess  none  of  the  convincing  value  which  he  ascribes  to 
them.  

*  The  entire  document  is  published  in  the  Memoria  del  Ministro  de  Re  lactones 
Esteriores  de  ChiUy  of  the  year  1874,  P-  'oo- 
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President  O'Higgins,  in  a  note  dated  at  Santiago  on  the 
loth  of  July,  1789,  informs  the  Viceroy  of  Buenos  Aires 
that  a  British  ship  had  been  sighted,  which  it  was  feared 
was  coming  to  those  seas,  and  he  adds  : 

"  I  communicate  this  news  to  your  Excellency,  principally  for  your 
information  and  as  bearing  upon  the  measures  you  are  taking,  by  reason 
of  those  of  a  similar  nature  which  have  occurred  on  the  Patagonian  and 
other  coasts  of  the  north  under  the  jurisdiction  of  your  ExcdiencyJ' 

In  a  note  of  the  3rd  of  December,  1781,  addressed  to 
Viceroy  Vertiz,  President  Benavides  spoke  of  ''Patagonia 
under  the  jurisdiction  of  that  Viceroy  alty  J'  ^ 

It  is  impossible  for  us  to  discover  in  these  two  phrases 
-of  the  two  Governors  of  Chile  the  slightest  indication  that 
they  fixed  the  termination  of  their  jurisdiction  on  the  "  crest 
of  the  Cordillera  de  los  Andes."  Both  communications 
speak  of  the  jurisdiction  of  the  Viceroy  of  Buenos  Aires 
-over  the  Patagonian  coast,  as  has  been  expressly  said  by 
O'Higgins  and — as  must  be  understood  without  giving 
his  words  a  false  interpretation — by  President  Benavides. 
We  have  already  said  that  in  those  years  the  Spanish 
Government,  fearing  a  foreign  invasion  on  the  eastern 
Patagonian  coast Sy  had  ordered  the  foundation  of  establish- 
ments on  that  littoral,  placing  them  in  temporary  dependency 
to  the  Viceroys  of  Buenos  Aires,  The  communications  of 
the  Presidents  can  only  refer  to  the  jurisdiction  over  a  small 
strip  of  the  eastern  littoral  of  Patagonia,  and  it  would  be 
absurd  to  contend  that  they  afford  any  proof  of  the  "  Cor- 
dillera  de   los    Andes"    dividing   the- jurisdictions  of  Chile 


*  A.  Berinejo,  Cuestion  de  Limites  entre  la  Repikblica  Argentina  i  Chile,  Buenos 
Aires,  1876,  p.  31. 
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and    Buenos   Aires    in   the    southern   extremity    of    South 
A  merica. 

In  order  to  show  more   clearly  the   inaccuracy 

^y^j^^j^    of  the  assertion  of  the  Argentine  Representative, 

S^^JJJj.  we  shall  mention  some  official  Acts  issued  by  the 

eTS^  same  Presidents  Benavides  and  O'Higgins,  whence 

it   will    be  seen   that    their  jurisdiction   extended 

over  territories  east  of  the  southern  Cordilleras. 

During  the  Colonial  Period  preceding  and  subsequent 
to  the  year  1776  the  Governors  of  Chile,  through  their 
Maestres  de  Campo  and  Lieutenant-Generals,  intervened 
with  the  forces  of  the  Kingdom  in  the  affairs  of  the  native 
tribes  inhabiting  the  eastern  valleys  of  the  Cordilleras  and 
adjacent  plains. 

From  the  administration  of  Don  Manuel  de  Amat  i 
Juniet  down  to  that  of  Don  Ambrosio  O'Higgins,  the 
Chilean  troops  marched  in  the  direction  of  the  Pampas  east 
of  the  Cordilleras,  crossing  over  the  gaps  existing  between 
the  rivers  Maule  and  Bio-bio,  to  pursue  the  Pehuenches- 
and  Aucaes  Indians,  who  no  sooner  allied  themselves  with 
the  Spaniards  than  they  joined  against  them  with  the 
Huilliches  and  other  Araucanian  Indians. 

MMtings  Representatives   from    the   tribes   east   of  the 

ttkdimaMtnm  Cordilleras   assisted    at    almost   all    the   so-called 

east  of  the 

ABdM.  **  Parlamentos "  (general  meetings)  held  by  the 
Governors  of  Chile  during  the  Colonial  Period  with  the 
Indians  of  their  dominion;  and  further,  in  those  meetings 
matters  under  discussion  were  sometimes  those  relating 
exclusively  to  the  eastern  region.  Thus  in  the  meeting 
held  at  Tapihue  in  1 746  it  was  stipulated  in  a  clause  added 
to  the  ordinary  wording  of  those  compacts  concluded  with. 
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the  natives,  "that  the  Indians  should  not  attack  the  inhabi- 
tants of  the  Pampas  or  the  Spaniards  who  crossed  them."  ^ 

One  of  the  most  important  of  those  meetings 
was  that  called  at  Lonquilmo  in  January  1 784,  in 
the  present  Chilean  department  of  La  Laja,  at  which  the  then 
Lieutenant-General,  Don  Ambrosio  O'Higgins,  presided 
in  the  name  of  the  Governor  of  Chile.  There  assembled 
at  this  meeting  Indians  from  all  the  '*  Butalmapus "  or 
districts  into  which  their  territory  was  divided  :  including 
**  the  Pehuenches,  who  had  in  their  train  representatives  of  new 
tribes  from  the  eastern  part  of  the  River  Neuquen  and  from 
the  inland  regions  by  the  Pampas  of  Buenos  Aires,  tribes 
hitherto  unknown,  and  who  bore  themselves  with  their  usual 
arrogance."*  Apart  from  the  narrative  of  what  occurred 
during  the  session  of  this  meeting,  there  are  other  previous 
circumstances  connected  with  it  In  a  meeting  held  at 
Los  Angeles  in  March  1781,  Don  Ambrosio  0*Higgins 
informed  the  Indians  of  the  arrival  of  a  new  Governor, 
**  the  most  illustrious  Senor  Don  Ambrosio  de  Behavides, 
appointed  by  His  Majesty,  whom  may  God  preserve,  as  his 
Captain- General  of  the  kingdom  and  of  the  adjacent 
provinces  of  Indians  from  the  plains  of  the  coast  of  Arauco 
in  its  entire  extent,  and  of  those  of  the  Cordilleras  and 
nations  beyond  these  lands'' 

In  the  articles  of  the  Treaty  or  Convention  drawn  up 
with  the  Indians  at  Lonquilmo  the  boundaries  of  the  four 
"  Butalmapus  "  were  established,  and  the  third  Article  says  : 

"  That  henceforth  there  will  be  included  in  this  same  Butalmapu  {the 
fourth  called "  de  la  Cordillera ')  the  Puelche  and  Pampas  Indians  who  own 


*  Memoria  del  Ministro  de  Relaciones  Esteriores  de  Chile,  1874,  p.  124. 

•  Morla  Vicuna,  Le  Chili  et  la  Ripublique  Argentine^  Paris,  1876,  p.  49. 
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the  countries  in  the  fwrthern  [eastern]  part  of  the  Kingdom  from  Maialgue- 
and  frontiers  of  Mendoza  down  to  Mamilmapu  situated  in  the  Pampas 
of  Buenos  Aires^  who,  forming  one  body  and  faction  with  our  Puelches  and 
Pehuenches  from  Maule,  Chilian  and  Antuco,  will  be  commanded  in  the 
name  of  the  King  our  Lord  to  submit,  together  with  the  rest  of  the 
Indians,  to  the  present  terms  of  general  peace,  assuring  them  of  the  Royal 
protection  so  long  as  they  abandon  their  pernicious  incursions  and 
hostilities  continually  exercised  against  the  Spaniards  of  the  jurisdiction 
of  Buenos  Aires,"  etc. 

AH   the  other  articles   agreed  to  at   this    meeting  were 
conceived  in  the  same  spirit  and  prove   the  existence  of  a 
general  conviction  that  the  Indians  from  the  eastern  side  of 
the  Cordilleras  were  dependent  on  the  Captaincy- General  of 
Chile.     The  Indians  acknowledged  the  Monarch  of  Spain  as 
their  King  and  Lord  and  pledged  themselves  to  obey  the  orders 
which  should  be  imparted  to  them  in  the  name  of  His  Majesty 
by  the  Captain- General  of  the   Kingdom   of  Chile  and  his 
Commander-in-Chief  on  the  frontiers.     In  addition  to  this,  on 
this  same  occasion  O'Higgins  recommended  the  loyal  Caciques 
of  the  Aucaes  and  Puelches  to   watch   vigilantly  over   the 
Magellanic  territories  and  to  give  notice  if  they  discovered 
any  foreigners  establishing  themselves  in  those  regions,  '\for^ 
the   information  of  the  Cafrtain- General  of  Chile,''  assuring^ 
them  that  in  such  cases  they  would  be  rewarded  in  proportion  ta 
their  zeal  and  activity.  ^ 

The  then  Governor  of  Chile,  Don  Ambrosio  de 
Benavides,  whose  testimony  is  quoted  in  the  Argentine 
Statement  as  an  apparent  proof  in  favour  of  the  "natural 
boundary"  in  the  "crest  of  the  Cordillera,"  informed  the 
Government  of  the  metropolis  of  the  assembly  convened  at 
Lonquilmo,   and,    explaining  the  special  importance  of  this. 


*  Morla  Vicuna,  I.e.  p.  50. 
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meeting,    says  in  his  communication   dated   at  Santiago  on 
the  nth  of  June,   1774: 

"  In  it  the  boundaries  and  territorial  dependencies  of  the  Butalmapus 
were  fixed  in  order  that  they  may  be  subdued  and  that  their  chiefs 
should  be  accountable  for  any  disturbances,  especially  as  to  the  rebellions 
of  frequent  occurrence  in  the  fields  and  Pampas  of  Buenos  Aires^  respecting, 
which  they  were  reprimanded  and  warned  that  in  future  they  should  not 
continue  them." 

In  the  answer  to  this  communication  the  Royal  satisfaction^ 
was  expressed  to  the  Governor  of  Chile  for  all  that  had  been 
done,  as  meriting  the  most  complete  approval.  If  President 
Benavides  and  his  Commander  on  the  frontier,  O'Higgins,  had 
exercised  such  an  act  of  sovereignty  over  tribes  whose  abode 
lay  outside  the  jurisdiction  of  Chile,  how  could  their  pro- 
cedure have  met  with  the  official  approval  of  the  Spanish 
Government  ? 
Tiie  Pam^A  In  a  note  dated  at  Concepcion,  Chile,  on  the  23rd 


la^uidedin  of  April,    1 785,   O'Higgins,    replying   to   a   Royal 
^^^^'^^     Order  of  the  31st  of  May,  1784.  with  reference  tO' 
the  Government  of  Chilo^,  and  to  the  Indians  of  the  neigh- 
bouring continent,  says : 

»  -  .  . 

*'  In  this  connection  I  deemed  it  advisable  to  fix  and  to  agree  in  the 
last  general  meeting  of  last  year,  1784,  as  to  the  territorial  districts  of  the 
Butalmapus  or  four  governments  of  the  Indians,  as  may  be  seen  more 
extensively  in  the  eighteen  articles  which  were  stipulated  in  the  shape  of> 
a  solemn  treaty  authorized  in  that  Congress,  giving  all  the  '  caciques  * 
present  to  understand  the  uncontested  right  and  force  of  the  Spanish 
domination  along  the  extent  of  the  country  situated  south  of  Bio- Bio 
dawn  to  the  Magellanic  LandSy  and  those  which  extend  across  the  interior- 
front  the  Provinces  of  Rio  dela  Plata  as  far  as  the  South  Sea" 

Further  on,  and  after  stating  that  the  neighbouring 
Indians  had  fulfilled  the  compact  of  Lonquilmo  by  not  attact- 
ing  the  ultramontane  Spaniards  of  the  neighbourhood  of  Cuyo, 
he  says  : 

"  //  seems  that  on  the  other  side  of  the  Cordilleras  and  in  tke^onfineS'  of 
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the  Viceroy alty  of  Buenos  Aires^  this  obedient  and  peaceful  disposition  of  the 
Indians  of  those  territories  is  not  to  befound^^  etc. 

The  confine  or  boundary  of  the  Viceroyalty  is  not  to  be 
found,  therefore,  on  the  **  crest  of  the  Cordillera,"  but  on  the 
lands  of  the  Pampas  Indians,  ''whol'  as  is  said  in  another 
part  of  the  same  document,  ''do  not  yet  acknowledge  subjection 
to  the  Presidents  of  Chiles 

In  view  of  the  exposition  we  have  just  given,  it  is  impos- 
sible to  maintain  the  assertion  of  the  Argentine  Statement 
(p.  532)  that 

"  without  considering  the  exceptional  jurisdiction  over  the  Province  of 
Cuyo  until  the  erection  of  the  *  Virreinato  del  Rio  de  la  Plata '  with  which 
that  province  was  incorporated,  no  Chilean  authority  ever  existed  to  the 
east  of  the  high  Andean  crest  until  the  occupation  of  the  Straits  of  Magellan 
in  1843." 

It  seems  unnecessary  to  repeat  that  the  jurisdiction  of  the 
Governors  of  Chile  over  the  territory  of  Cuyo  was  in  no 
manner  "  exceptional,"  but  that  such  region  formed  an  integral 
part  of  the  Kingdom  in  view  of  the  Royal  Orders  which 
constituted  it,  as  in  the  cases  of  Valdivia,  Concepcion,  Chilo^, 
or  any  other  province  of  the  Gobernacion ;  and  that  the 
authority  of  the  Government  of  Chile  in  this  eastern  portion  of 
its  dominions  was  fully  and  efficiently  exercised  during  little 
less  than  250  years  until  the  foundation  of  the  Viceroyalty  of 
Buenos  Aires.  After  this  deed,  which  gave  to  Chile  a  new 
boundary  separating  it  from  the  Viceroyalty  of  Buenos  Aires 
by  the  line  of  the  River  Diamante  and  the  River  Quinto  down 
to  the  coast  of  the  Atlantic  in  latitude  37*",  no  law  or  Royal 
resolution  can  be  produced  altering  the  course  of  the  boundary 
line,  precisely  as  it  appears  frorn  the  official  map  which  served 
as  the  basis  for  the  territorial  adjustments  of  1776.  The 
Governors  of  Chile  continued  to  exercise  their  authority  over 
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the  regions  east  of  the  Cordilleras  and  south  of  the  territory  of 
Cuyo,  as  is  proved  by  the  guerrilla  expeditions  against  the 
Pehuenches,  Aucaes,  and  Pampas  Indians  and  by  the  meetings 
held  with  them. 
chiiMui  In   the  last  twenty  years    of   the    eighteenth 

miasioiui  to 

tbeeairtof  century  the  voyages  of  missionaries  to  the  Indians 
corduiens.  on  the  eastern  side  of  the  Cordilleras  were  renewed, 
thus  continuing  the  enterprises  which  by  order  of  the 
Governors  of  Chile  the  Jesuits  had  carried  out  in  the  latter 
half  of  the  seventeenth  and  beginning  of  the  eighteenth 
centuries.  After  the  destruction  of  the  mission  established  on 
the  shores  of  Lake  Nahuelhuapi,  many  years  passed  before 
any  attempt  was  made  to  re-establish  it ;  but  in  1 764,  while 
Don  Antonio  Guill  1  Gonzaga  was  Governor  of  Chile,  the 
Jesuits,  through  their  Father  Procurador,  Juan  Nepomuceno 
Walther,  renewed  the  proposal  for  a  vast  plan  of  missions, 
asking  for  the  re-establishment  of  the  mission  of  Nahuelhuapi 
with  the  object  of  starting  from  it  the  evangelization  of  all  the 
Indians  of  Patagonia,  the  Straits  and  Tierra  del  Fuego.  In 
this  connexion  there  has  been  discovered  in  the  **  Contaduria 
Jeneral  "  of  Madrid  a  report  which  was  made  in  view  of  a 
letter  from  the  Governor  of  Chile,  Guill  i  Gonzaga,  and  of 
certain  documents  drawn  up  in  connexion  with  the  foundation 
of  the  village  of  Chonchi  and  mission  of  Caylin,  both  in  the 
Island  of  Chiloe.  In  this,  reference  is  made  to  the  letter  of  the 
Governor,  and  also  to  two  petitions,  one  from  the  Father 
Procurador  Walther  and  the  other  from  the  Protector  of  the 
Chiloe  Indians,  as  well  as  to  a  report  from  the  then  Governor 
of  the  Province  of  Chilo^.  In  his  petition  Father  Walther 
uraed  an  increase  in  the  number  of  missionaries  to  those 
latitudes,    because,    he   says,    ^' other  missions   are    urgently 
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7ieeded  to  save  the  souls  of  different  races  living  towards  the 
Straits  of  Magellan'^  He  also  affirmed  that  the  Puelches  and 
Pay  as,  i.e.  the  Indians  who  lived  on  the  eastern  side  of  the 
Cordilleras  opposite  Cliilod,  had,  from  the  year  1 722,  repeatedly 
asked  for  missionaries. 

These  ideas  met  with  a  favourable  reception  on  the 
part  of  the  Government ;  and  by  a  decree  of  the  1 2th  of 
July,  1764,  the  Governor  of  Chile,  by  virtue  of  the  power 
granted  him  by  Royal  Order  of  the  I2th  of  February,  1761, 
assigned  to  each  individual  of  the  two  missions,  the  founda- 
tion of  which  was  agreed  to  at  Chonchi  and  Caylin,  three 
hundred  pesos  a  year,  and  to  others  he  granted  one  hun- 
dred  pesos  during  the  years  in  which  ''they  effected  an 
entrance  to  the  main  land  so  as  to  reach  the  Straits  of 
Magellan  and  the  races  inhabiting  it,  provided  that  none  be 
^  effected  without  the  express  consent  of  that  superior  Govern- 
ment!'  * 

In  consequence  of  the  official  authorization  to  carry  out 
their  enterprise,  the  Jesuits  began  the  work,  and  in  1765  a 
mission  was  established  at  the  port  of  Ralun,  a  starting  point 
for  the  interior  on  the  coast  of  Reloncavl  Inlet.  At  the 
same  time  Father  Sejismundo  Guell  undertook  to  open  the 
lost  road  to  the  ancient  mission  of  Nahuelhuapi.  His  first 
explorations,  however,  failed,  and  when  he  was  preparing  for 
another  attempt,  the  expulsion  of  the  Jesuits  from  the  Spanish, 
colonies  took  place  as  decreed  by  Charles  III.  in  1767. 

ratber  The  missionary  work  of  the  Jesuits  was  after- 

lUnendos'  '  ,  t-  •  i       • 

miMtoB.    wards     continued     by    the     Franciscans,     and     it 
devolved  upon  Father  Francisco  Menendez  to  carry  it  out 

*  Mentor ia  del  Mimstfo  de  Relaciones  Esteriores  de  Chile,  1874,  pp.  1 41-143; 
Fonck,    Viajes  de  Frai  Menendez  a  Nahuelhuapi,  p.   10 1. 
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in  the  southern  region  on  both  sides  of  the  Cordilleras.  In 
the  introduction  to  his  Journal  of  the  first  voyage  to  the 
interior  of  the  Cordilleras,  which  he  accomplished  in  1783, 
starting  from  the  town  of  Castro  in  Chiloe,  he  says  :  * 

'*  It  was  my  lot  to  be  one  of  the  fifteen  priests  who  were  sent  by 
the  College  of  Ocopa  to  Chilo^,  and  the  Father  Commissioner  of 
Missions  gave  us  in  Lima  a  copy  of  a  Royal  Order  for  the  foundation  of 
the  villages  of  Chonchi  and  Caylin  requested  by  the  Jesuit  Fathers.  .  .  . 
And  the  said  Order  commands  those  succeeding  the  Jesuits  to  endeavour 
to  find  a  passage  to  the  other  side  of  the  Cordilleras  and  to  see  if  the 
Magellanic  lands  can  thereby  be  inspected.  .  .  .  The  circular  mission  over 
these  islands  devolved  upon  me,  and  I  took  the  opportunity  of  obtaining 
information  from  many  of  their  inhabitants,  both  Indians  and  Spaniards, 
among  whom  were  Don  Miguel  Barrientos  and  his  sons  living  in  the 
province  of  Quiquell.  These,  in  the  month  of  April  of  this  year  eighty- 
three^  penetrated  into  the  Cordilleras  as  far  as  the  point  where  they  found 
the  streams  (vertientes)  flowing  to  the  east ;  they  returned  by  reason  of  it 
being  late  in  the  season,  and  on  their  return  to  Chilo^  they  asked  me 
to  accompany  them.  As  I  had  the  same  desire^  I  discussed  the  matter 
with  the  Father  President  and  the  Governor^  and  we  agreed  to  begin  the 
mission  sooner,  starting  much  earlier  than  usual,  and  in  that  manner  I 
accomplished  both  objects." 

Father  Menendez  penetrated  into  the  Cordilleras  for  the 
second  time  in  1 786  by  the  estuary  of  Comau,  went  up  the 
River  Bodudahue,  towards  a  secondary  pass  between  this 
river  and  the  lakes  giving  origin  to  the  River  Futaleufii- 
Yelcho,  and  on  the  2nd  of  January,  1787,  crossed  the 
water-parting  range  bordering  on  the  west  the  valley  of 
the  Lelej,  an  affluent  of  the  Chubut.  Some  of  his  com- 
panions advanced  even  further  east  and  found  unmistakable 
traces  of  the  presence  of  Indians  in  those  valleys. 

In  the  years  1791  to  1794  Father  Menendez,  by  order  of 
his  official  superiors,  carried  out  explorations  in  the  region  of 
Lake  Nahuelhuapi,  which  for  centuries  had  served  as  a  centre 

*  Fonck,  Viajes  de  Frai  F.  Menendez  a  la  Cordillera,   Valparaiso,  1896,  pp.  4-7^ 
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and  starting  point  for  Chilean  enterprises  of  missionary  work 
and  discovery  in  Patagonia  east  of  the  Andes.  As  the 
Province  of  Chiloe  had  been  placed  from  the  year  1 768  under 
the  immediate  administration  of  the  Viceroys  of  Peru,  these 
were  the  official  superiors  who  had  to  decide  on  Father 
Menendez*s  enterprises.  In  the  Journal  of  his  expedition  of 
1 79 1  Father  Menendez  says  :^ 

**  His  Excellency  the  Viceroy,  Don  Francisco  Gil  i  Lemus  ordered 
me  back  to  Chiloi  with  the  sole  object  of  discoi^ering  Lake  Nahtulhuapi  and 
of  exploring  for  a  distance  of  five  leagues  round  it.  By  order  of  His 
Excellency  I  was  provided  in  that  capital  with  all  that  I  considered 
necessary,  and  His  Excellency  gave  orders  to  the  Governor  of  that 
province  (Chiloe)  to  allow  me  all  the  necessary  equipments." 

On  the  1st  of  August,  1792,  the  said  Viceroy  issued  the 
following  decree  : 

"  In  view  of  this  report  and  in  consideration  of  the  different  orders 
which  at  various  times  have  been  addressed  to  the  Captaincy-General  of 
Chile  and  even  to  this  Government^  that  the  greatest  zeal  be  shown  in 
endeavouring  to  discover  the  several  tribes  inhabiting  the  uncultivated  lands 
stretching  from  the  Patagonian  coast  to  that  of  Valdivia  and  Chiloe  .  .  . 
it  is  therefore  necessary  that  every  effort  which  may  appear  opportune 
and  advisable  in  order  to  attain  the  desired  end,  should  be  continued 
with  all  vigour  and  activity."  ^ 

The  journals  of  Menendez's  expeditions  give  us  an 
account  of  the  success  of  his  enterprises.  He  crossed  the 
Cordilleras  several  times,  settled  in  Nahuelhuapi,  having 
friendly  relations  with  the  bands  of  Indians  then  roaming 
about  the  pampas  at  the  eastern  foot  of  the  Andes,  and  even 
started  excursions  to  the  interior  which  took  him  as  fai  as 
the  River  Colloncura,  at  no  great  distance  from  the  site  of 
the  present  village  of  Junin  de  los  Andes. 

It    is    true   that  Menendez  s   journeys  were   not  ordered 

*  Fonck,  Viajes  dc  Frai  Menendez  a  Nahuelhuapi^  pp.  164-167. 

'  Fonck,  Lc.  p.  347. 
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directly  by  the  Governor  of  Chile  but  by  the  Viceroy  of  Peru 
in  virtue  of  the  exceptional  arrangement  regarding  the 
administration  of  the  Province  of  Chiloe.  But  on  the  other 
hand,  if  the  "  crest  of  the  Cordillera"  had  formed,  as  claimed 
by  the  Argentine  Representative,  the  western  frontier  of  the 
Viceroyalty  of  Buenos  Aires  which,  according  to  the  text  of  the 
Deed  of  its  Foundation,  should  enjoy  ''absolute  independence 
from  the  Viceroys  of  PerUy'  how  could  the  Viceroys  of  Peru, 
Don  Teodoro  de  la  Croix  and  Don  Francisco  Gil  i  Lemus, 
as  well  as  their  subalterns,  the  Governors  of  Chilo^,  possibly 
have  ordered,  encouraged,  and  equipped  expeditions  of  dis- 
covery and  missions  which  penetrated  into  the  heart  of  the 
Patagonian  Pampa  east  of  the  Cordilleras,  bringing  soldiers 
and  workmen  from  Chiloe,  and  establishing  permanent 
barracks  and  a  mission  as  a  central  point  of  meeting  for  the 
Indians  who  went  in  crowds  to  treat  with  them  ? 

During  the  Colonial  Period,  both  before  and 
JJJI^  after  the  foundation  of  the  Viceroyalty  of  Buenos 
nh^^ljy^Aires,  the  Chilean  mission  at  Nahuelhuapi  east 
*"*'  of  the  Southern  Cordilleras  was  the  central  point 
for  the  conversion  and  subjugation  of  the  Patagonian  Indians. 
The  fame  which,  in  this  respect,  it  enjoyed  in  Chile  is  seen  from 
the  descriptions  given  by  renowned  writers  of  the  Colonial 
Epoch,  such  as  Fathers  Rosales,  Olivares,  and  Molina,  all  of 
whom  place  it  within  the  **  Kingdom  of  Chile,"  and  finally  in 
the  journals  of  Father  Menendez  and  of  his  contemporary, 
the  pilot  Jos6  de  Moraleda,  according  to  whom  "  the  lake 
belongs  to  the  jurisdiction  of  the  Province  of  Chilo^."  ^ 

The  laws  of  the  Indies  forbade  the  Viceroys,  Presidents, 
and  Governors  to  interfere  with   the  jurisdiction  of  others, 

*  Fonck,  pp.  320  and  321. 
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and,  therefore,  the  **  Cordillera  de  los  Andes "  lying  to  the 
west  of  the  site  of  the  mission  of  Nahuelhuapi  could  not  be 
considered,  either  before  or  after  the  year  1776,  as  the 
boundary  between  Chile  and  the  Gobernacion  del  Rio  de  la 
Plata  or  Viceroyalty  of  Buenos  Aires. 

It  was  generally  believed  in  Chile,  even  up  to  the 
latest  periods  of  the  Colonial  regime,  that  the  plains  at 
the  eastern  foot  of  the  Cordilleras  and  south  of  the  boundary 
of  Cuyo  belonged  to  Chile.  In  a  speech  addressed  to  an 
Indian  chief,  while  in  the  midst  of  the  eastern  plains,  those 
pampas  are  called  **  Chilean  deserts"  by  the  **  Alcalde" 
(Mayor)  of  the  City  of  Concepcion,  Don  Luis  de  la  Cruz, 
who  crossed  the  Cordilleras  in  1806  by  the  Antuco  Pass, 
escorted  by  Chilean  soldiers,  to  discover  new  roads  which 
might  facilitate  the  traffic  with  Buenos  Aires.^  In  a  report 
of  his  works  sent  on  the  17th  of  July,  1807,  to  the  **  Prior  " 
and  "Consules"  of  the  capital  of  Chile,  the  same  Don 
Luis  de  la  Cruz,  praising  the  results  of  the  expedition 
and  the  projected  road,  said  : 

"  The  *  Consulado '  will  find  that  by  it  (the  road)  this  Kingdom  is 
connected  with  that  of  Buenos  Aires,  leaving  on  our  side  as  much  land 
as  can  be  claimed  by  the  Kingdom  of  Chile  in  all  its  extent.  You  will 
find  first-class  land  to  extend  our  cattle  farms  and  enable  our  com- 
merce to  reach  Europe.  You  will  find  fertile  regions,  immediate  water 
supplies,  and  adequate  sites  for  our  settlements.  You  will  find  easy 
means  to  defend  our  Patagonian  coasts  from  our  foreign  enemies ^  making 
use  of  our  new  friends  (the  Indians)  to  defend  our  discoveries  and 
conquests  in  the  most  distant  places." 

Such  was,  at  the  time  of  the  Independence,  the  situation 
of  the  **  Kingdom  of  Chile"  and  of  the  *' Viceroyalty  of 
Buenos  Aires"  regarding  the  southern  regions  of  the  con- 
tinent. 


*  Angelis,  Coleccion^  etc.,  vol.  i. 
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AVHATWAS  UNDERSTOOD  BY  "CORDILLERA  DE  LOS  ANDES" 

DURING  THE  COLONIAL  EPOCH. 

IN  chapter  ii.  of  his  Statement  the  Argentine  Repre- 
sentative investigates  what  was  understood  by  **  Cor- 
dillera de  los  Andes  "  during  the  Colonial  Epoch. 

Among  the  reasons  which,  according  to  him,  make  it 
obligatory  to  establish  precisely  the  sense  of  these  words, 
is  the  necessity  of  confining  the  differences  of  opinion  be- 
tween the  Experts  **  to  matters  within  the  '  Cordillera  de 
los  Andes,'  "  and  he  would  derive  this  necessity  from  Article 
II.  of  the  Protocol  of  1893. 

Although  this  point  is  treated  at  some  length  in  an- 
other part  of  this  Statement,  it  may  be  convenient  to  observe 
here  that  the  article  of  the  Protocol  quoted  contains  no 
reference  whatever  as  to  the  necessity  of  confining  the 
differences  of  the  Experts  to  the  region  of  the  **  Cordillera," 
It  speaks  of  the  dominion  and  sovereignty  which  both 
Republics  have  respectively  to  the  east  and  west  of  the 
**  main  chain  of  the  Andes "  in  conformity  with  the  spirit 
of  the  Treaty  of  188 1,  and  it  establishes  the  absolute  sove- 
reignty of  each  State  over  the   respective  littoral,  referring 
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especially  to  the  peninsular  region  of  the  Pacific  in  the 
neighbourhood  of  parallel  52°.  The  **  main  chain  of  the 
Andes  "  is  a  vague  term,  only  to  be  understood  by  bearing 
in  mind,  as  the  article  says,  the  **  spirit  of  the  Treaty  of 
1 88 1  ";  and  according  to  this  same  **  spirit,"  the  line  traced 
must  follow  the  water-divide,  which  can  be  no  other  than 
the  divortiunt  aquarum  between  the  rivers  flowing  to  Chile 
on  the  west  and  to  the  Argentine  on  the  east.  Up  to 
that  line,  therefore,  the  dominion  and  sovereignty  of  the 
two  States  extend,  and  the  possible  differences  between  the 
Experts  are,  according  to  the  Treaty  (Article  I.)  and  the 
Protocol  (Article  III.)  precisely  those  liable  to  arise  where 
**  the  water-divide  should  not  be  clear." 

But  leaving  this  point  aside  for  the  moment,  by  examining 
the  very  quotations  of  the  Argentine  Representative,  and 
adding  others  which  are  of  importance  in  this  matter,  we 
shall  see  if  it  be  possible  to  maintain  the  assertion  that 
the  name  of  "  Cordillera  de  los  Andes"  was  applied  in  the 
Colonial  Epoch  only  to  the  high  snowy  crest  of  the  central 
chain  (whether  real  or  imaginary)  of  the  mountain  (Argen- 
tine Statement,  p.  25). 
auotatioiw  The  treatment  of  this  matter,  found  in  chapter 

In  obapter  iL 

of tbeArgen-  ii.  of    the  Argfentine   Statement,   offers   a   certain 

tine  State-  ^ 

meat  with   difficulty    owing   to    the    disorderly   and    confused 

to^^etiiat  "^^^'^^^r  *"  which  the  principal  point  is  developed. 

M^^^^c^r-  Under  the  heading  '*  Meaning  of   the    Cordillera 

tblf^niia  de  los  Andes  in  the  Colonial  Epoch,'^  the  Argen- 

itolnii!^    tine    Representative   has   collected   some    twenty- 


fetation  of   five    quotations   from    chroniclers    and    travellers 

thlsaaaer- 

tion.        between  the  sixteenth  and  eighteenth  centuries,  all 
of  whom  say,  in   more  or  less  the  same  words,  that  what 

CHAP.    VI. 


IN  THE  COLONIAL  EPOCH.  I53 

was  properly  called  •'Chile*'  is  delimitated  on  the  east  by 
the  "Cordillera,"  by  the  "Cordillera  Nevada,"  by  the 
*'  famous  Cordillera."  by  the  *'  Great  Snowy  Cordillera," 
etc.  We  fail  to  discover  how  similar  expressions  which  are 
repeated  in  numerous  writings  of  the  Colonial  Epoch,  apart 
from  those  quoted  by  the  Argentine  Representative,  can 
serve  to  present  clearly  the  idea  which  those  writers  and 
their  contemporaries  had  of  the  **  Cordillera  de  los  Andes"; 
and  we  must  therefore  take  exception  to  the  arbitrary 
manner  in  which  the  Argentine  Representative  draws  his 
own  conclusions  when  he  deduces  from  these  quotations,  as 
shown  in  paragraph  3  of  the  same  chapter,  the  following 
statement :  "  The  authorities  quoted  sujffice,  also,  to  prove  that 
the  Cordillera  de  los  Andes  is  the  name  given  to  the  high 
crest  of  the  principal  chain  of  the  Andes ^ 

An  analysis  of  this  chapter  reveals  that  among  all  the 
numerous  writers  quoted  there  are  but  four  authors  from  whose 
works  the  Argentine  Representative  has  reproduced  a  few 
paragraphs  which  refer  to  the  configuration  of  the  "  Cordillera" ; 
and  it  is  easy  to  demonstrate  that  none  of  them  is  sujffi- 
ciently  weighty  to  prove  that  the  words  '*  Cordillera  de  los 
Andes  "  were  only  applied  to  "  the  high  crest  of  the  principal 
chain." 

We  shall  begin  with  the  three  authors  who,  according 
to  the  Argentine  Statement  (page  25),  are  "the  highest 
Chilean  authorities  of  the  Colonial  times,"  namely,  the  Jesuit 
Fathers  Diego  de  Rosales,  Alonso  de  Ovalle  and  the  Abb^ 
Juan  Ignacio  Molina. 
Tba'^cor*  Father  Rosales,  in  his  work  entitled  Historia 

dlUera" 

MMordiBs  to  General  del  Reyno  de  Chile,  has  devoted  a  lengthy     ^p*  ^' 
chapter,  the  third  of    book  ii.,   to  the  description 
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of  the  Cordilleras  under  the  heading  **  The   Great   Snowy 
Cordillera  and  the  diversity  of  its  climate."* 

Therein  it  may  be  seen  that  Father  Rosales  speaks  of  the 
**  Cordillera"  as  a  **  mass  of  heaped  up  mountains''  which  is 
^^ forty  leagues  in  its  widest  part'' ;  that  not  only  in  Peru  and 
Quito  but  also  in  some  parts  of  the  Kingdom  of  Chile  ''it 
separates  and  forms  two  Cordilleras','  the  valleys  of  which 
are  inhabited  by  Indians  and  Spaniards  and  which  ''in  the 
southern  part  of  Chile  divides  into  an  infinite  number  oj 
islands^  forming  t/ie  Chilod  and  Chonos  Archipelago,"  etc. 
When  speaking  of  the  ancient  road  crossing  the  Cordilleras 
in  the  latitude  of  Villarica,  and  which  was  known  to  him 
through  his  own  voyages,    Father   Rosales  says  that  there 

"  all  the  Cordillera  is  crossed  through  a  gap  of  thirty  leagues  by  a  road 
comparatively  smooth,  while  in  crossing  from  Santiago  to  Mendoza  the 
road  is  more  difficult,  because  from  the  valley  of  Aconcagua  begins  the 
ascent  of  the  Cordilleras  and  very  high  mountains;  so  much  so  that  on 
reaching  the  highest  point  when  crossing  the  Cordillera,  one  finds  one's 
self  many  leagues  above  the  clouds." 

To  this  we  may  add  what  he  says  in  chapter  xii.  of  the 
-same  book  respecting  the  River  Aconcagua  : 

"  The  depth  and  speed  of  this  river  would  make  the  passage  of  the 
Cordillera  difficult  were  it  not  that  in  the  midst  of  it  (the  Cordillera)  is 
found  a  canon  between  two  very  steep  precipices,  where  a  very  strong 
bridge  has  been  placed,  and  there  guards  have  been  stationed  who 
examine  the  travellers." 

The  passage  quoted  can  only  refer  to  the  place 
called  **  Puente  de  las  Vizcachas,"  where  since  olden  times 
the  road  from  Santiago  to  Mendoza  crosses  the  River  Aeon- 


*  On  page  i6  of  the  Argentine    Statement  some  fragmems  of  this  chapter 
are  quoted,  being  erroneously  attributed  to  Don  Alonso  de  Soldrzano  i  Velasco. 
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cagua  by  a  bridge,  and  this  point,  although  more  than  forty 
Jcilometres  west  of  the  '*  cumbre''  (summit  or  highest  crest  of 
the  main  chain  according  to  Argentine  interpretation)  is, 
as  Rosales  says,  "  in  the  midst  of  the  Cordillera/'  We  shall 
quote  the  following  from  among  the  numerous  passages  which 
prove  that  Father  Rosales  does  not  use  the  word  "Cordillera" 
.in  the  restricted  sense  which  the  Argentine  Representative 
attempts  to  apply  to  it. 

Book  ii.  chap.  v.  : 

*'  This  Kingdom  (Chile)  also  contains  treasures  of  silver  in  several 
ranges,  especially  those  of  the  Peguenches,  who  dwell  within  the  Cor- 
dillera  towards  Viilariciiy  where  a  hill  was  found  with  veins  of  silver 
visible  through  the  crevices  of  its  rocks." 

Book  ii.  chap.  ii.  : 

"  By  the  same  line  and  road  of  Villarica  are,  in  the  midst  oj  the  Cor- 
dillerdj  the  two  famous  lakes  of  Epulabquen — signifying  *two  seas'— for 
indeed  in  their  greatness  they  appear  as  such.  ...  I  remain  silent  con- 
cerning other  lakes  of  minor  importance,  such  as  those  of  Lloben, 
Maguey-labquen,  Ranco-labquen,  and  Quino-labquen,  which  are  at  the 
foot  of  the  Cordillera  and  receive  its  streams  (vertientes)." 

Book  ii.  chap.  xiii.  : 

"  The  Bio- Bio  rises  in  the  interior  of  the  snoivy  Cordillera ;  from 
January  its  fords  begin  to  be  perceptible,  and  improve  daily  until  March, 
and  by  May  they  are  at  their  best.  Within  the  Cordillera  there  are  some 
rivers  which  serve  for  the  communication  and  commerce  of  the  Peguenche 
Indians^  although  their  rapidity  and  great  rocks  render  them  dangerous." 

Book  vii.  chap.  ix.  : 

"The  Governor  being  hurt  that  the  Peguenches— who  are  the  Indians 
inhabiting  the  midst  of  the  Cordillera — should  have  allowed  passage  to 
Lientar  to  attack  Chilian  in  the  rear,  although  some  said  that  the 
Puelches  had  allowed  the  passage,  it  was  not  so,  because  the  Puelches  are 
the  nation  livings  not  in  the  Cordillefay  but  on  the  other  side^  in  the  plains 
which  run  towards  C6rdoba  and  Buenos  Aires.  .  .  ." 

Numerous  other  proofs  might  also  be  cited  from  another 
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work  of  F'ather  Rosales  entitled,  Conquista  Espiritual  del 
Reyno  de  Chile,  which  still  remains  unpublished.  Of  this 
some  paragraphs  are  to  be  found  in  the  National  Library  of 
Santiago  de  Chile  and  have  been  reproduced  in  volume  iii. 
of  Don  Miguel  Luis  Amundtegui's  book  entitled  La  Ciiestion 
de  Limit es  entre  Chile  i  la  RepHblica  Arjentina. 

When  discussing  the  location  of  the  mythical  city  of  the 
**  Cesares,"  Father  Rosales  says  among  other  things  : 

"  The  distance  from  the  principal  part  of  the  city  of  Chile,  which  is 
that  of  Santiago,  to  the  Cesares  is  over  500  leagues.  And  between  them 
there  is  a  chaos  of  snowy  Cordilleras^  ^ 

In  another  part,  speaking  of  the  steps  taken  by  Father 
Mascardi  for  the  discovery  of  the  '*  Cesares,**  he  said  : 

"Besides  this  the  Father  had  information  shortly  afterwards  of 
another  city  of  Spaniards  which  was  situated  within  the  Cordilleras 
towards  the  region  of  the  Chonos  and  of  the  Southern  Ocean."  * 

And  in  a  letter  from  Feather  Mascardi  addressed  to  the 
Governor  of  Chilo6,  Don  Juan  Henriquez,  reproduced  by 
Father  Rosales  in  the  same  chapter,  the  following  may  be 
seen  : 

"  In  the  letter  which  I  wrote  last  year  to  your  Excellency,  I  gave  you. 
an  account  of  the  voyage  I  made  towards  the  Chonos,  of  the  great 
attention  paid  me  by  the  Poyas  and  barbarians  inhabiting  along  this 
road,  and  of  the  good  will  with  which  they  received  the  Christian  faith 
and  teaching,  as  well  as  of  the  many  conflagrations  near  various  lakes 
of  this  Cordillera  caused,  as  I  personally  saw  two  years  ago,  by  the 
Spaniards  of  the  South,  who,  in  my  opinion,  were  only  seeking  a  road  by 
this  Cordillera  in  order  to  join  the  Spaniards  of  Valdivia  or  Chiloe." 

It  is  clear,  therefore,  that  if  an  author  alludes  to  tribes  of 
Indians,  to  cities,  and  to  lakes  which  by  reason  of  their  size 
seem  like  seas,  as  situated  *'  in  the  centre  of  the  Cordillera,"' 

*  Amundlegui,  loc.  tit.  iii.  p.  79.  *  Ibid.  p.  95. 

«  Ibid.  p.  98. 
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and  says  that  the  **  Cordillera  "  has  a  width  of  forty  leagues, 
and  that  in  the  south  it  divides  to  form  islands  and  archipela- 
goes, one  cannot  impute  to  him  the  idea  that  such  *' Cor- 
dillera "  is  nothing  more  than  a  high  crest  of  a  principal 
chain.  In  every  single  instance  where  Father  Rosales  uses 
the  expression  "  Cordillera  *'  in  the  singular  he  refers  to  the 
mass  of  ranges  and  hills,  to  the  **  mass  of  heaped  up  moun- 
tains "  with  their  ridges  and  interposed  valleys,  without  par- 
ticularizing a  prominent  crest  ;  and  when  describing  the 
''  summit  of  the  Cordillera "  on  the  road  from  Santiago  to 
Mendoza,  he  expressly  adds  the  distinctive  phrase  **lo  sumo" 
(the  highest  point)  so  as  to  leave  no  doubt  as  to  the  part  of 
the  **  Cordillera  "  to  which  he  refers.  Just  as  nowadays  the 
word  "  Cordillera"  is  often  used  in  the  plural  ("  Cordilleras"), 
Father  Rosales  and  many  other  writers  of  the  Colonial  Epoch 
used  it  in  the  same  comprehensive  sense  to  designate  the 
multitude,  the  **  chaos  *'  of  ranges  and  masses  which  together 
form  the  **  Cordillera  de  los  Andes."  *  We  may  here  remark 
upon  the  same  peculiarity  which  occurs  in  Article  i  of  the 
Chilean-Argentine  Boundary  Treaty  of  1881.  After  saying 
that  the  boundary  is  from  north  to  south  up  to  the  52nd 
parallel  of  latitude,  the  **  Cordillera  de  los  Andes,"  it  adds 
that  the  boundary  line  shall  run  in  that  extent  over  the 
highest   summits  0/  the  said  Cordilleras,  which  divide  the 

waters. 

The  The  second  authority  quoted  by  the  Argentine 

Meording  Representative  is  Father  Ovalle,  in  whose  Histdrica 

to  yftthftr 

ovioie.    Relacion  del  Reyno   de   Chile,    book   i.,   there   is   a 


*  The  Spanish  pilot,  Don  Basilio  Villahno,  in  the  report  of  his  journey  to  Rio 
Negro  (1782),  says,  for  instance  :  "  Day  12.  .  .  .  To-day  we  sighted  a  ^^  Cordillera'' 
of  very  high  mountains  in  the  Cordillera''^  [una  Cordillera  de  cerros  altfsimos  en  la 
Cordillera].     Angelis,  Coleccion,  etc.,  vi.  (page  64  of  the  Report). 
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chapter  (the  fifth)  entitled  "On  the  famous  Cordillera  of 
Chile."  In  order  to  form  a  correct  idea  of  the  scope  of  the 
orographic  description  contained  in  it,  it  is  necessary  to  bear  App.  r^. 
in  mind  the  whole  of  the  chapter,  instead  of  the  conveniently 
grouped  paragraphs  skilfully  selected  in  the  Argentine  State- 
ment. 

After  referring  in  general  to  the  "  Cordillera,"  which 
according  to  him  is  little  less  than  1,500  leagues  in  length 
and  forty  in  diameter,  '*  with  many  ravines  and  intermediate 
valleys,''  and  following  in  this  matter  more  or  less  the  descrip- 
tion of  the  chronicler  Antonio  de  Herrera,  Father  Ovalle 
proceeds  to  refer  to  his  personal  observations  during  his 
journey  across  the  Cordilleras  between  Santiago  and  Mendoza,. 
which  he  says  he  often  traversed.  Having  found  that  Her- 
rera's  description,  according  to  which  there  were  two  Cordi- 
lleras running  parallel  throughout  the  continent,  was  incorrect 
in  that  section  of  the  mountain  which  he  had  crossed,  he 
maintains  that  in  that  part  no  such  division  into  two  chains  is 
seen,  **  but  continuous  and  interminable  mountains  on  either 
side,  which  serve  as  walls,  barbicans  and  antemural  fortifica- 
tions, in  the  midst  of  which  rises  one  which  is  more  properly 
called  Cordillera." 

Father  Ovalle  thus  gives  the  impression  which  he  received 
when  crossing  the  Paso  de  la  Cumbre,  and  it  is  not  to  be 
wondered  at  that  the  concentration  of  the  Andean  ranges 
into  one  high  and  dominant  crest  which  really  may  be  ob- 
served in  that  part  should  have  so  forcibly  impressed  him 
that  he  distinguished  that  range  as  the  Cordillera  properly 
speaking.  But  it  is  in  no  way  permissible  to  deduce  from  the 
author  s  words  a  general  definition  of  the  "  Cordillera  "  as 
claimed  by  the  Argentine  Representative.      His  observation 
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refers  only  to  the  trifling  section  of  the  Andean  region  which 
he  had  seen  on  his  journey  between  Santiago  and  Mendoza, 
for,  apart  from  his  own  most  definite  declaration,  a  general 
restriction  of  the  word  **  Cordillera  "  to  the  snowy  crest  of 
the  Andean  range  would  be  incompatible  with  the  assertion 
repeated  three  or  four  times  in  the  same  chapter  of  Ovalle, 
that  the  **  Cordillera  "  "  in  all  that  part  over  which  it  extends 
and  runs  under  the  jurisdiction  and  Kingdom  of  Chile,*'  is 
forty  leagues  in  diameter:  which  is  equivalent  to  250  kilo- 
metres in  width,  or  a  little  more  than  the  whole  distance 
between  Santiago  and  Mendoza. 

Father  Ovalle  is,  in  fact,  more  modest  than  the  Argentine 
Representative  would  make  him  appear.  He  does  not  pre- 
tend to  give  definitions  or  to  speak  of  anything  personally 
unknown  to  him.  Thus  at  the  end  of  chapter  vii.,  in 
which  he  describes  **  the  sources,  rivers  and  brooks  of  the 
Cordillera/'  as  found  on  the  road  between  Santiago  and 
Mendoza,  he  declares  : 

*'  This  is  what  may  be  seen  by  this  road  when  crossing  the  Cordillera 
at  this  point;  but  of  the  other  things  found  in  the  remainder  of  this 
immense  mass,  who  can  give  an  account?  Who  knows  it?  I  do 
not  doubt  that  there  are  others  who  know  much  more  of  these  things, 
but  /  narrate  here  only  what  I  have  seen,  ivhich  is  very  little. 

TiM«<c«rdii-       The  Abb6   Molina,  the  third  "highest  Chilean 


to  authority "  in  the  Colonial  Epoch  according  to 
the  Argentine  Representative,  cannot  possibly  be 
quoted  as  favouring  the  supposed  restriction  of  the  word 
"Cordillera"  to  a  dominant  chain  or  crest  of  the  Andean 
mountains.  Even  the  passages  of  the  first  book  of  his 
Historia  de  Chile,  reproduced  in  the  Argentine  Statement, 
contain  nothing  to  support  such  a  theory.  In  order  that  the 
Tribunal  may  form  an  exact  idea  of  what  Molina  understands 
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by   the    *'  Cordillera   de   los   Andes,"    we    reproduce   in  the 
Appendix  long  extracts  from  the  chapter  out  of  which  the      no.  ib!^ 
Argentine  Representative  has  taken  and  amalgamated  certain 
disconnected  paragraphs. 

It   may  there  be  seen  that   Molina,  in   speaking  of  the 
**  natural  division ''    of  the  Kingdom  of  Chile,  distinguishes 
three  parts  :     First,  the  region  of  the  islands  ;  second,  *' Chile 
properly  called";    and    third,    **the  Andes   or   the   country 
occupied  by  that  range  of  mountains."     When  speaking  of 
this    last   portion,    he  says  that  **  the  Andes  '*  traverse  the 
whole  continent  of  America  from  north  to  south,  being  in  its 
northern  part  nothing  but  the  continuation  of  the  "  Cordil- 
leras/*     In  the  part  belonging  to  Chile  he  assigns  to  them 
'' a  width  of  120  miles,''  which  is  less   than  the  width   estab- 
lished by  the  Fathers  Rosales  and  Ovalle,  but  which  suffices 
to  include  in  the  central  and  southern  regions  all  the  branches 
of  this  great  mountain  system.      The  "  Cordillera  "  consists, 
as  he  goes  on  to  say,  **  of  a  great  number  of  mountains,  all 
of  them  wonderfully  high,  and  which  appear  as  if  intertwined 
one  with  another."      The  tribes  of  Chilean   Indians  south  of 
the  parallel  of  33°,  and  even  the  Patagonians,  live,  according 
to   Molina,    within  the   Cordilleras.      **  That   portipn  of  the 
Cordilleras,"  he  says,  **  which  is  situated  between  the  24°  and 
33°  is  sheer  desert ;    but  the  remainder,  as  far  as  the  45°,  is 
inhabited  by  some  colonies  of  Chileans  called   Chiquillanes, 
Pehuenches,  Puelches,  and  Huiliches,  though  more  generally 
known  by  the  name  of  Patagonians."      And  when  speaking 
more  especially  of  the  region  which   he  calls  "  Araucanfa," 
between  the  Rivers  Bio-bio  and  the  Archipelago  of  Chilo^, 
he  says  : 

"  AraucaDfa  lies  upon  the  sea  coast  and  is  reckoned  to  be  186  miles  in 
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length ;  it  is  generally  considered  as  the  most  pleasant  and  fertile  part  of 
Chile  ;  its  breadth  from  the  sea  to  the  foot  of  the  Andes  was  formerly  esti- 
mated at  300  miles,  but  the  Puelches,  a  nation  inhabiting  the  western  parts 
of  the  mountains,  having  joined  the  Araucanians  in  the  last  century,  it 
cannot  at  present  be  less  than  420  miles  in  breadth,  and  the  whole  of 
their  territory  is  reckoned  to  contain  78,120  square  miles/' 

This  agrees  with  what  Molina  says  in  his  Historia 
Civil  de  Chile  respecting  the  abodes  of  the  Indians  and 
their  division  into  four  "butalmapus"  or  districts,  one  of 
which  is  the  **  piremapu"  or  district  of  the  Andes. 

^^  In  that  of  the  Andes ^^^  he  says,  "«  included  all  the  valleys  of  the 
Cordilleras^  situated  within  the  limits  already  mentioned,  which  are  in- 
habited by  the  Puelches.  These  mountaineers,  who  were  formerly  a 
distinct  nation  in  alliance  with  the  Araucanians,  are  now  united  under 
their  government  and  have  the  same  magistrates."  ^ 

The  fact  that  the  Abbe  Molina  mistakenly  asserts  the 
Andes  to  be  composed  of  three  parallel  chains,  one  of  which 
he  called  the  principal,  running  between  two  of  a  lesser 
height,  entwining  itself  with  other  transverse  ramifications, 
has  no  connexion  whatever  with  the  main  point  under 
discussion.  The  author  never  applies  the  terms  "  Cordillera 
de  los  Andes,"  **  Cordilleras,"  or  "  Andes  "  to  the  supposed 
main  chain  alone,  but  always  gives  them  a  more  ample  sense, 
extending  them  to  the  ensemble  of  heights  and  mountainous 
masses  which,  according  to  him,  have  a  width  of  1 20  miles  in 
the  part  corresponding  to  the  Kingdom  of  Chile. 
TiiA«<cor4ii-         Were  it  necessary  to  prove  by  quotations  from 


cording  to    Other  authors  of  the  Colonial  Epoch  how  unfounded 

ratberOli- 

▼"■^  is  the  Argentine  Representative's  assertion  that 
the  name  "  Cordillera  "  was  applied  only  to  the  highest  crest 
of  the  main  chain  of  the  Andes,  we  might  quote  among  others 


» Molina,  The  Civil  History  of  Chile  (The  Geographical,  Natural  and  Civil 
History  of  Chile,  vol.  ii.,  London,  1S09),  book  ii.  chap.  ii. 
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the  description  given  by  the  Jesuit  Father  Miguel  de  Olivares 
in  his  Historia  Militar,  Civil  y  Sagrada  de  Chile,  book  i. 
chapter  ii.  which  speaks  of  "  The  Cordillera  de  Chile  and  its  ^^'  '^r. 
particulars."  The  Argentine  Representative  has  reproduced 
some  passages  from  this  work  in  paragraph  2  of  chapter  ii. 
of  his  Statement,  deducing  from  it  the  inference  that  "  what 
is  understood  by  *  Cordillera '  is  only  the  principal  chain, 
known  traditionally  as  the  '  Cordillera  de  los  Andes.'  *' 
Olivares  says : 

'*  All  the  writers  who  have  reported  concerning  this  Kingdom  (Chile), 
either  in  manuscripts  or  in  print,  have  mentioned  this  Cordillera,  which 
is  certainly  worthy  of  consideration,  for  even  if  there  be  in  the  world 
mountains  of  mere  stately  height  ...  it  is,  however,  beyond  doubt 
that  in  extent  no  ranges  in  the  world  can  be  compared  with  those  of 
Chile,  the  length  of  which  from  Quito  down  to  Magellanes  is  over  1,500 
leagues,  and  their  width  in  parts  reaches  40  and  in  other  parts  50 
(leagues)*^ 

As  may  be  seen,  the  extent  assigned  by  Father  Olivares 
to  the  "  Cordillera  de  Chile,"  both  in  length  and  in  width, 
agrees  with  the  statements  of  Ovalle  and  Rosales  and  is 
sufficient  to  include  even  the  most  distant  lateral  ranges 
east  and  west  of  the  supposed  '*  main  chain."  It  follows, 
therefore,  that  the  "  highest  Chilean  authorities  of  the  Colonial 
Period,"  invoked  by  the  Argentine  Representative,  most  con- 
clusively contradict  his  assertion  that  **  it  would  be  absurd  to 
say  that  the  name  of  Cordillera  which  was  applied  in  Colonial 
times,  and  since,  to  the  highest  crest  of  the  main  range  of  the 
Andes  was  also  applied  to  the  mountain  lying  to  the  east  and 
west  of  it."  If  it  were  true  that  the  word  "  Cordillera  "  was 
applied  exclusively  to  the  snowy  crest  of  a  central  Andean 
range,  how  could  Olivares  speak  of  **  extensive  valleys  and 
swamps  in  which  large  herds  of  cattle  are  pastured^'  of  ''beauti- 
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/ul lands''  and  of  '' potreros''  (pasture  fields)  which  are  **  in 
the  centre  of  the  Cordillera  "  opposite  the  town  of  Chilian  ? 
me«<cordu-         The  Maestre  de  Campo  Alonso  Gonzalez  de 


9mtin%  to  Ndjera,  who  at  the  beginning  of  the  seventeenth 
NAjora.  century  wrote  his  Desengafio  y  Reparo  de  la 
Guerra  del  Reyno  de  Chile,  has  also  been  quoted  by  the 
Argentine  Representative  among  the  authors  who  give  **the 
meaning  of  the  *  Cordillera  de  los  Andes '  in  the  Colonial 
Epoch."  But  in  the  quotation  reproduced  in  the  Argentine 
Statement  there  is  nothing  which  allows  us  to  form  any 
notion  of  what  that  author  understood  by  "  Cordillera  de  los 
Andes."  On  the  other  hand,  in  Ndjera's  work  (book  i., 
Relacion  i),  there  is  a  chapter  treating,  as  he  says  in  its 
heading,  "  De  la  montuosidad  de  Chile  "  (Of  the  mountain- 
ousness  of  Chile),  and,  had  the  Argentine  Representative 
taken  this  into  consideration,  he  would  have  found  that 
the  author  gives  the  "Cordillera"  an  exceptionally  large 
extension  from  west  to  east,  making  its  western  slopes  reach 
in  many  places  down  to  the  very  ocean.     He  says  : 

'^  In  the  geographical  descriptions,  whenever  this  Kingdom  (Chile)  is 
described,  it  is  impossible  to  construct  correctly  a  picture  so  diffuse  and 
detailed,  since  the  geographers  who  have  described  that  land,  even  in 
special  charts,  pay  more  attention  to  its  notable  parts  than  to  a  descrip- 
tion of  its  ruggedness ;  hence  in  its  descriptions  that  Kingdom  appears  to 
be  more  level  than  mountainous.  I,  therefore,  simply  say  as  much  as 
can  reasonably  be  said,  that  a  land  so  near  such  great  and  broken  ridges 
as  are  those  of  the  snowy  Cordillera  cannot  possibly  be  level,  for  it  is  only 
natural  that  it  should  be  composed  of  other  mountains  which,  though 
smaller,  proceed  therefrom,  as  may  be  seen  there,  and,  as  parts  of  its 
body^  gradually  diminish,  reaching  in  many  parts  the  shores  of  the  South 
Sea  as  slopes  of  the  same  Cordillera!^  ^ 

The  passage  in  which  this  author  speaks  of  the  portion 


*  Gonzalez  de  Nijera,    Desengano  y  Reparo   de   la    Guerra  del  Reyno  de 
Chile,  published  by   Don  Jos^   Toribio   Medina,   Santiago,    1889. 

CHAP.    VI. 


i64     MEANING   OF   "CORDILLERA    DE   LOS   ANDES" 

of  the  Cordilleras  situated  between   Santiago  de  Chile  and 
Mendoza  is  also  extremely  significant. 

^^Mendoza  is"  he  says,  "  40  leagues  distant  from  the  celebrated  City  of 
Santiago^  and  in  the  same  latitude  and  district ;  the  distance  or  interval 
existing  between  one  and  the  other  city  being  the  width  of  the  great  Sierra 
or  snowy  Cordillera^  whose  road  is  devoid  of  vegetation  although  not 
of  water,  and  extremely  rough  because  of  the  ruggedness  of  its  great  and 
broken  ranges  and  deep  valley sy  ^ 

Thus  it  follows  that  Gonzalez  de  NAjera  understands  by 
"  Cordillera "  all  the  wide  mass  of  mountains  which,  with  an 
extension  of  forty  leagues  from  west  to  east,  is  interposed 
between  the  cities  of  Santiago  and  Mendoza,  his  definition 
agreeing  with  that  given  later  by  Fathers  Ovalle,  Rosales, 
and  Olivares. 

The  "Cor-        Were     the     Argentine     Representative    really 

AfllAVM.  **      a  ill 

oordingto    anxious   to  inform  the  Tribunal  as  to   what   was 

Cdrdobal 

Figneroa.  Understood  by  "  Cordillera "  at  the  Colonial 
Epoch,  he  should  have  quoted  the  explicit  description 
given  by  the  Maestre  de  Campo  Don  Pedro  de  Cordoba  i 
Figueroa  in  chapter  ix.  book  i.  of  his  Historia  de  Chile, 
which  treats  of  the  **  Situation  of  the  Kingdom  of  Chile,  its 
extent  and  description  of  its  famous  Cordillera." 

Instead  of  quoting  this,  however,  the  Argentine  Repre- 
sentative merely  reproduces  the  paragraph  of  the  chapter  in 
which  Don  Pedro  de  C6rdoba  speaks  of  the  extent  of  what 
was  called  **  Chile  "  in  his  time,  and  which  reached  eastwards 
as  far  as  **the  famous  Cordillera,"  allowing  a  passage  during 
but  six  months  of  the  year.  Moreover,  the  Argentine 
Representative  draws  attention  in  a  note  to  the  fact  that  the 
Chilean    geographer    Sefior    Astaburuaga    (who    wrote    an 


*  Loc,  cit,  p.  14. 
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introduction  to  the  work  of  C6rdoba  i  Figueroa  in  the 
Coleccion  de  Hhtoriadores  de  Chile)  declares  this  author 
to  be  worthy  of  credit  on  account  of  his  position,  his  ante- 
cedents and  because  of  the  documents  at  his  disposal. 

Now  let  us  hear  what  C6rdoba  i  Figueroa,  an  author  so 
especially  worthy  of  credit,  says  regarding  that  **  famous 
Cordillera  "  : 

''  Nature  produces  certain  phenomena  which  fill  men  with  admiration ; 
one  of  them  is  the  Cordillera^  a  description  of  which  we  shall  give,  as  it 
forms  such  2^  principal  part  of  the  Kingdom,  It  is  amazing  for  its  longi- 
tude and  latitude,  elevation  and  roughness,  riches  and  forests,  as  well 
as  for  the  impenetrable  depths  of  its  snows,  the  whole  forming  a 
tremendous  and  enchanting  object  ...  It  starts  from  the  new  King- 
dom of  Granada  and  ends  at  the  Straits  of  Magellan,  a  distance  of 
perhaps  1,600  leagues;  we  shall  only  speak  of  that  part  enclosed  within  the 
boundaries  of  the  Kingdom  (Chile).  Its  height  is  so  astounding,  its  parts 
so  superbly  elevated,  that  the  rays  of  the  sun  are  prevented  from 
penetrating  to  the  west,  until  it  is  seen  far  up  above  the  horizon ;  its 
latitude  is  of  50,  60  and  even  100  leagues  at  several  parts ^  especially 
towards  the  pole,  where  its  slopes  widen  and  the  mountains  gradually 
overtop  one  another  until  they  reach  their  extreme  height. 

•*  This  famous  Cordillera  is  not  composed  of  one  single  range^  but  of  two , 
three^  and  even  four y  one  following  upon  the  other,  and  between  them  there 
are  many  valleys  of  vast  extent,  variety  and  pasturage ^^  * 

It  seems  unnecessary  to  comment  on  the  passage  quoted, 
which  contradicts  in  the  most  formal  manner  the  thesis  which 
the  Argentine  Representative  has  endeavoured  to  defend  in 
chapter  ii.  of  his  Statement  We  shall  simply  add  that 
C6rdoba  i  Figueroa,  like  other  authors  of  the  Colonial  Epoch, 
occasionally  uses  the  plural  of  the  word  "  Cordillera  "  when 
designating  the  whole  of  the  Andean  mountains.  He  says 
for  instance  : 

"  Within  the  *  Cordilleras '  there  are  two  great  lakes  of  enormous 
depth  and  extent ;  from  one  of  them  the  great  Bio-Bio  starts, 
and  from  the  other  the  River  Laja."  ^ 

'  Coleccion  de  Historiadores  de  Chile,  vol.  ii.  pp.  15  and  16.      '  Ibid.  p.  49. 
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BqiinMa         The  Argentine  Representative  lays  great  stress 
••Carta  *  on  the   evidential   value   possessed,  according   to 


tiM  him,  by  Don  Jos^  de  Espinoza  and   Don  Felipe 

roaA  ttoxnk 

Valparaiso    Bauzd*s.  Carta  Esfdrica  published  at    Madrid  in 

to  Buenos 

hsatm.  1 8 ID  With  a  view  to  showing  the  road  from  Val- 
paraiso to  Buenos  Aires.  He  says  that  in  this  chart  the 
boundary  between  the  Viceroyalty  of  Buenos  Aires  and  the 
Kingdom  of  Chile  has  been  marked  along  the  line  of  the 
highest  summits,  cutting  the  source  of  the  River  Maipo  and 
the  principal  arm  of  the  River  Tunuyan,  which  is  shown  as 
rising  in  a  depression  between  two  chains  of  the  Cordillera 
and  crossing  the  eastern  one  of  them. 

The  truth  is  that  in  this  map  the  region  of  the  sources  of 
the  River  Maipo,  which  had  not  been  visited  by  the  authors, 
appears  completely  altered  ;  but  it  is  not  the  fact  that  the 

r 

boundary  line  cuts  the  sources  of  the  River  Maipo,  although 
by  an  error  of  the  engraver  an  uninterrupted  course  of  water 
is  traced  between  one  source  of  the  River  Maipo  and  the 
opposite  headwaters  of  the  Tunuyan. 

In  the  original  manuscript  of  the  Carta  in  the  British 
Museum^  it  may  be  seen  that  such  hydrographical  confusion 
does  not  exist ;  it  has  been  caused  by  simple  carelessness  on 
the  part  of  the  engraver  and  introduced  in  the  printed  copy 
reproduced  in  the  Argentine  Statement.  Respecting  the 
upper  course  of  the  River  Tunuyan  and  the  adjacent  part  of 
the  Cordilleras  corresponding  to  Portillo  Pass,  it  must  be 
borne  in  mind  that  the  authors  expressly  declare  in  the 
**  Advertencia  "  accompanying  the  manuscript  map  that  such 


*  Add.  17,668^.  "  Carta  Es/Mca  de  una  parte  de  la  America  Meridional  para 
ntanijestar  el  camino  que  conduce  de  la  Ciudad  de  Valparaiso  a  la  de  Buenos 
Ayres.  Levantada  sobra  los  mismos  lugares por  dos  Oficiales  de  la  Armada  en  1 794." 
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part  has  been  drawn,  not  according  to  their  surveys,  but 
according  to  information  from  another  person^  and  that  they 
guarantee  the  accuracy  of  the  Carta  only  "  in  the  points  in- 
dicated, which  have  been  fixed  by  observation." 

The  manuscript  of  the  Carta  contains  no  tracing  of 
boundary,  nor  does  it  show  the  orographic:  drawing  of  the 
Cordillera  in  the  shape  of  separate  and  parallel  chains  as  in 
the  printed  reproduction.  If,  therefore,  another  hand  added 
this  boundary  line  later  on,  placing  it  arbitrarily  upon  a  chain 
which  does  not  appear  in  the  original,  what  can  justify  the 
Argentine  Representative  s  assertion  that  the  tracing  of  that 
line  "  synthetises  the  idea  of  what  Spain  understood  by  the 
boundary  of  her  two  jurisdictions  in  the  southern  extremity  of 
America  "  .^  Would  it  not  have  been  more  logical  to  look  for 
the  synthesis  of  that  idea  in  the  official  and  complete  map  of 
all  South  America  of  which  the  Spanish  Government  made 
use  in  the  negotiation  of  boundary  treaties  in  the  eighteenth 
century  by  giving  it  to  their  Commissioners  to  delimitate  the 
frontiers  with  the  Portuguese  possessions  ? 

The  map  to  which  we  refer  and  whose  official  character 
and  evidential  value  in  the  boundary  question  have  already 
been  proved  in  chapter  v.  of  this  Statement,  is  the  one  made 
by  order  of  the  King  in  the  year  1775  by  Juan  de  la  Cruz 
Cano  i  Olmedilla.  This  document  shows,  in  the  region  to 
which  we  allude,  the  tracing  of  the  boundaries  between  the 
Province  of  Cuyo  and  Chile  proper :  that  is  to  say,  the  line 
which  was  afterwards  the  boundary  between  the  Viceroyalty 
of  Buenos  Aires  and  the  Kingdom  of  Chile,  following  in 
detail  all  the  windings  of  the  continental  waterparting  as  far 
as  the  headwaters  of  the  River  Diamante,  where  it  deviates  to 

« 

the  east,  following  the  river  for  a  certain  distance.     Neither 
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the  Maipo  nor  the  Rivers  Tunuyan  or  Mendoza  appear  cut  by 
a  line,  and  this  is  the  map  which  really  embodies  the  official 
opinion  of  Spain  upon  the  boundary  of  those  territories. 
Appiioatton       Another  conclusion  which  the  Argentine  Repre- 

or  tlM  words 

•'Cordiiiora  seutative   derives    from   the    Carta    Esfdrica    by 

do  loo 

Andoo^in    Bauzd  and  Espinoza  is  ''that  the  name  *  Cordil- 

tho  •'Carta  ^ 

sofibrioa.''  lera  de  los  Andes'  is  only  given  to  the  loftiest 
part  of  the  mountainous  mass  '* ;  which  in  his  opinion 
*' synthetises  the  idea  of  what  Spain  understood  by  the 
*  Cordillera  de  los  Andes.'  "  The  Argentine  Representative, 
in  making  this  assertion,  must  have  looked  simply  at  the  inset 
map  attached  to  the  principal  map  and  representing  the 
region  of  the  pass  of  **La  Cumbre,"  where  the  words  "Cordil- 
lera de  los  Andes  "  are  placed  along  the  crest  which  includes 
the  highest  point  of  the  road  between  Santiago  and  Mendoza- 
Were  it  justifiable  to  draw  conclusions  of  so  much  importance 
simply  from  the  manner  in  which  the  inscriptions  are  placed 
on  the  maps,  the  Carta  Esfdrica  in  its  principal  part  would 
allow  of  conclusions  very  different  from  those  reached  by  the 
Argentine  Representative.  The  words  "  Cordillera  de  los 
Andes"  being  placed  there  precisely  on  the  intermediary 
space  between  the  two  parallel  chains  of  mountains  which  are 
drawn  to  the  north  and  to  the  south  of  the  portion  represented 
in  the  inset,  it  would  be  impossible  to  decide  to  which  of  those 
two  ranges  the  authors  wished  to  apply  the  denomination. 
It  would,  in  fact,  be  much  more  reasonable  to  suppose,  in  view 
of  this  document,  that  the  term  **  Cordillera  de  los  Andes  " 
comprises  all  the  general  mass  of  ranges  and  chains  with 
their  intermediary  spaces  without  assigning  it  to  any  one  in 
particular.  This  interpretation  would  also  conform  to  certain 
expressions  of  Don  Josd  de  Espinoza,  one  of  the  authors  of 
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the  Carta,  which  are  found  in  his  Study  upon  the  customs 
and  interesting  descriptions  of  South  America,  inserted 
in  the  narrative  of  the  famous  voyage  round  the  world 
by  Don  Alejandro  Malaspina,  an  expedition  in  which 
Espinoza  took  an  official  part 

He  says,  for  instance  :  **  At  a  distance  of  22  or  24  leagues 
from  Mendoza,  Uspallata,  the  famous  mine  of  very  fine  silver, 
is  found  in  the  Cordillera^'  etc.^  The  Uspallata  mine  is 
marked  on  the  Carta  EsfSrica  in  one  of  the  lateral  ranges 
to  the  north-east  of  the  village  of  the  same  name,  and  not- 
withstanding this,  Don  Josd  de  Espinoza  considered  it 
situated  "in  the  Cordillera."  According  to  the  same 
travellers,  Bauzd  and  Espinoza,  the  town  of  Los  Andes  is 
situated  **  almost  at  the  foot  of  the  Cordillera." 

"  On  the  east  of  the  mentioned  valley  of  Aconcagua,"  they  say, "  and 
near  the  river,  almost  at  the  foot  of  the  Cordillera,  is  situated  the  new 
town  of  San  Josd  de  los  Andes  recently  founded  by  President  0*Higgins 
.  .  .  Leaving  this  town  at  a  short  distance  we  find  the  commencement  of 
the  Cordillera,  which  penetrates  to  the  south  80^  east  at  about  a  league 
and  a  half  down  to  the  last  small  house  called  '  del  Sauce.' "  ' 

This  declaration  of  Bauzd  and  Espinoza  as  to  the  location 
of  the  town  of  los  Andes  and  **the  commencement  of  the 
Cordillera "  on  the  western  side,  is  repeated  by  the  future 
Governor  of  Chile,  Don  Ambrosio  O'Higgins,  in  almost  the 
very  same  words,  regarding  the  town  of  Mendoza  on  the 
eastern     extremity    of     the    **  Cordillera."       In    a    report 


3 


*  **  Viaje  politico  i  cientifico  alrededor  del  muttdo  por  lets  corbetas  *  Descubierta  * 
/  'Atrewda,*'^  etc.,  published  by  Novo  i  Colson,  2nd  ed.  Madrid,  1885,  p.  568. 

'  Description  of  the  Kingdom  of  Peru  and  of  the  Provinces  of  Chile  and 
Buenos  Aires,  compiled  by  members  of  an  expedition  fitted  out  by  the  Spanish 
Government  1793- 1794  (MS.  in  the  British  Museum,  Add.  17,592),  p.  384. 

'  MS.  in  British  Museum,  No.  1760x3 :  Noticia  sobre  las  casillas  construidas 
en  la  Cordillera  de  los  Andes,  para  resguardo  y  acojida  de  los  correos  de  a  pii, 
(Information  as  to  the  refuges  constructed  in  the  Cordillera  de  los  Andes  for  th  e 
preservation  and  assistance  of  the  mail  carriers.) 

CHAP.    VI. 


170     MEANING   OF   "CORDILLERA    DE   LOS   ANDES" 

addressed  by  O'Higgins  to  President  Guill,  May  29th,  1763, 
on  the  subject  of  constructing  refuges  for  the  mail  carriers 
on  the  trans-Andean  road,  the  following  may  be  read  : 

"  In  order  to  make  my  proposition  with  more  deamess,  I  wish  to 
observe  that  the  distance  generally  estimated  between  the  Aconcagua 
Valley,  which  is  situated  on  this  part  of  the  Cordillera,  to  the  town  of 
Afendoza,  located  in  a  plain  on  the  other  side  and  almost  at  the  foot  of  the 
same  Cordillera^  is  as  follows  ..." 

It  goes  on  to  indicate  the  distance  in  leagues  between  the 
principal  points  of  the  road,  by  saying : 

Leagues. 

•*  From  La  Cumbre  to  Las  Cuevas \\ 


From  Las  Cuevas  to  Puente  del  Inca      .... 
From  Puento  del  Inca  to  Punta  de  las  Bacas  . 
From  Punta  de  las  Bacas  to  Huspayata   .... 
From  Huspayata  down  to  ^  el  Carbon^  end  of  the  Cordillera 
From  *  el  Carbon '  to  Mendoza 


4 
6 

12 

18 

5i" 


"  El  Carbon  "  is  situated  at  the  eastern  foot  of  the  Sierra 
de  Uspallata,  which  therefore  forms  part  of  the  "  Cordillera 
de  los  Andes."  according  to  the  opinion  of  O'Higgins  as 
expressed  in  his  official  Report. 

The  system  adopted  by  the  Argentine  Repre- 

Applloation  ^  \  .  .  . 

•£  ***•  ^•'^„  sentative  of  attributing  conclusive  evidential  value 


<«CordUlera 

InCanol 

01m«dllla' 


la  cano  i^  ^^  inscriptions  placed  in  a  more  or  less  casual  and 


"*•'•  arbitrary  manner  in  cartographic  documents,  even- 
tually leads  to  results  entirely  contradictory  to  the  Argentine 
thesis.  In  the  official  map  of  Cano  i  Olmedilla  which  we 
have  just  mentioned,  there  appear  the  words  **  Cordillera 
Grande^  written  along  a  branch  of  mountain  which  encloses 

ft 

the  upper  valley  of  an  arm  of  the  River  Aconcagua  to  the  west, 
and  at  whose  western  foot  starts  the  River  Mapocho,  on  the 
banks  of  which  the  City  of  Santiago  is  situated.  The  interior 
part  of  the  Cordilleras  where  the  "  Santiago  volcano  "  lies, 
i.e.  the  Tupungato,  is  denominated  "  Sierra  Blancal'  so  that, 

CHAP.    VI. 


IN  THE  COLONIAL  EPOCH.  171 

if  the  argument  of  the  Argentine  Representative  is  appUed  to 
the  cartographical  document  of  greatest  authority  which  we 
possess  of  the  Colonial  Epoch,  it  must  result  in  the  name  of 
"  Cordillera  "  being  attributed  to  a  lateral  range  and  not  to 
what  he  considers  to  be  the  **  snowy  crest  of  the  main  chain  " 
of  the  Andes. 

Consulting  other  sections  of  the  same  map  of  Cano  i 
Olmedilla,  we  find  additional  proofs  that  the  assertion  of  the 
Argentine  Representative  is  far  from  correct  when  he  says 
(Statement,  p.  25)  :  **  Not  once,  either  in  the  histories  or  in  the 
maps,  is  the  name  of  *  Cordillera  de  los  Andes  '  given  to  the 
lateral  mountains  referred  to."  It  is  sufficient  to  look  at  the 
section  of  the  map  reproduced  in  the  Argentine  Statement 
(Plate  xviii.  p.  558)  in  order  to  be  convinced  that  in  the  Pata- 
gonian  region  facing  Chiloe  the  author  applies  the  name  of 
**  Cordillera  Nevada  de  los  Andes  "  to  the  most  eastern  branch 
of  the  Andes,  while  in  the  central  part,  which  corresponds  to 
the  supposed  "main  chain"  of  the  Argentine  Representative, 
a  range  is  traced  denominated  "  Cordillera  de  la  Masna,'' 
and  to  the  west  of  it,  nearing  the  coast  of  the  Pacific,  runs  a 
third  branch  with  the  name  of  ^^  Cordillera  del  Corcovado!' 

If  in  that  part  of  the  Andes  situated  in  the  latitude  of 
Santiago  de  Chile  the  special  configuration  of  the  mountain 
lends  itself  to  the  idea  conceived  by  a  few  travellers  who 
have  not  visited  other  sections  of  it,  of  assigning  the  term 
**  Cordillera  properly  speaking  "  to  the  highest  and  snowy  crest 
whereby  the  road  to  Mendoza  runs,  this  in  no  way  justifies 
the  assertion  of  the  Argentine  Representative  that  such  an 
application  of  the  word  "  Cordillera  "  has  always,  and  without 
any  restriction,  been  the  general  rule  all  along  the  extent  of 
this  great  system  of  mountains. 
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vuiftriao.  The   pilot  o(  the    Royal    Navy,   Don    Basilio 

Villarino,  well  known  from  his  exploration  of  the  River  Negro 
in  1782,  speaks  of  "  the  Cordillera*'  as  a  mass  of  mountains, 
within  which  he  distinguishes  "  Cordilleras  **  or  ranges  of  hills. 
Only  in  this  manner  can  the  following  expression  which  we 
find  in  the  journal  of  his  voyage  be  understood  : 

"Twelfth  day  (March)  .  ,  .  To-day  a  Cordillera  of  very  high  hills 
in  the  Cordillera  was  seen  \  so  covered  with  snow  and  so  white  that  not 
even  a  speck  of  any  other  colour  could  be  seen  on  them/'  ^ 

MMuuaff  ^^   ^^   Carta   Esfirica   of   the  western  coast 

**^^rd  ^^  ^^^  Patagonian  islands  enclosed  between  4 1  °  and 

on  Mon^  46'',  which  was  constructed,  by  order  of  the  Viceroy 
of  Peru,  by  the  pilot  of  the  Royal  Navy,  Don  Jose 
de  Moraleda,  upon  his  surveys  in  the  years  1792-1796,^ 
there  is  not  a  complete  drawing  of  the  Andean  ranges  and 
chains,  and  no  inscription  is  placed  in  the  corresponding  space 
of  the  Carta  which  might  give  rise  to  erroneous  interpre- 
tations such  as  that  derived  by  the  Argentine  Representative 
from  the  Carta  Esfdrica  of  Bauzd  and  Espinoza  ;  but  in 
the  notes  accompanying  the  title  of  the  map,  which  has  the 
character  of  an  official  document,  Moraleda  has  drawn  with 
sufficient  clearness  the  eastern  and  western  boundaries  of  the 
"  Cordillera  Real  de  los  Andes." 

"  All  these  lands  and  heights"  he  says,  **  which  are  shoivn  on  this 
coast  belong  to  the  Cordillera  Real  de  los  AndeSy  the  greater  part  of  the 
summits  of  which  are  covered  with  snow  in  the  winter/' 

And  in  another  note  he  adds  : 

"  The  inlets  have  no  land  fit  for  cultivation  or  any  useful  products  for 
settlement  nor  easy  access  from  their  interior  to  the  pampas  or  lands  east 


*  Angelis,  Coleccion^  vol.  vi.  p.  64  of  the  Journal. 

'  Anuano  Hidrogrdfico  de  la  Marina  de  Chile^  vol.  xiii. 
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of  the  Cordillera  Real  whose  western  boundary  is  the  said  coasts  and  its 
valleys  already  mentioned  are  but  its  narrow  and  deep  ravines  below  the 
level  of  the  sea." 

The  "  Cordillera  Real  de  los  Andes  "  comprises,  therefore, 
according  to  the  official  testimony  of  Moraleda,  **  all  the  lands 
and  heights,"  bounded  on  the  west  by  the  sea,  and  on  the  east 
by  the  pampas. 

And  this  opinion  is  also  maintained  by  him  when  pene- 
trating to  the  interior  of  the  Cordilleras  in  search  of  a  road  to 
Nahuelhuapi.  In  the  journal  of  his  third  expedition  giving 
an  account  of  his  voyage  from  Reloncav{  Inlet  to  the  valley 
of  the  River  PeuUa  we  read,  as  follows  : 

''  Todos  los  Santos  Lake  is  shown  on  the  large  scale  map  we  have 
made  of  it,  and  on  the  reduced  map  of  our  surveys,  both  exhibiting  its 
various  arms  and  extent ;  its  shores  of  steep  cliffs  are  mostly  formed  by  the 
elevated  mountains  of  the  Cordillera  Real  de  los  Andes^  of  which  the  bulk  is 
partly  covered  with  snow  in  the  winter^  and  some  completely ^  like  the  volcano 
Osomo  or  Huenauca^  of  which  we  have  already  spoken,  whose  eastern 
slope  forms  the  westernmost  shore  of  the  lake,  such  as  Bonechemb  peak 
and  others.  ...  I  imagine  that  it  (the  lake)  seldom  has  so  little  water 
as  at  present  because  the  continuous  good  weather  and  great  heat  have 
melted  almost  all  the  snow  of  the  Cordillera  which  encloses  ity  so  much  so 
that  the  people  who  have  repeatedly  travelled  to  Nahuelhuapi  say  they 
have  never  seen  it  so  free  from  snow  as  at  present."^ 

Moraleda  Like  his  Contemporary,  the  Franciscan  Father 

MMiendas.  Menendez,  who  made  several  journeys  to  the 
interior  of  the  Patagonian  Cordilleras  and  to  Nahuelhuapi, 
when  speaking  of  the  "  Cordillera  dfe  los  Andes ''  or  simply  of 
the  **  Cordillera,"  Moraleda  did  not  mean  by  this  the  high 
crest  of  the  main  range ;  but  he  applied  these  terms  indis- 
criminately to  numerous  ranges  and  masses  which  rise 
throughout  the  entire  extent  of  the  Andean  region,  whether 
on  the  shores  of  the  Pacific  or  on  the  border  of  the  Patagonian 

*  Anuario  Hidrogrdfico^  vol.  xiii.  pp.  215  and  216. 
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plateau.  The  volcanoes  and  prominent  mountains  on  the 
littoral,  such  as  the  Osorno,  Calbuco,  Corcovado  and 
Melimoyu,  are,  according  to  Moraleda,^  in  the  Cordillera 
de  los  Andes,  just  as  are  the  Bonechem6  and  other  ranges 
which  *'  enclose  "  Todos  los  Santos  Lake. 

Speaking  of  the  navigation  of  this  lake,  Father  Menendez 
says : 

'*  We  boarded  two  *  pirahuas '  (Indian  boats)  very  early,  and  rowed 
straight  towards  the  Vanquenmay  Hill  (the  Puntiagudo  of  the  modern 
maps)  situated  in  a  range  of  the  Cordillera  running  east-west^  ending  here 
in  the  volcano  called  Calbuco  in  ChiloL**^ 

According  to  the  same  traveller,  the  western  arm  of  Lake 
Nahuelhuapi  runs  ''between  two  high  elevated  Cordillerasy^ 
Towards  the  south  of  this  lake  there  are  "  Cordilleras,  but  not 
very  high,  and  with  little  vegetation,"* and  its  islands  are  ''at 
the  foot  of  the  snowy  Cordillera^  * 


•         By  order  of  the  Viceroy  of  Buenos  Aires,  in  the 

dAflnitloii  of  ^  ^ 

•«Gord£i-     yg^r    1806,  Don   Esteban    Hernandez    made    the 
survey  of  a  more  direct  route  between  Mendoza  and  San  Luis 


*  Loc.  cit.  vol.  xii.  p.  575  :  "The  high  snowy  mountain  called  ^el  Corcovado^ 
may  be  seen  on  the  mainland  at  a  distance  of  45  or  more  leagues.  None  of  the 
other  hills  of  the  Cordillera  in  which  it  is  situated  can  be  mistaken  for  it,  because 
of  its  shape  and  superior  height." 

Loc,  cit.  xiii.  p.  182  :  *'  Nearly  halfwray  inside  the  Inlet,  a  little  further  north- 
east, is  the  famous  snowy  mountain  of  Corcovado.  This  is  the  highest  of  the  nine 
mountaifis  which  I  have  said  are  prominent  in  this  portion  of  the  Cordillera,  It  is 
nearer  the  sea,  for  its  base  is  bathed  by  the  sea.'' 

Loc,  cit,  p.  148  :  "  In  clear  weather  the  best  sign  to  steer  by  when  going  to  the 
mouth  of  Refujio  Channel  is  Melimoyu  Mountain  ;  it  is  the  one  which,  of  all  the 
nine  that  I  have  said  are  prominent  in  this  section  of  the  Cordillera  Real  enclosed 
between  41'  and  47**  latitude,  is  most  covered  with  snow.'* 

Loc,  cit,  p.  155  (referring  to  an  expedition  to  i\ie  Lower  River  Palena)  :  "  At  a 
short  distance  we  found  the  features  common  to  all  pinnacles  and  the  interminable 
Cordillera  of  which  they  are  their  most  western  part,** 

Loc,  cit,  p.  175  (when  speaking  of  the  Tictoc  Estuary)  :     "  It  is  sufficient   to  say 
that  the  coast  forms  the  western  boundary  of  the  famous  Cordillera  de  los  Andes,^^ 

'  Viajes  de  Fr,  Menendea  a  Nahuelhuapi,  published  by  Dr.  Fonck,  Valparaiso, 
1900,  p.  264.  '  Loc,  cit,  p.  290.  *  Loc,  cit,  p.  298,        *  Loc,  cit,  p.  432. 
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in  order  to  co-operate  in  the  project  of  opening  a  new  pass  by 
the  Cordilleras  facing  the  central  provinces  to  Chile.  Speak- 
ing of  the  great  Cerro  Nevado  which  rises  in  the  ^s^""  latitude 
and  68^^*'  longitude  west  from  Greenwich,  to  the  south  of 
Upper  Atuel  River,  he  says : 

"Cerro  Nevado  does  not  derive  from  the  Cordillera,  because  to  the 
west  of  the  said  mountain  the  chain  of  hills  continues,  forming  at  its 
termination  a  strait  with  a  mouniain  called  El  Morro  which  is  where  the 
great  Cordillera  ends,^^^ 

The  Morro  Hill  belongs  to  a  western  range  of  the  Cor- 
dillera to  the  east  of  the  upper  valley  of  the  River  Grande,  an 
affluent  of  the  Colorado,  and  is  situated  on  the  35^"*  latitude  and 
69°  55'  longitude  west  from  Greenwich,  at  a  distance  of  over 
thirty  miles  east  of  the  crest  which — according  to  the  Argentine 
Representative — is  the  only  one  to  which  the  expression 
"  Cordillera,"  "  gran  Cordillera,"  etc.,  should  be  applied. 
LnisdaiA  Another  traveller  of   that   same   epoch,    Don 

^nof^^^^  Luis  de  la  Cruz,  who  crossed  the  Cordillera  in 
****  search  of  a  new  trans- Andean  road  between 
Concepcion  and  the  Pampas  of  Buenos  Aires,  understands 
by  "  Cordillera "  not  only  the  main  body  of  that  mountain 
with  all  its  more  or  less  connected  ranges,  but  even  the  most 
distant  ramifications  extending  over  the  Pampas  of  Neuquen 
and  the  River  Colorado.  In  the  XVIth  entry  in  his 
diary,^  when  describing  his  march  along  the  River  Cobuleubu, 

a  name  given  by  the  Indians  to  the  River  Colorado  of  the 
Pampa,  he  says : 

"March  13,  1806.     At  seven  o'clock  in  the  morning  the  caravan 
was  on  horseback,  and  going  down  stream  by  the  river  bank  we  went  in 


*  Pedro  de  Angelis,  Coleccion  de  documentos,  etc.,  vol.  vi.  No.  i. 

*  Published  by  Don  Pedro  de  Angelis,  Coleccion^  etc.,  vol.  i. 
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a  S.S.E  direction  over  a  good  road  .  .  .  We  left  the  river,  and  turning 
east  we  penetrated  a  canon  of  low  and  stony  hillocks,  a  land  full  of 
crevasses.  To  come  out  of  it  we  climbed  a  slope  of  one-third  of  a 
'cuadra.'  We  reached  a  beautiful  point  of  the  same  land  covered 
with  brushwood.  To  the  N.N.E,  runs  the  Cachaguen  range,  the 
summit  of  which  is  very  broken  rock^  and  to  the  south-east  that  of  Auca 
Maguida,  Up  to  this  point  only^  7vhere  a  leagues  distance  was  reached^ 
can  the  Cordillera  be  considered  as  suchy  for  further  on  only  plains  are 
visible:'  ^ 

The  point  indicated  by  Cruz  as  the  extreme  end  of 
**  the  Cordillera,"  may  be  determined  in  view  of  the  positions 
which  he  gives  to  the  Cachaguen  range  (lat.  37*^,  long.  68''  40' 
W.  Greenwich),  and  to  Auca  Maguida  range  (lat.  37°  30', 
long.  68°  40'  W.  Greenwich),*  and  which  in  every  case 
falls  some  140  miles  to  the  east  of  the  **main  chain"  of 
the  Argentine  Representative. 

Speaking  of  the  Cordillera  of  the  Andes  in  general,  he 
says  : 

''The  range  of  the  Andes  said  to  be  formed  of  three  chains  I  have 
most  carefully  observed,  and  found  that  it  is  composed  of  innumerable 
ranges^  and  that  they  are  a  mass  of  mountains  inexplicable  and  incom- 
prehensible to  man.  I  can  only  say  that  it  is  a  chain  of  hills,  a  Cordillera 
which  one  sees  running  from  east  to  west  as  often  as  from  north  to  south. 
Anyhow,  I  crossed  no  other  Cordillera  than  that  of  Pichachen  and  that 
of  Cocholmaguida  [Choloi-mahuida,  situated  east  of  the  upper  River 
Neuquen  between  it  and  its  affluent  River  Colileuvu],  and  behind  me, 
on  either  side  of  the  road,  I  left  mountains  with  no  regularity  as 
to  height  or  direction,  for  some  are  connected  and  some  are  isolated. 
Among  these  innumerable  ranges,  it  is  true  that  hardly  one  exists 
which  does  not  enclose  beautiful  valleys  containing  water  and  useful 
minerals."  ^ 

******* 

We  shall  briefly  summarize  the  principal  conclusions  at 


*  Loc,  cit,  p.  90. 

'  These  positions  are  those  given  to  the  said  ranges  in  Dr.  Brackebusch's 
map,  where  the  names  are  written  "  Chacha-Huen  "  and  **  Auca-Mahuida." 

'  The  paragraph  quoted  is  to  be  found  in  the  Descripcion  de  la  naturaleza 
de  los  terrenes  que  se  comprenden  en  los  Andes,  poseidos  por  los  Pekuenches  \ 
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which  we  have  arrived  in  the  present  exposition  of  historical 
facts  and  examination  of  the  documents  relating  to  the  delimi- 


los  demos  espacios  hasta  el  Rio  Chadileubu^  reconocido  por  Don  Luis  de  la  Cruz^ 
Alcalde  Mayor  provincial  del  Ilustre  Cabildo  de  la  Concepcion  de  Chile. 
(Description  of  the  nature  of  the  lands  which  are  enclosed  in  the  Andes 
possessed  by  the  Pehuenches  and  of  the  rest  of  the  lands  as  far  as  the  River 
Chadileubu,  surveyed  by  Don  Luis  de  la  Cruz,  Provincial  Mayor  of  the  Illustrious 
City  Council  of  Concepcion  de  Chile)  published  in  Angelis's  Coleccion,  vol.  i. 
p.  17.  See  also  the  description  which  he  gives  of  the  River  Neuquen  :  "The 
River  Neuquen  runs  from  north  to  south  at  the  western  foot  of  the  Cordillera  of 
Pucon-Maguida  or,  as  others  say,  Cholchol-Maguida,  and,  crossing  it  in  order  to 
take  its  course  towards  the  east,  receives  at  a  distance  of  three  leagues  from 
Butacura,  as  I  said,  the  Ringi-leubu  [Renileo],  and  afterwards  the  Tocaman 
[Trocoman]  ...  As  I  have  said,  the  Neuquen^  from  its  junction  with  the  Rin^- 
leubu  and  Tocaman^  runs  east  until  it  leaves  the  Andes ^  and,  in  the  reach  between 
these  f>oints,  it  receives  at  its  southern  side  the  Buta-leubu,  the  Raqueco,  the 
Triuquico,  the  Taquimili  and  the  Pichi-Neuquen  which  is  the  '^estero  de  las 
Salinas  Grandes,"  from  the  confluence  of  which  the  River  Maculeubu  flows  into  it 
on  its  descent  from  the  east  of  the  CordilleraSy  and  the  Neuquen  is  henceforth 
called  Macum-leubu,  a  name  which  it  keeps  for  fifty  leagues  until  joining  the 
Limay-leubu." 

With  these  data  it  would  be  easy  to  determine  on  any  map  the  eastern 
boundary  of  the  Andes  or  of  the  "Cordilleras"  according  to  the  ideas  of 
Don  Luis  de  la  Cruz,  and  it  would  then  be  seen  that  the  boundary  reaches  in  the 
region  of  the  Neuquen  as  far  east  of  the  "  snowy  crest"  as  he  has  established  it, 
as  we  have  shown,  in  the  region  of  the  River  Colorado. 

In  the  same  Descripdon  Don  Luis  de  la  Cruz  says  (p.  10) :  "  The  range  oj 
the  AndeSy  according  to  the  experts,  diminishes  in  height  as  it  runs  south.  There- 
fore the  Pehuenche  and  Huilliche  Indians  who  inhabit  its  territories  all  agree  on 
this  point,  and  even  add  that  the  further  north  one  goes  the  earlier  are  the 
mountains  snow-clad,  and  the  later  they  are  practicable."  In  the  description  of 
his  voy^e  Cruz  communicates  the  reports  which  he  obtained  from  an  Indian  chief 
upon  the  River  Limai-leubu,  which  is  that  at  present  called  Alumin6  and  Collon- 
Cura.  "He  told  me  that  it  (River  Limai-leubu)  started  from  a  beautiful  lake  called 
Alomini,  which  is  situated  in  the  centre  of  the  first  Cordilleras  of  the  west  in 
a  straight  line  towards  Maguegua ;  that  it  was  originally  a  small  river  and 
afterwards  became  swollen  owing  to  the  many  tributaries  which  join  it  Manquel 
said  that  he  already  had  information  that  the  lake  was  a  very  large  one,  that  he 
had  often  gone  over  its  shores,  and  that  it  took  him  a  day  and  a  half  to  cover  the 
distance  ;  that  the  river  which  started  from  this  lake  was  joined  in  the  midst  of 
the  Cordillercu  by  the  rivers  Matananc-leubu,  Rucachonoi-leubu  [Rucachoroi], 
Quelguen-leubu  [Quillen],  Pichi-leubu,  Mayen-leubu  [Malleo],  Nahuelhuapi-leubu, 
and  that  the  lake  is  situated  in  the  midst  of  the  Cordilleras  of  Miquen  and 
GuenucoP  The  confluence  of  the  River  CoUon-Cura  with  the  Nahuelhuapi-leubu, 
i.e.  the  one  at  present  called  Limai,  is  therefore,  according  to  the  opinion  of  the 
Indians  and  of  the  traveller  Cruz,  "  in  the  midst  of  the  Cordilleras.** 
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tation  of  the  Spanish  Colonies  corresponding  to  the  existing 
Republics  of  Chile  and  Argentina. 

1.  The  Crown  of  Spain  divided  its  possessions  in  the 
southern  half  of  South  America  into  a  series  of  Gobernaciones 
stretching  along  the  whole  breadth  of  the  continent,  from 
the  Atlantic  Ocean  to  the  Pacific,  and  separated  from  each 
other  by  certain  parallels  of  latitude.  One  of  them  was  the 
Gobernacion  del  Rio  de  la  Plata,  which,  according  to  the 
Capitulation  made  in  1534  with  Don  Pedro  de  Mendoza, 
extended  from  ocean  to  ocean,  from  latitude  25^"*,  approxi- 
mately, to  the  neighbourhood  of  parallel  37**,  and  which,  in 
virtue  of  the  Capitulation  made  with  Juan  de  Sanabria,  was 
temporarily  restricted  in  the  south  to  parallel  31''  and  enlarged 
on  the  north  to  the  neighbourhood  of  parallel  iq"*, 

2.  The  Gobernacion  de  Chile  (Chile  as  a  Province  of 
Spain)  was  only  established  in  1548  by  the  Decree  which 
President   La   Gasca   issued   in   favour  of   Don   Pedro    de 

^  Valdivia,  whereby  an  extent  of  land  was  granted  to  him,  north 
to  south,  from  parallel  27**  to  41'',  and  in  breadth  from  west 
to  east  from  the  Pacific  Ocean  inland  for  one  hundred  leagues 
of  17^  leagues  to  the  degree.  In  1555  the  King  enlarged  the 
Gobernacion  de  Chile  to  the  Straits  of  Magellan,  thus  includ- 
ing in  it  all  the  southern  extremity  of  the  continent  without 
altering  the  original  arrangement  respecting  its  breadth  of  one 
hundred  leagues  west  to  east,  in  which  there  remained  included, 
besides  the  territory  corresponding  to  the  present  Republic  of 
Chile,  the  wide  strip  of  the  present  Argentine  provinces  and 
Gobernaciones  stretching  east  of  the  Cordilleras  from  Tucu- 
man  to  the  Rio  Negro  and  almost  the  whole  of  Patagonia. 

3.  The  fundamental  and  official  delimitation  of  the  Province 
or  Kingdom  of  Chile  was  made  by  the  Spanish  Monarch  with  full 
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knowledge  as  to  the  existence  and  general  features  of  the 
"  Cordillera  de  los  Andes,"  which  was  not,  however,  taken 
into  consideration  in  fixing  the  boundaries,  nor  was  it  even 
mentioned  in  the  Royal  Orders  or  Decrees  appertaining  to 
the  case.  From  the  beginning  the  Governors  of  Chile  busied 
themselves,  with  good  results,  in  making  their  authority  effec- 
tive over  the  eastern  and  southern  parts  of  their  Gobernacion, 
sending  their  captains  with  troops  to  the  east  of  the  Andes  ; 
ordering  the  sailing  of  maritime  expeditions  to  the  Magellanic 
Lands  up  to  the  shores  of  the  Atlantic  ;  laying  the  foundations 
of  several  cities — among  them  Mendoza — which  now  are  the 
capitals  of  Argentine  provinces,  and  directing  the  allotment  of 
territories  and  their  Indians  to  the  east  of  the  Cordilleras 
among  the  Spanish  residents  of  the  principal  cities  of  the 
Kingdom. 

4.  The  repeated  assertion  of  the  Argentine  Representa- 
tive that  the  eastern  boundary  of  Chile  was  "  from  the  first 
days  of  the  Conquest  the  crest  of  the  *  Cordillera  de  los 
Andes,'  "  falls  through  if  it  be  borne  in  mind  that  such  asser- 
tion depends  on  the  misuse  made  of  the  confusion  arising 
from  the  two  different  applications  of  the  word  *'  Chile,"  i.e. 
the  Colony  of  this  name  created  and  delimitated  in  its  district 
and  jurisdiction  by  the  Crown  of  Spain,  and  what  was  properly 
called  "  Chile,"  i.e.  the  central  and  flat  part  of  the  present 
Republic  between  the  sea  and  the  Cordilleras  where  the  mass 
of  the  Spanish  population  lived.  The  most  trustworthy  histo- 
rians and  geographers  of  the  Colonial  Epoch — Rosales, 
Herrera,  Ovalle,  Jorge  Juan  and  Antonio  de  UUoa,  etc. —  as 
well  as  the  most  renowned  authors  of  geographical  summaries 
and  maps  of  those  centuries,  clearly  establish  the  distinction 
between  these  two  applications.     When  the  modern  South 
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American  Republics  were  formed  after  the  War  of  Indepen- 
dence with  Spain,  it  was  acknowledged  as  a  rule  that  the  basis 
of  their  territorial  extents  should  be  the  different  districts  and 
jurisdictions  enclosing  the  Viceroyalties,  Gobernaciones,  and 
Captaincies-General  of  the  Colonial  Epoch  and,  therefore, 
the  Republic  of  Chile  is  the  inheritor  of  the  Gobernacion  or 
Captaincy-General  of  this  name  with  the  boundaries  fixed  by 
La  G^sca  and  the  King  in  1548  and  1555,  save  only  the  terri- 
tories of  Tucuman  and  Cuyo,  which  were  separated  in  1563  and 
1776  respectively,  but  not  of  the  territory  to  which  the  geo- 
graphical name  of  "  Chile  "  in  its  restricted  sense  referred. 

5.  The  extent  of  the  Gobernacion  de  Chile  over  vast 
territories  to  the  east  of  the  Andes  and  the  unity  of  its  Govern- 
ment embodied  in  the  President-Governor  and  Captain- 
General  residing  at  Santiago  are  explicitly  confirmed  by  Law 
xii.,  title  15,  book  ii.  of  the  Recopilacion  de  Leyes  de  las 
Indias  sanctioned  by  King  Charles  II.  and  promulgated  in 
1 68 1.  Numerous  proofs  show  that  the  Colonial  Government 
of  Chile  continued  to  exercise  practical  jurisdiction  over  those 
territories,  as  may  be  seen,  for  instance,  from  the  expeditions 
organized  by  the  President- Governors  of  Chile  in  search  of  the 
Spaniards  of  the  City  of  **the  Cesares,"  situated,  according  to 
the  belief  of  the  time,  east  of  the  Patagonian  Andes,  as  well 
as  from  the  journeys  of  missionaries  to  the  same  region  carried 
out  by  order  of  the  same  authorities.  This  fact  is  not  contra- 
dicted by  the  circumstance  that  the  King  gave  to  the 
Governor  of  Buenos  Aires  a  temporary  commission  to 
survey  with  his  ships  the  eastern  coasts  of  Patagonia  down 
to  the  Straits,  with  the  object  of  preventing  settlements  of 
foreign  nations  in  those  regions. 

6.  There  is  no  proof  whatever  confirming  the  Argentine 
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Representative's  assertion  that  the  Sovereigns  of  Spain 
sought  natural  barriers  when  delimitating  their  different 
colonial  states  in  South  America,  nor  is  the  assertion  correct 
that  the  Chilean  Spaniards  always  considered  the  **  Cordillera 
de  los  Andes"  as  an  insurmountable  barrier  and  strategic 
frontier,  and  that  they  never  crossed  to  its  eastern  side.  On 
the  contrary,  there  are  numerous  and  unanswerable  proofs 
that  the  Chilean-Spanish  colonists,  especially  those  of  the 
southern  provinces,  crossed  the  Cordilleras  in  considerable 
numbers  and  established  themselves  in  the  Pampas  of 
Mendoza,  Neuquen  and  Rio  Negro,  where  up  to  the  present 
time  they  form  an  important  contingent,  and  in  certain  parts 
the  overwhelming  mass  of  the  population. 

7.  By  the  Royal  Order  of  the  ist  of  August,  1776,  which 
established  the  Viceroyalty  of  Buenos  Aires,  there  were 
incorporated  into  the  new  state  the  territories  of  Mendoza 
and  San  Juan,  i.e.  the  region  of  Cuyo,  which  were  separated 
by  this  act  from  the  Gobernacion  de  Chile.  This  represented 
the  establishment  of  an  Andean  boundary  in  the  stretch  of 
land  from  Tucuman — which  had  been  separated  from  the 
Gobernacion  de  Chile  in  1563 — to  the  source  of  River  Dia- 
mante, as  is  shown  in  the  great  map  of  South  America  drawn 
and  engraved  by  order  of  the  King,  by  Don  Juande  la  Cruz 
Cano  i  Olmedilla,  which  is  the  official  cartographic  document 
that  served  as  the  basis  and  was  consulted  in  the  negotiations 
previous  to  the  foundation  of  the  new  Viceroyalty.  The 
boundary  is  traced  in  that  extent  along  the  inter-oceanic 
water-parting  line  corresponding  to  the  delimitation  established 
in  the  Deed  of  Foundation  of  Mendoza  in  1561,  which  says 
that  the  territory  of  the  city  commences  "  on  the  great  Snowy 
Cordillera,  whence  the  waters  flow  to  the  Northern  Sea,"  or, 
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in  other  words,  from  the  Andean  summits  where  the  waters 
begin  to  flow  towards  the  Atlantic.  The  very  text  of  the 
Order  quoted,  and  the  tracing  of  the  boundaries  of  Juan  de  la 
Cruz's  map  show  that  the  only  territories  separated  from  the 
Gobernacion  de  Chile  were  those  of  Mendoza  and  San  Juan. 
Thus  there  remained  included  in  it  the  rest  of  the  trans- 
Andean  possessions  from  the  line  of  the  River  Diamante  to 
the  Straits  of  Magellan  :  that  is  to  say,  the  country  designated 
on  the  map  as  **  Modern  Chile,  called  by  ancient 
geographers  Magellanic  Land,  of  the  Patagones  and  the 
C^sares."  The  official  documents  categorically  contradict, 
therefore,  the  Argentine  Representatives  assertion  that 
King  Charles  III.,  by  the  Deed  of  Foundation  of  the 
Viceroyalty  of  Buenos  Aires,  ordered  that  the  **  crest  of  the 
Cordillera  de  los  Andes"  should  serve  as  the  boundary 
between  his  possessions  on  the  side  of  the  Atlantic  and  of 
the    Pacific. 

8.  From  1776  to  18 10,  the  end  of  the  Spanish  dominion 
over  the  South  American  Colonies,  there  was  no  official  altera- 
tion whatsoever  in  the  boundaries  between  Chile  and  the 
Viceroyalty  of  Buenos  Aires.  The  supervision  exercised  by 
the  Viceroys  of  La  Plata  over  the  eastern  Patagonian  coast 
and  the  establishment  of  certain  ports  on  it  does  not  alter 
the  fact  that  the  Governors  of  Chile  extended  their  juris- 
diction by  right  and  de  facto  during  the  rest  of  the  Colonial 
Period  to  the  region  of  the  Pampas  and  Patagonian  plateaus 
east  of  the  Cordilleras.  This  is  proved  by  their  intervention 
with  armed  forces  in  the  affairs  of  the  Indians  of  those 
regions  ;  by  the  meetings  held  with  them,  in  which  even  the 
tribes  living  in  the  centre  of  the  Pampas  took  part  and 
received  orders ;  and  by  the  missionary  journeys  among  the 
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Indians  of  the  eastern  side  of  the  Cordilleras,  the  mission  of 
Nahuelhuapi  being,  as  formerly,  the  starting  point  of  these 
enterprises. 

9.  The  Argentine  Representative  claims,  in  support  of 
his  theory  of  the  "  arcifinious  "  boundary  imposed  by  tradition 
between  the  colonies  of  Chile  and  Rio  de  la  Plata,  that  the 
signification  given  during  the  Colonial  Period  to  the  words 
"  Cordillera  de  los  Andes  "  was  that  of  the  highest  crest  of 
a  main  range  of  that  mountain.  The  examination  of  the 
very  quotations  cited  in  the  Argentine  Statement,  proves, 
however,  that  such  assertion  is  absolutely  devoid  of  all  founda- 
tion. Rosales,  Ovalle,  Molina,  Olivares,  Gonzalez  de  NAjera, 
and  Cordoba  i  Figueroa,  speak  of  the  "Cordillera  de  los 
Andes  "  in  the  sense  of  a  mass  of  mountains  and  not  as  a 
predominant  crest,  since  they  assign  to  it  a  breadth  of  forty, 
fifty  and  even  more  leagues  ;  and  they  mention  lands,  valleys, 
lakes,  tribes  of  Indians,  colonies  of  Spaniards,  etc.,  situated 
within  this  same  "  Cordillera."  If  Father  Ovalle  distinguishes 
a  certain  range  as  the  "  Cordillera  proper,"  such  distinction 
refers,  according  to  what  he  himself  says,  only  to  that  part  of 
the  mountains  visited  by  him :  that  is  to  say,  to  the  region  of 
the  "  Paso  de  la  Cumbre "  on  the  journey  across  the  Cor- 
dilleras between  Santiago  de  Chile  and  Mendoza.  If  the 
configuration  of  the  mountain  lends  itself  in  that  region  to  the 
drawing  of  such  a  distinction,  it  is  not  on  that  account  per- 
missible to  generalize  it  and  to  distort  Father  Ovalle  s  opinion 
into  a  definition  referring  to  the  whole  of  the  Andean  system. 
Authors  of  the  subsequent  Colonial  Epoch,  such  as  Juan  de  la 
Cruz,  Espinoza,  Moraleda,  Menendez,  Esteban  Hernandez, 
and  Luis  de  la  Cruz,  also  give  to  the  Cordillera  a  considerable 
lateral  extent,  thus  discrediting  the  conclusions  derived  by  the 
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A  rgentine  Representative  from  the  location  of  the  inscription 
•*  Cordillera  de  los  Andes "  which  appears  in  Bauzd  and 
Espinoza's  Carta  Esf^rica  of  the  road  from  Valparaiso  to 
Buenos  Aires, 
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THE    "UTI    POSSIDETIS"    OF    1810    AND    FIRST    BOUNDARY 
NEGOTIATIONS  ESPECIALLY  REGARDING  PATAGONIA. 

TOURING  the  years  immediately  following  their  emanci- 
-*^  pation,  the  new  States  formed  on  the  basis  of  the 
ancient  Spanish  Colonies  of  Chile  and  Rio  de  la  Plata  paid  no 
attention  to  determining  their  respective  boundaries.  They 
were  chiefly  occupied  with  the  defence  and  consolidation  of 
their  Independence,  and  to  this  work  they  more  than  once 
devoted  their  common  efforts. 
„^  ^  ,        In     the    Arofentine    Statement    it    is    recalled 

Treaty  of  ^ 

^^^?^  (page  6)  that  in  1826  Chile  and  the  Provinces  of 
^'"^  Rio  de  la  Plata  bound  themselves  by  a  Treaty 
wherein  they  agreed  '*  to  guarantee  the  integrity  of  their 
territories  and  to  take  action  against  every  foreign  power 
which  shall  attempt  to  change  by  force  the  boundaries  of  the 
said  Republics,  as  recognized  before  their  emancipation  or 
subsequently,  in  virtue  of  special  treaties." 

This  fact  is  true  only  to  a  certain  extent,  for  the  Treaty  of 
1826  which  is  cited,  was  not  completed,  inasmuch  as  it  lacked 
ratification  by  the  Government  of  Chile.  But  even  if  that 
project  of  treaty  had  been  a  valid  treaty,  we  confess  that  we 
cannot  understand  how  the  arrangement  quoted  from  it  could 
serve  in  any  way  to  illustrate  the  question  submitted  to  the 
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decision  of  H,B.  Majesty's  Government  Strictly  speaking,  it 
was  a  treaty  of  defensive  alliance  against  the  foreign  nations 
which  might  menace  the  integrity  of  the  territory  of  the  con- 
tracting nations,  and  was  based  on  the  fact  that  the  former 
metropolis  had  not  yet  recognized  their  independence.  It 
merely  refers  incidentally  to  boundaries  and  says  nothing 
applicable  to  the  main  point  upon  which  the  present  con- 
troversy turns. 

What  conclusion  can,  therefore,  be  drawn  from  the  fact 
that  both  Republics  declared  in  1826  that  their  boundaries 
were  those  acknowledged  at  the  time  of  their  emancipation  or 
those  which  afterwards  were  given  them  by  special 
treaties  ?  Only  that  they  accepted  the  "  uti  possidetis  "of  18 10 
as  a  basis  of  delimitation  between  themselves,  and  nothing 
else.  But  in  no  case  can  it  be  deduced  from  this  declaration 
that  Chile  then  acknowledged  that  her  territory  could  not 
extend  in  any  part  east  of  the  Cordillera  de  los  Andes.  On 
the  contrary,  if  it  be  true,  as  we  believe  we  have  amply 
demonstrated  by  documents  of  supreme  authority,  that 
in  18 10,  i.e.  at  the  moment  of  the  emancipation,  the  legal 
authority  of  the  Kingdom  of  Chile  extended  over  a  consider- 
able portion  of  land  east  of  the  Cordillera,  and  even  as  far  as 
the  Atlantic,  the  Treaty  of  1826  would  simply  represent  an 
acknowledgment  on  the  part  of  the  Argentine  Republic  of 
the  justifiable  right  by  which  Chile  later  on  claimed,  as 
her  own  property,  all  eastern  Patagonia,  which  was,  in  the 
opinion  of  her  Government,  incorporated  in  her  dominions 
during  the  Colonial  Epoch. 

The  coiwti-        An  argument  which  it  is  sought  to  draw  from 

cuul.^     the  political  Constitutions  of  Chile  is  more  relevant 

to   the  question  under  the  consideration  of  the  Tribunal.     In 
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fact,  all  of  them,  as  well  as  that  of  1833  which  is  the  one  in 
force  at  present,  contained — up  to  1888— an  article  stating  that 
the  boundary  of  Chile  on  the  east  was  the  Cordillera  de  los 
Andes,  which,  according  to  the  Argentine  Statement,  is 
equivalent  to  this  :  that  Chile,  by  the  will  of  her  people  as 
represented  in  Congress,  acknowledged  that  her  territory 
comprised  only  the  land  enclosed  between  the  Andes  and  the 
Pacific  Ocean  from  the  desert  of  Atacama  to  Cape  Horn, 
i^ap^.  But  the  connexion  of  this  argument  with  the 
^midwnr  q^Gstion  under  discussion  is  merely  apparent,  because 
quMtioii.  j^  reality  the  article  quoted  from  the  Constitutions 
of  Chile,  even  were  it  not  open  to  interpretation  and  explana- 
tion, is  irrelevant  in  the  present  case ;  nor  does  it  involve  an 
acknowledgment  of  the  right  claimed  by  the  Argentine 
Republic  to  carry  her  boundaries  on  the  west  up  to  the  highest 
crests  of  the  Cordillera  de  los  Andes. 

Giving  it  hypothetically  all  the  scope  ascribed  to  it,  this 
article  would  prove  at  most  that  the  framers  of  the  Con- 
stitution in  1833  erroneously  believed  that  the  territory  of 
Chile  only  extended  to  the  east  as  far  as  the  Cordillera  de  los 
Andes.  But  is  the  ignorance  of  the  framers  of  the  Chilean 
Constitution  of  1833  surprising,  when  it  is  seen  that  until 
recently,  sixty-eight  years  afterwards,  there  was  still  discussion 
and  examination  of  archives  in  order  to  ascertain  how  far 
the  respective  boundaries  of  Chile  and  the  Argentine  Republic 
reached  when  they  became  independent  of  Spanish  rule  ?  In 
1848  the  Government  of  Buenos  Aires  discussed  two  claims 
with  the  Government  of  Chile  :  one  formulated  by  the  former 
respecting  the  foundation  of  a  Chilean  Colony  in  the  Straits 
of  Magellan  ;  and  the  other  which  had  been  presented  by  the 
Government  of  Santiago  regarding  the  advances  of  Argentine 
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jurisdiction  over  certain  valleys  in  the  Chilean  Province  of 

Talca.  With  reference  to  the  first  of  these,  Don  Felipe 
Arana,  Minister  for  Foreign  Affairs  of  the  Argentine  Con- 
federation, expressed  himself  in  the  following  manner  in  a 
communication  dated  the  i6th  of  November  of  that  year. 


'*  I  believe,  like  Your  Excellency,  that  to  attain  the  best  results  it  is  App.  Doc. 
indispensable  that  both  Governments  should  reciprocally  communicate 
to  each  other  their  respective  titles  to  the  disputed  territories,  in  order 
to  arrive  at  a  fair  and  equitable  decision  in  conformity  with  the  rights 
disclosed  by  them.*' 


And  referring  to  the  second  claim  he  stated  that  he 
could  not  accept  the  proposition  of  the  Government  of  Chile 
tending  to  make  immediately  a  general  demarcation  of 
boundaries,  because,  he  added,  for  that  purpose  **  it  is 
necessary  to  collect  many  geographical  and  historical  data  and 
other  scientific  elements  which  only  can  be  prepared  slowly, 
with  deliberation  and  prudence."  Therefore,  if  in  1848  the 
Argentine  Government  acknowledged  that  it  was  absolutely 
necessary  to  produce  titles  in  order  to  settle  the  boundary 
question  with  Chile,  and  declared  that  they  needed  time  for 
the  collection  of  the  geographical  and  historical  facts  which 
might  serve  as  the  basis  for  a  resolution  to  be  adopted  by 
mutual  agreement  or  dictated  by  an  arbitrator ;  if,  moreover, 
the  Government  of  Chile  agreed  with  them  that  the  point 
was  open  to  controversy,  and  that  it  was  a  subject  needing 
explanations,  can  it  be  seriously  maintained  that  the  framers 
of  the  Chilean  Constitution  had  already  decided  that  very 
question  of  boundaries  fifteen  or  twenty  years  previously — 
that  is  to  say,  at  a  period  when  undoubtedly  it  was  less 
studied  and  less  known  than  in  the  year  1848,  at  which  .date 
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the  Governments  of  Chile  and  Buenos  Aires  were  for  the  first 
time  concerned  with  it  ? 

But  there  exist  many  unquestionable  proofs 
«fi85e.  showing  that  the  Congress  of  Chile  itself  never 
believed  that  the  boundary  questions  between  the  Republic 
and  the  neighbouring  States  were  decided  by  Article  i  of  the 
Constitution.  Among  these  proofs  we  shall  select  one  most 
applicable  to  the  case :  that  which  is  taken  from  the  Treaty 
of  Peace,  Friendship,  Commerce  and  Navigation  made 
between  the  Republic  of  Chile  and  the  Argentine  Confedera- 
tion in  the  year  1856.  The  following  is  the  verbatim  transla- 
tion of  the  text  of  Article  39  of  this  Treaty. 

"Both  contracting  parties  acknowledge  as  the  boundaries  of  their 
respective  territories^  those  which  they  possessed  at  the  time  of  their  sever- 
ance from  Spanish  rule  in  the  year  i8io,  and  agree  to  defer  the 
questions  which  have  arisen,  or  may  arise,  regarding  this  matter,  to 
discuss  them  afterwards  in  a  pacific  and  friendly  manner  without  ever 
recurring  to  violent  measures ;  and  in  case  they  should  not  reach  a 
complete  arrangement,  to  submit  their  decision  to  the  arbitration  of 
a  friendly  nation." 

interprtttation  The  Congress  of  Chile  approved  this  Treaty 
coiistitiition  and  such  approval  altogether  invalidates  the  argu- 

bjr  tlM  Con- 

groMtbat    ments   of    the    Argentine    Statement   with    which 

apiiroved 

tiMTraatr.  we  are  dealing.  In  the  article  just  quoted  it  is 
expressly  stipulated  that  the  territorial  boundaries  acknow- 
ledged by  Chile  are  those  which  she  possessed  at  the  time 
of  her  severance  from  Spanish  rule.  And  this  declaration 
remained  in  force  and  served  as  the  preliminary  for  the 
special  Boundary  Treaty  of  1881,  the  introduction  to  which 
states  that  it  is  made  "in  fulfilment  of  Article  39  of  the 
Treaty  dated  April,   1856." 

Therefore,  at  that  date  the  Congress  of  Chile  did  not 
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understand  the  Constitution  as  it  is  understood  by  the 
Argentine  Representative  for  the  purpose  of  this  contro- 
versy. For  that  reason  they  authorized  the  declaration 
that  the  boundaries  of  the  country  on  the  east  were  those 
which  it  possessed  in  18 10  in  conformity  with  the  titles 
originating  from  the  Kings  of  Spain,  whence  it  might 
follow  that  such  boundaries  were  either  on  the  Cordillera 
de  los  Andes  or  in  some  other  part  In  this  manner  was 
established,  by  the  only  authority  having  power  to  do  so, 
the  purport  of  Article  i  of  the  Constitution  of  1833,  and 
this  was  done  in  conformity  with  the  prescriptions  of  this 
Constitution,  as  to  its  interpretation,  which  is  an  attribute 
of  Congress  and  a  matter  of  law. 

A  conwtttii-  However,  we  might  well  have  omitted  these 
not  Imply  ihf  remarks,      which,      strictly     speaking,      are      un- 

tonuKfcioiua  ^  IT  D 

onucattoBs.  necessary.  We  feel  sure  that  the  Tribunal 
would  not  attach  great  weight  to  the  argument  deduced 
from  the  boundaries  given  to  Chile  by  her  Constitution, 
being  perfectly  well  aware  that  international  obligations 
are  not  embodied  in  a  constitution,  which  is  essentially  an 
instrument  of  domestic  government.  These  are  to  be  found 
in  treaties,  which  are  the  only  source  of  the  rights  of  any 
country  in  connexion  with  another,  and  which  the  laws  of 
nations,  as  expressed  by  writers  on  International  Law,  have 
accordingly  placed  much  above  municipal  laws.  So  much 
is  this  the  case  that  treaties  remain  in  force  even  if  con- 
stitutions are  altered  or  disappear  altogether,  or  if  the 
countries  bound  by  them  should  change  their  form  of 
government  In  our  case,  when  Chile  adopted  her  first 
Constitutions  and  included  in  them  an  article  relative  to 
her  eastern  boundary,  she  did  not  contract  any  obligation 
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towards  the  Argentine  Republic,  nor,  consequently,  did  she 
grant  any  right  which  might  be  alleged  in  the  boundary 
questions  then  pending.  Further,  since  the  Argentine 
Republic  subscribed  to  the  Treaty  of  1856,  in  which  is 
found  the  mutual  obligation  of  accepting  as  the  only  source 
of  right  to  the  territory  inherited  from  Spain,  the  decisions 
of  her  Kings  in  boundary  questions,  the  Constitution  of 
Chile,  which  was  of  much  earlier  date,  had  thenceforward 
no  bearing  upon  the  question. 

Although  the  foregoing  arguments  would  suffice  to 
show  clearly  the  irrelevancy  of  the  argument  with  which 
we  are  dealing,  we  nevertheless  wish  to  add  an  historical 
fact  which  is  perfectly  applicable  to  the  matter  in  question. 
CMe«ftiM       In  1852,  for  reasons  which  it  would  be  out  of 

United 

stetMof    place    to    recall    here,    the    Government    of   the 


United  States  of  America  disputed  the  right  of 
Peru  over  the  Lobos  Islands,  arguing  that  they  were  not 
included  in  the  Peruvian  Constitution,  which,  as  in  the 
case  of  Chile,  enumerated  the  territories  belonging  to  the 
Republic.  Respecting  this  there  ensued  a  diplomatic  dis- 
cussion between  the  Governments  of  Lima  and  Washington, 
which  ended  in  an  acknowledgment  by  the  latter  of  the 
principles  for  which  we  contend. 

In  a  despatch  addressed  to  the  Charg6  d' Affaires  of 
the  United  States  at  Lima,  under  date  of  the  23rd  of 
October  of  the  said  year,  1852,  the  Peruvian  Minister  for 
Foreign  Affairs  laid  down  this  principle  in  the  following 
terms : 

"The  fact  that  a  part  of  the  tenritory  be  not  mentioned  in  the 
Constitutional  Law  of  a  State,  which  is  only  a  political  law,  will  not 
be  considered  by  the  Charg^  d'Affaires  as  a  sufficient  reason  for 
repudiating  its  territorial  rights,   based  on  a  title  derived  from  the 
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law  of  nations.  If  this  assertion  be  correct,  Peru  cannot  consider 
that  her  right  of  ownership  respecting  the  Lobos  Islands  is  in  any 
degree  less  than  that  which  she  possesses  in  the  rest  of  the  places 
forming  her  territory,  whether  they  have  or  not  been  circumstantially 
and  deliberately  determined  in  her  political  constitutions."  * 

The  Government  of  Washington,  having  been  informed 
of  the  circumstances  of  this  case,  categorically  declared 
that  the  Government  of  Peru  was  entirely  in  the  right 
and  withdrew  their  claim.  Here  are  the  precise  terms  of 
their  communication  : 

"  The  President,  having  examined  the  arguments  and  facts  contained 
in  the  Note  of  Mr.  Osma,  under  date  of  October  7  th,  with  all  the 
attention  to  which  they  are  so  justly  entitled,  and  having  carefully 
weighed  the  information  contained  in  the  despatches  of  the  Charge 
d' Affaires  of  the  United  States  at  Lima,  and  in  the  notes  of  His 
Excellency  the  Peruvian  Minister  of  Foreign  Affairs,  has  laid  aside  all 
doubt  with  respect  to  the  rights  of  Peru  to  the  Lobos  Islands.  He  can 
see  no  reason  for  questioning  any  longer  the  legal  sovereignty  of  that 
country  over  those  islands  and  he  hastens  to  make  that  confession  in 
view  of  the  injustice  unintentionally  done  Peru  in  consequence  of  a 
temporary  ignorance  of  the  facts  relating  to  the  matter. 

"The  President  has,  therefore,  ordered  that  the  undersigned 
withdraw,  without  reserve,  all  the  objections  made  by  the  last  Secretary 
of  State  to  the  sovereignty  of  Peru  over  the  Lobos  Islands,  and  over  the 
other  Guano-producing  islands  on  the  Peruvian  coast,  and  of  which  the 
Republic  would  be  in  possession ;  and,  moreover,  to  assure  Mr.  Osma, 
that  the  latter  might  apprise  his  Government  of  the  same,  that  no 
support  or  protection  would  be  extended  by  the  United  States  to  the 
acts  of  such  of  its  citizens  as  may  be  contrary  to  this  recognition."  ^ 

^^  A  practical  and  relatively  recent  case  shows  in 

TanpMA.   ^n   incontrovertible   manner  that  the  Constitution 

of   Chile,  like  every   law  of  domestic  order,  does  not  play 

an  important  part  in  international  relations.       It  is  known 


'  M.  L.  Amundtegui  Titulos  de  la  Repiiblica  de  Chile  a  la  soberania 
i  dominio  de  la  estremidad  austral  del  continente  americano,  Santiago,  1855, 
p.   137. 

■  Note  from  Mr.  Edward  Everett,  Secretary  of  State  of  the  U.S.  of  America. 
Published  in  the  New  York  Herald,  2nd  December,  1852. 
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that   in   the  year    1883  Chile  and    Peru   signed   a   Treaty, 
by  virtue  of  which  the  latter  country  ceded  to  the  former 
the    Peruvian    Province  of  Tarapacd   which   was  from  that 
date  definitely  included  within  the  territory  of  the  Republic 
of  Chile  and  submitted  to  her   legislation   and   authorities. 
However,    the    Article     of     the     Chilean     Constitution    in 
question   was   not   then    modified,  and  for   five   years   more 
it   continued    to   state   that   the   territory   of    the    Republic 
extended  on  the    north'  from  the   desert  of  Atacama :  that 
is   to    say   it   left    unincluded    the    Province    of    Tarapacd, 
situated  to  the  north  of  the  desert  of  Atacama  and  which 
de  facto  and   de  jure   was    incorporated    in    the    national 
territory  from  the  time  when  the  ratifications  of  the  Treaty 
containing  such   cession   were   exchanged.       Peru   did    not, 
and  could  not,  claim  that  such  territorial  cession,  based  on 
an    international    covenant,    should    be    invalidated    simply 
because  of  the  fact  that  the  Constitution  of  Chile  assigned 
other  boundaries  to  this  country. 

Tiieaoknow-  ^^  identical  value  with  the  one  just  examined 
"^Sr**  is  another  remark  made  in  the  Argentine  Statement 
e^Dof^we  with  a  view  to  proving  that  the  Cordillera  de  los 
Andes  was  always  the  boundary  between  the  two 
countries,  a  remark  based  on  the  Treaty  of  1846,  wherein 
Spain  acknowledged  the  Independence  of  Chile.  In  that 
Treaty  His  Catholic  Majesty  acknowledged  the  Republic  of 
Chile  as  a  free,  sovereign  and  independent  State  formed  by 
the  territory  specified  in  its  Constitution,  i.e.  by  that  which 
stretched  north  to  south  from  the  desert  of  Atacama  to  Cape 
Horn,  and  east  to  west  between  the  Cordillera  de  los  Andes 
and  the  Pacific  Ocean.  The  conclusion  drawn  from  this 
document  by  the   Argentine  Representative  is  that   **  Chile 
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does  not  derive  from  Spain  the  alleged  right  to  encroacb 
over  the  Andes." 

This  argument  scarcely  calls  for  a  reply,  for  nobody 
is  ignorant  of  the  fact  that  a  State  enters  de  jure  on  the 
enjoyment  of  its  sovereign  rights  immediately  its  complete 
independence  is  acknowledged  by  the  former  metropolis. 
By  virtue  of  such  sovereignty  it  is  empowered  to  give 
itself  a  constitution  and  laws,  and  to  modify  them  freely 
in  any  way  it  may  consider  advisable.  Spain,  when  acknow- 
ledging the  Independence  of  Chile,  did  not  fix  the  boundaries 
of  her  territory ;  she  merely  respected  those  which,  as  a 
de  facto  independent  State,  the  latter  had  spontaneously 
incorporated  in  her  constitution.  As  Spain  had  no  territory 
bordering  with  Chile,  there  was  no  reason  why  she  should 
determine  any  boundary  line  with  the  latter.  Neither  did 
she  exercise  any  dominion  or  protectorate  over  the  Argentine 
Republic,  already  an  independent  State,  which  might  have 
authorized  her  to  act  on  behalf  of  the  latter  in  a  treaty 
of  this  kind.  The  one  thing  done  by  Spain  was,  as  we 
have  already  said,  to  respect  on  her  side  the  boundaries 
indicated  at  that  time  by  Chile  in  her  constitution  ;  but 
this  in  no  way  prevented  Chile,  as  absolute  mistress  of  her 
own  destinies,  from  abolishing  or  modifying,  without  the 
consent  of  any  alien  power,  her  own  constitution,  and  from 
delimitating  her  territory  more  in  conformity  with  her  own 
rights  and  those  of  the  neighbouring  countries.  At  the 
time  of  their  separation  from  Spain,  Chile  and  the  Argentine 
Republic  merely  severed  the  political  ties  which  united 
them  to  her.  As  happens  in  political  transformations  01 
this  kind,  colonial  units,  with  the  territories  which  belonged 
to    them    at    the    time,    went     to    form    new     independent 
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States.  To  modify  this  situation,  it  would  have  been 
necessary  for  both  Republics  to  subscribe  to  a  treaty 
establishing  other  conventional  boundaries.  Far  from  this 
happening,  the  Treaty  of  1856,  dated  many  years  after 
Spain's  acknowledgment  of  the  independence,  confirmed, 
as  we  have  seen,  that  same  principle  establishing  as  the 
origin  of  their  respective  territorial  rights  only  what  they 
possessed  at  the  time  of  their  political  emancipation  in 
1 8 10,  and  agreeing  to  settle  this  matter  either  by  direct 
friendly  means  or  by  the  decision  of  an  arbitrator.  In 
conformity  with  this  engagement  several  propositions  of 
settlement  were  discussed  between  them,  and  finally  a 
treaty  was  signed  in  1881.  Chile,  therefore,  did  not  derive 
from  Spain's  acknowledgment  of  her  independence  the 
right  to  fix  her  frontiers  at  this  or  that  point.  Such 
question  was  previously  decided  by  the  Royal  Orders 
which,  during  the  Colonial  Period,  had  determined  the 
scope  of  their  territorial  jurisdiction.  What  Chile  and  the 
Argentine  Republic  gained  from  these  treaties  with  Spain 
was  that  country's  acknowledgment  of  the  political  organ- 
ization formed  'therein,  and  her  agreement  to  respect  in 
their  entire  extent  the  manifestations  of  internal  and  external 
sovereignty  fully  possessed  by  the  new  Republics.  But 
it    is    useless   to   expand   any   further    on    such    clear   and 

well-known  principles  of  International  Law. 

#  #  #  #  #      • 

The  situation  resulting  from  the  Revolution  of 

TIm 

1 8 10,  by  virtue  of  which  Chile  and  the  Argentine 


In  181«. 

Republic  became  independent  States,  remained 
unaltered  for  many  years.  The  territorial  jurisdiction  of 
either    Republic  was  provisionally  ruled,  on  the  basis  of  a 

CHAP.    VII. 


196  THE  "UTI    POSSIDETIS"   OF    1810   AND 

mutual  agreement,  by  the  provisions  which  the  former 
sovereign  had  dictated  for  the  delimitation  of  the  territories 
of  the  Captaincy-General  of  Chile  and  of  the  Viceroyalty 
of   Rio  de  la  Plata. 

The  careful  study  of  these  complicated  provisions  was 
not  considered  as  an  indispensable  necessity  during  the  first 
twenty- five  years  of  independent  existence.  That  time  was 
preferably  occupied  in  the  domestic  organization  of  the 
country,  and  above  all  in  placing  it  in  a  position  to  frustrate 
any  attempt  against  its  independence.  Once  those  aims  were 
accomplished  and  all  danger  of  foreign  attack  was  dispelled. 
Chile  considered  that  the  time  had  come  to  examine  calmly 
which  were  the  territorial  boundaries  of  the  Captaincy- Gene- 
ral of  Chile  in  the  year  1810;  and  such  study  led  the 
Government  to  the  conclusion  that,  in  conformity  with  the 
most  authorized  dispositions  of  the  Spanish  Sovereign,  nearly 
all  Patagonia,  the  Straits  of  Magellan,  and  Tierra  del  Fuego 
were  included  within  the  boundaries  assigned  to  the  Spanish 
Colony  in  which  the  new  Republic  of  Chile  had  been  formed. 
If  Patagonian  lands  situated  to  the  east  of  the  Cordillera 
de  los  Andes  really  belonged  to  Chile,  it  is  evident  that  the 
Cordillera  itself  in  that  part  must  also  have  belonged  to  her. 

It  has  been  seen  that  the  Spanish  Sovereigns  did  not  take 
into  consideration  the  Cordillera  de  los  Andes  when  granting 
territorial  concessions  to  their  discoverers  in  America,  or 
when  determining  the  boundaries  of  the  political  entities 
over  which  their  authority  was  to  be  exercised.  It  is  suffi- 
cient to  glance  at  the  map  of  South  America  to  perceive 
that  Spain  did  not  select  the  Cordillera  de  los  Andes  as  the 
necessary  frontier  of  the  several  colonies  which  she  founded 
on  that  continent.      Far  from  this  :  of  the  Republics  which 

CHAP.    VII. 


FIRST    BOUNDARY    NEGOTIATIONS;  197 

were  organized  upon  the  basis  of  those  colonies,  each  pre- 
served the  whole  of  the  Cordillera  in  their  respective  sec- 
tions.    This  same  rule  was  observed  respecting  the  Gober- 
nacion   de  Chile,  to  which,  as  has  been  shown,  was  given 
an   extent   which   reached,  north  to  south,  from  the  desert 
of  Atacama  to  the  Straits  of  Magellan,  and  from  west  to  east, 
one  hundred  Spanish  leagues  of  17^  leagues  to  each  degree. 
In  this  manner  the  Cordillera  de  los  Andes  in  all  that  longi- 
tudinal extent  was  included  within  the  Gobernacion  de  Chile, 
and  owing  to  this  circumstance  it  is  known  by  many  historians 
and   geographers   by  the   name  of    **  Cordillera   de   Chile." 
The  territories  which,  within  the  said  100  leagues,  extended 
to  the  east  of   the    Andes,  comprised,    beginning  from  the 
north,  the  ancient  Tucuman ;    in  the  centre,  the  Province  of 
Cuyo — that  is  to  say  the  territories  of  San  Juan  and   Men- 
doza ;  and  in  the  south,  Patagonia  or  the  Magellanic  lands.    In 
1563  Tucuman  was  detached  from  Chile,  and  since  then  the 
Cordillera  de  los  Andes  continued  as  the  eastern  boundary  of 
Chile  in  that  section.       Two   centuries   later,   in   1776,   the 
second  and  last  segregation  took  place.      The  Royal  Order 
which  created  the  Viceroyalty  of  Buenos  Aires  in  that  year 
separated  from  Chile  the  Province  of  Cuyo  and  incorporated 
it   in   the   new    Viceroyalty,    the    Cordillera    de    los    Andes 
remaining  thenceforward  as   the    frontier  between  the    two 
Colonies  down  to  the  southern   boundary  of  the   Province 
of  Cuyo  which  had  just  been  segregated.    As  regards  Pata- 
gonia  the   Spanish  Sovereign  did  not  then,  nor  later,  make 
any  disposition  ;    accordingly  it  continued  to  form  a  part  of 
the  Gobernacion  de  Chile. 

noTtaiSiiuied        It  was  a  general    idea  that  the  Argentine  Re- 
twrttory.^  public    did    not   comprise    Patacjonia,   and  we  find 
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evidence  of  this  in  any  work  on  geography  previous  to  the 
Treaty  of  1881. 
Bnoyoio-         Thus    in     the    Encyclopcedia     Britannica,     8th 

partly  Bri- 

tMuiiea.     edition,    vol.  xvii.   p.    776,   the  following    passage 
is  highly  relevant  : 

"The  United  Provinces  of  the  Rio  de  la  Plata,  otherwise  called  The 
Argentine  Confederation,  a  country  of  South  America,  lies  between  S. 
lat.  22°  20'  and  40°  56'  and  between  W.  long  55**  20'  and  70°  30' ;  and  is 
bounded  on  the  N.  by  Bolivia ;  £.  by  Paraguay,  Brazil  and  Uruguay ; 
S.E.  by  the  Atlantic ;  S.  by  Patagonia ;  and  W.  by  Chile.  It  extends 
from  the  eastern  slopes  of  the  Andes  to  the  Rivers  Paraguay  and  Uruguay, 
which  separate  it  from  the  respective  countries  of  these  names ;  and  on 
the  S.  it  is  divided  by  the  Rio  Negro  from  Patagonia." 

AmariMui         From  the  American  Encyclopcedia,  vol.  1.  p.  685, 
New  York,  1873,  we  quote  the  following  : 


"Argentine  Republic,  formerly  more  commonly  called  Argentine 
Confederation,  an  independent  State  of  South  America,  between 
Lat.  21^  and  41''  S.  and  Long.  53°  and  71°  17'  W,  bounded  N. 
by  Bolivia,  E.  by  Paraguay,  Brazil,  Uruguay  and  the  Atlantic  Ocean 
and  Patagonia,  from  which  it  is  separated  by  the  Rio  Negro  and  W.  by 
the  Andes  separating  it  from  Chile.  The  Argentines  dispute  with  Chile 
the  right  to  the  territory  S.  of  the  Rio  Negro  as  far  as  Tierra  del  Fuego 
according  to  the  original  division  by  the  Government  of  Spain." 

,  In  the  Grand  Dictionnaire   Universel  dti  XIX. 

diottonary.   ^^^^   j^y   Pi^fre    Larousse,  vol.   i.   p.  604   (Paris, 

1 866)  the  following  may  be  read  : 

"The  Argentine  Confederation  or  United  Stotes  of  the  Rio  de  la 
Plata,  a  federal  Republic  of  South  America,  on  the  Atlantic  Ocean. 
Capital — Parand.  It  is  situated  between  the  22  nd  and  41st  degrees  of 
south  latitude  ;  59  and  72  degrees  of  western  longitude.  It  is  delimi- 
tated on  the  north  by  Bolivia ;  on  the  east  by  Paraguay,  Brazil,  Uruguay 
and  the  Atlantic  Ocean ;  on  the  south  by  the  desert  of  Patagonia  and 
on  the  west  by  Chile." 

Malte-Brun,    in    his    Gdographie    ComplHe    et 

Halte- 

BniB'ao«o-   UniverselU,  vol.   ix.  p.  464  (Paris),  referring  to  the 

graphy. 

boundary  of  the  Argentine  Republic,  says  : 
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*'  It  delimitates  on  the  south  by  the  Atlantic  Ocean  and  Patagonia, 
from  which  it  is  separated  by  the  course  of  the  Rio  Negro ;  to  the  west 
the  Cordillera  de  los  Andes  separates  it  from  Chile;  to  the  north  it  has 
Bolivia  for  boundary;  to  the  east  the  right  banks  of  the  Rivers 
Paraguay  and  Uruguay  separate  it  from  Paraguay,  Brazil  and  Uruguay. 
Almost  all  the  large  watercourses  which  water  the  Argentine  Confedera- 
tion debouch  on  the  Atlantic  Ocean.  The  principal  ones  are : — The 
River  de  la  Plata,  the  River  Mendoza  or  Colorado,  and  the  River  Negro, 
called  the  River  Diamante  in  the  upper  part  of  its  course,  a  river  which 
separates  Buenos  Aires  from  Patagonia." 

It  would  be  useless  to  multiply  these  quotations.     They 
show   that  in  the  opinion   of  their   authors   the   Argentine 
Republic  delimitated  on  the  south  at  the  River  Negro,  which 
they  approximately  located  in  lat.  41''  S.,  and  that,  from  that 
point  northwards,  the  Cordillera  de  los  Andes  constituted  her 
western   boundary  with   the    Republic   of  Chile.     For  this 
reason  the  writers  who  discussed  this  matter,  or  who  inciden- 
tally referred  to  it,  might  say  with  perfect  propriety  that  the 
Argentine   Republic  and  Chile  were  separated  by  the  Cor- 
dillera  de   los   Andes.      The   quotations   which    have   been 
accumulated  with  so  much  care  by  the  Argentine  Represen- 
tative to  prove  this  fact  might  very  well  have  been  dispensed 
with.     It   was   always   acknowledged   that   to  the  north   of 
Patagonia  the  Andes  divided  the  two  countries ;  but  where 
this   territory  commenced — that   is    to  say  from  the    River 
Diamante  or,  rather,  from  the  River  Negro  to  the  south — the 
Cordillera  de  los  Andes  could  not  be  acknowledged  by  Chile 
-as  her  eastern  boundary  since  she  alleged  rights  of  ownership 
to  the  region  which  was  situated  on  the  other  side  of  the 
Andes. 

cidietiikM         ^^  *^43  ^^^  Government  of  Chile  took  effective 

J^g'JJJJu  possession  of  the  Straits  of  Magellan  with  the  terri- 

^mndS^^  ^ory  pertaining  thereto,  and  founded  a  colony  on 

that  spot.     In  taking  this  step  they  believed  them- 
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selves  to  be  exercising  an  unquestionable  right  and  serving 
at  the  same  time  the  interests  of  navigation  and  humanity. 
Argentine  ^^"^  years  later,  on   the    15th  of   December, 

ouim.  1847,  the  Government  of  the  Argentine  Republic 
addressed  the  Government  of  Chile  informing  them  that, 
during  that  interval  of  time,  they  had  reached  the  conclusion 
that  the  Chilean  colony  was  situated  in  the  territory  of  their 
Republic,  and  after  adducing  some  considerations  intended  to 
justify  their  assertion — among  others,  that  the  colony  occupied 
a  central  part  of  Patagonia — they  ended  with  these  words  : 

"The  Government  of  the  undersigned  abstain  in  the  present  note  a  pp.  Doc. 
from  going  into  more  detailed  inquiries  upon  the  founded  right  of  their  ^o-  '9- 
claim ;  and  should  those  already  stated  not  suffice  in  Your  Excellency's 
opinion  for  the  attainment  of  the  object  desired,  they  will  consider  it 
their  duty  to  instruct  the  Argentine  Minister,  who  will  start  for  Chile  with 
full  instructions  for  the  prosecution  and  due  discussion  of  such  a  vital 
and  important  affair." 

chue'a  Acknowledging  the  receipt  of  this  communica- 

*^^*'*  tion  from  the  Minister  for  Foreign  Affairs  of  the 
Argentine  Republic,  the  Chilean  Foreign  Minister,  under 
date  of  31st  of  January,  1848,  made  the  following  state- 
ment : 

**  [  immediately  informed  the  President  of  this  claim,  and  His 
Excellency  could  not  but  be  surprised  at  the  announcement  of  it,  for 
he  was  far  from  thinking  that  such  a  claim  would  ever  be  presented  on 
the  part  of  the  Argentine  Government,  or  of  any  other,  respecting  a 
territory  which  has  always  been  considered  as  an  integral  part  of  the 
Kingdom  of  Chile,  and  at  present  of  the  Republic  in  which  it  was  con- 
stituted .  .  .  However,  as  His  Excellency  received  at  the  same  time 
the  agreeable  tidings  of  the  future  visit  to  Chile  of  Seiior  Otero,  the 
Argentine  Minister,  he  considers  that  I  am  excused  from  giving  a  formal 
answer  to  Your  Excellency's  note,  and  from  setting  forth  the  titles  justify- 
ing the  indisputable  right  which  Chile  has,  not  only  to  the  ground 
occupied  by  the  colony  recently  established  in  Magallanes,  but  also 
to  the  whole  of  the  Straits  and  to  the  adjacent  and  other  lands  which  the 
said  titles  specify.    Consequently  His  Excellency  considers  that  it  is  most 
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natural  and  prudent  to  reserve  this  grave  matter  in  order  to  treat  and 
discuss  it  in  a  careful,  frank  and  friendly  manner  with  the  Argentine 
Minister,  whose  visit  to  Chile  was  ardently  desired  by  this  Government 
in  order  to  arrive  at  an  arrangement  respecting  the  boundary  in  another 
point  of  the  Chilean  territory  .  .  ."  ' 

About  that  same  time,  as  has  been  seen,  another  disagree- 
ment had  arisen  between  the  Governments  of  Chile  and  of  the 
Argentine  Republic  respecting  the  ownership  and  dominion 
over  certain  valleys  or  **  Potreros  "  in  the  Cordilleras  of  the 
Chilean  Province  of  Talca  and  of  the  Argentine  Province  of 

Mendoza 

The  Government  of  Chile  ardently  wished  to 
quMtotiie  arrive  at  a  satisfactory  agreement  respecting  these 

Mttl6lll6llt 

«f  «ii«      two.  questions,  and  with  this  object  communicated 
with  the  Government  of  Buenos  Aires  in  a  note  of 
30th  August,  1848,  as  follows  : 

"  In  the  present  case,  as  regards  both  questions  titles  are  alleged 
which  each  of  the  interested  parties  qualifies  as  clear,  authentic,  and 
incontrovertible;  and  the  inconveniences  being  apparent  which  would 
arise  from  such  a  conflict  of  claims  in  detriment  to  private  individuals, 
citizens  of  one  or  of  the  other  nation,  and  involving  the  danger  that  the 
relations  of  cordial  friendship  and  fraternity,  which  it  is  so  important  to 
cultivate  between  this  Republic  and  the  Argentine  Federation,  may  be 
altered,  it  seems  proper  to  the  justice  of  the  two  Governments  to  com- 
municate reciprocally  the  foundation  of  their  claims  and  to  proceed  to 
the  exact  demarcation  of  the  boundary  in  which  the  Chilean  territory 
and  the  Federal  provinces  touch.  This  is  a  matter  upon  which  my 
Government  has  attempted,  before  now,  to  communicate  to  the  Govern- 
ment of  Buenos  Aires  the  ardent  desire  with  which  they  are  inspired  and 
cannot  but  urgently  repeat  their  application  in  order  that  an  agreement 
in  which  interests  of  no  small  importance  are  at  stake  may  be  delayed  no 
longer."  * 

The  Minister  for  Foreign  Affairs  ended  his  communication 
by  inquiring  whether   the    departure  from    Buenos  Aires  of 

*  Memoria  del  Ministro  de  Rel.  Est  de  Chile^  1873,  pp.  10- 11.     *  ^^^^'  P-  '4- 
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the    Argentine     Plenipotentiary,    whose  journey    had    been 
announced,  would  be  delayed  very  much  longer. 
ThaArgwi-         The  Government  of  Buenos  Aires  answered  the 

tliio  Govern-  •  r     1       •- 

ment  d*.     suggestions  of  the  Government  of  Chile  by  saying 

4dMP6  not  to 

Ho  prepared  that  they  equally  appreciated  the  advisability  of 
oQsoion.  seeking,  through  a  frank  and  friendly  discussion,  the 
solution  of  the  two  existing  questions,  the  one  relative  to 
the  Chilean  colony  in  Magallanes,  and  the  other  relating  to 
the  valleys  or  **  Potreros  "  of  the  Cordilleras  of  Talca  and 
Mendoza ;  but  they  added  : 

''The  work  of  demarcation  of  the  boundaries  requires  other  con- 
ditions than  those  in  which  this  Government  find  themselves  at  present. 
.  .  .  On  the  other  hand,  it  is  necessary  to  collect  many  geographical  and 
historical  data  and  other  scienti6c  evidence  which  can  only  be  prepared 
with  deliberation,  study  and  care.  This  is  a  task  which  by  its  nature 
requires  pacific  and  appropriate  times,  and  in  which  it  is  not  possible  to 
engage  at  present.  It  is  not  to  be  doubted  therefore  that  the  Govern- 
ment  of  Your  Excellency  will  acknowledge  the  force  of  these  observations 
and  will  grant  them  the  acceptance  which  they  deserve."  * 

In  the  presence  of  the  Argentine  Government's  declaration 
that  they  were  not  prepared  to  enter  upon  a  discussion  and 
<letermine  the  boundary  between  both  countries,  the  Govern- 
ment of  Chile  did  not  at  that  time  insist  on  their  desire, 
already  expressed,  to  give  an  immediate  and  friendly  solution 
to  those  disagreements.  Chile  continued  to  occupy  the  Straits 
of  Magellan  with  their  adjacent  territories,  and  the  contro- 
versy which  had  arisen  regarding  the  dominion  over  certain 
valleys  of  the  Cordillera  was  postponed. 

The    Argentine    Minister,    whose   journey   had 

The  Treaty 

of  1856    been  announced   in  the  year   1848,  reached  Chile 

Muuitioned 

^d^"^^  i^55»  ^^^  '^  *^  probable  that  he  did  not  receive 
of  18IC    instructions   to    reopen    the    debate    respecting   the 


*  Loc.  cit.  p.   18. 
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two  questions  to  which  reference  has  been  made,  since  his 
•diplomatic  action  was  confined  to  negotiating  a  Treaty  of 
Friendship,  Commerce  and  Navigation.  In  this  Treaty,  rati- 
fied in  the  following  year,  1856,  there  was  stated,  as  has 
been  shown  (page  189).  the  obligation  of  acknowledging  as 
boundaries  of  their  respective  territories  those  possessed  as 
such  at  the  time  of  their  severance  from  the  Spanish  domin- 
ion in  1 8 ID,  and  the  formal  agreement  to  postpone  the 
questions  which  had  arisen  or  might  arise  upon  this  matter, 
in  order  to  discuss  them  afterwards  in  a  peaceful  and  friendly 
manner  without  ever  recurring  to  violent  measures ;  and,  in 
case  of  a  complete  arrangement  not  being  arrived  at,  to 
submit  the  decision  to  the  arbitration  of  a  friendly  nation. 

This  stipulation  did  not  decide  the  existing  difficulties  : 
it  postponed  them,  but  established  the  manner  in  which  they 
were  to  be  decided  later  on.  It  designated  in  fact,  as  the 
source  of  right  of  both  parties,  the  ^' uti possidetis''  of  18 10; 
and  it  established  arbitration  as  a  solution  for  all  difficulties 
as  to  which  they  could  not  agree. 

Moreover,   in    the   lone:   period  of   time  which 

Up  to  1856  ^     ^ 

AnfwrtiM  had  elapsed  from  the  emancipation  up  to  1856 — that 

did  nut 

^^••^[^■^is  to  say  during  almost  half  a  century — the  Argen- 


tine Republic  had  not  set  foot  on  any  part  of 
Patagonia  by  appointing  any  authority  or  by  exer- 
cising any  act  of  jurisdiction.  The  latter  ended  at  the 
northern  bank  of  the  River  Negro,  and  Chile  alone  was 
engaged  in  opening  roads  for  the  civilization  of  those  regions 
starting  at  the  Straits  of  Magellan,  the  occupation  of  which, 
in  1843,  began  to  render  to  humanity  and  to  the  commerce 
of  all  nations  the  most  marked  services.  This  fact  is  acknow- 
ledged by  Argentine  statesmen  themselves.      Sefior  Irigoyen, 
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to  whom  we  shall  have  to  refer  frequently  owing  to  his 
decisive  action  in  the  direction  of  the  negotiations  with  Chile>. 
stated  to  the  Argentine  Congress  in  1881  that  he  had 
endeavoured  to  avoid  arbitration  on  the  subject  of  Patagonia, 
as  he  was  afraid  of  the  result.  And  one  of  the  reasons 
which  led  him  to  resist  such  arbitration  was,  as  he  said,  that 

"I  feared  that  if  this  matter  were  to  be  placed  before  an  interna- 
lional  judge,  and  he  were  to  open  the  map  of  South  America  to  investigate 
horv  far  our  settlements  and  our  administrative  action  reach^  he  might  give 
to  our  adversaries  starting  from  that  line  a  more  or  less  lengthy  stretch 
of  the  territory  comprised  between  such  line  and  Cape  Horn."  ^ 

And  in  another  part  of  the  same  speech,  corroborating  this 
opinion,  he  added  : 

"  We  must  not  on  any  account  expose  the  continuity  of  our  jurisdic- 
tion in  the  Atlantic,  ivhich  it  is  possible^  and  even  probable y  would  be 
divided  by  an  arbitral  decision,^*  ^ 

The   discussion    of    the    titles   on   which    both 

Compromise 

iMToiNMod    countries  supported  their  claims  to  the  ownership 

liyCliUe  y  ^ 

In  1866.  Qf  Patagonia  was  not  practically  opened  till  the 
year  1872.  However,  in  1866  an  attempt  was  made  by  Chile 
to  settle  the  frontier  question  in  this  part  by  means  of  a 
compromise.  Sefior  Don  Jos^  Victorino  Lastarria,  Plenipo- 
tentiary of  Chile  at  Buenos  Aires,  proposed  that  Tierra  del 
Fuego  be  adjudicated  to  Chile,  and  that,  on  the  continent,  a 
boundary  line  be  traced  which,  starting  from  Gregorio  Bay, 
in  the  Straits  of  Magellan,  should  run  northward  along  its 
meridian  as  far  as  50°  of  latitude,  and  from  this  point  up  to 
the  parallel  of  Reloncavi  Inlet,  41''  lo^  along  the  foot  of 
the  extreme  eastern  ramifications  of  the  Cordillera. 

The    Argentine    Representative,  analysing   this   proposi- 


*  B.    de    Irigoyen,  Discurso  sabre  el    Tratado  de  Limites  entre  la  Reptiblictt 
Arjentina  i  Chtle,  p.  nr.  '  Loc  cit,  p.  206. 
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tion  and  some  phrases  from  the  communication  of  Senor 
Lastarria,  believes  himself  entitled  to  state :  That  the 
Argentine  Republic  did  not  allow  a  discussion  regardinjj 
Patagonia,  and  that  the  Minister  Lastarria  never  attempted 
to  uphold  any  rights  of  Chile  to  that  territory  (Argentine 
Statement,  p.   155). 

Nothing  would  be  easier  than  to  destroy  these 
•u«8»aa  assertions  by  simply  producing  official  commu- 
PatagoBU.  nications  in  which  they  are  contradicted  by  the 
Argentine  Government.  But  for  that  purpose  it  may 
be  sufficient  to  mention  here  the  declarations  which  were 
made  respecting  this  matter  by  the  Minister  for  Foreign 
Affairs  of  the  Argentine  Republic,  Senor  Irigoyen,  before 
the  Congress  of  his  country  in  the  year  1881,  with  reference 
to  the  Treaty  of  that  year. 

When  giving  the  general  history  of  the  negotiations, 
the  Minister  recalled  the  fact  that  the  debates  carried  on 
at  Santiago  in  1872-74  '* regarding  Patagonia"  yielded  no 
results,  and  he  added  : 

"After  these  debates  the  Government  of  Chile  requested  that  the 
negotiations  should  be  transferred  to  Buenos  Aires.  Nothing,  they 
said,  is  to  be  expected  from  the  discussion  at  Santiago.  It  has  been 
exhausted,  and  the  case  foreseen  in  the  Treaty  of  1856  has  presented 
itself.  In  it  was  stipulated  that,  if  both  Governments  cannot  settle 
in  a  friendly  manner  the  pending  boundary  questions,  they  shall 
submit  their  decision  to  an  impartial  Government,  and  it  is  now  time 
to  designate  it.  The  Argentine  Government  accepted  these  indica- 
tions, and  the  conferences  were  in  fact  opened  at  Buenos  Aires  in 
order  to  constitute  the  arbitration  stipulated,  thus  admitting  that  Article 
39  of  the  Treaty  ^1856  ruled  the  question  raised  respecting  the  owner- 
ship of  Patagonia,'^  ^ 

This  declaration  of  the  Argentine  iMinister  for  Foreign 


'  Loc.  cit.  p.  35* 
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Affairs  shows — and  it  is  corroborated  by  other  official  docu- 
ments, to  which  we  shall  have  to  allude  in  this  same  chapter — 
that  the  Argentine  Republic  admitted  a  discussion  respecting 
Patagonia. 

Respecting  the  steps  taken  by  Senor  Lastarria,  the  same 
Minister  said : 

"As  to  the  temtories  to  the  south  of  41°   that  statesman  (Lastarria)- 
must  have  been  disposed  to  question  them,  since,  as  a  moderate  com- 
promise, he  proposed  to  obtain  for  his  country  one-third  or  one-half  of 
them."  ^ 

Before  expressing  himself  thus,  Sefior  Irigoyen  had* 
shown  that  Senor  Lastarria  was  going  to  question  the  men- 
tioned territories,  remembering  that  one  of  the  instructions 
from  the  Government  of  Chile  prescribed  the  following :  * 

*^  Your  Excellency  will  put  forward  the  aforesaid  reasons  and  any 
others  which  your   knowledge  and   patriotism   may  suggest  to  you  in 
order  fo  main  fain   assiduously  before  that   Government  the  right  which' 
we  have   to  claim  for    Chile  the   territories   extending  frofn   the   River 
Negro  down  to  Cape  Bom" 

We  need  say  no  more  to  prove  that  the  Chilean  Pleni^ 
potentiary,  Senor    Lastarria,  maintained  the  Chilean  claims- 
as  to  the  dominion  over  Patagonia. 

The   negotiations   of   Sefior    Lastarria   at    Buenos  Aires^ 
were    fruitless,    and   another   six    years    elapsed    before   any 
attempt  was  made  to  settle  the  frontier  question. 

In   187 1  the  Are:entine  Government  accredited. 

Mlaalon  to  ^ 

ciiiie  of  tho  to    Santiago   as   their    Envoy    Extraordinary   and 

Argontliio  ^  ^ 

pienipotMi.  Minister  Plenipotentiary  Sefior   Don  Felix  Frias, 

tiary,  Sonor  '  ^ 

■^■^      who  was  soon  to  promote  considerably  the  discus- 
sion  of  this    point.       It  must   be   observed,   however,    that- 

*  Loc.  at,  p.  28.  *  Loc.  cit,  p.  26. 
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Senor  Frias  had  no  instructions  to  reopen  the  debates 
upon  the  pending  questions. 

"Five  years  after  Senor  Lastarria's  mission,"  said  Senor  Irigoyen^ 
in  Congress,  "the  Argentine  Government  accredited  a  Legation  to 
Santiago.  Its  object  was  not  to  claim  the  Straits,  nor  to  continue 
the  discussion  begun  in  1848  regarding  the  valleys  or  Potreros  of  the 
Cordillera;  it  was  directed  to  strengthening  the  relations  of  the  two 
Governments." 

This  declaration  shows  that,  nearly  a  quarter  of  a  century 

after  the  occupation  by  Chile  of  the  Straits  of  Magellan  and 

their  territories,  the  Argentine  Government,  who  alleged  a 

right  to  them,  felt  no  necessity  to  claim  them,  nor  to  promote 
any  arrangement  regarding  the  matter. 

Yielding,  however,   to   a   suggestion    from    the 

He  malbes  a 

proposition  Government  of  Chile,  who  saw  in   the  unsettled 

tor  * 

■•***•"•■*•  State  of  their  respective  boundaries  a  source  of 
disagreement  in  the  relations  between  the  two  countries, 
the  Argentine  Plenipotentiary  presented  a  proposal  of  settle- 
ment. It  consisted  in  tracing  the  boundary  line,  starting 
from  Peckett  Bay,  in  the  Straits  of  Magellan,  and  running 
in  a  westerly  direction  till  it  met  the  Cordillera  de  los  Andes.   ' 

The     Minister    for    Foreign     Affairs   of   Chile 

Mooptod  by  considered   the    proposed  compromise  wholly  un- 

mo&t  of     acceptable.     **  This  division  would  be  equivalent," 

dillOy  wbo 

propooos    he    said,     "  not    to    a     prudent    and     reasonable 

aaotlior  ono. 

compromise  respecting  the  vast  disputed  terri- 
tory, but  to  the  renunciation  by  Chile  of  the  rights  to  all 
Patagonia  which  she  derives  from  clear,  and  in  my  opinion 
unquestionable,  titles."  He  added  that,  dealing  with  ter- 
ritories to  which  both  nations  believed  they  had  a  right, 
the  fairest  arrangement  would  be  to  divide  them  in  half, 
and  he  formulated  a  counter  proposition  in  conformity  with 
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this  idea.  As  the  disputed  region  was,  according  to  Minister 
Ibaflez,  that  stretching  to  the  south  of  the  River  Diamante, 
he  said  : 

**  .  .  .  My  Government  would  agree  that  the  separation  be  deter- 
mined by  the  45th  parallel  from  the  Atlantic  to  the  mentioned  chain  of 
the  Andes.  In  this  manner  the  Argentine  Republic  would  acquire  the 
greater  portion  of  Patagonia  and  Chile  would  possess  its  southern  part  as 
far  as  Cape  Horn."* 

With  this  object,  and  leaving  somewhat  in  the  back- 
ground propositions  for  an  agreement  which  became  im- 
practicable from  the  extreme  point  of  view  of  the  Argentine 
proposal,  both  Ministers  went  fully  into  the  discussion  of  the 
titles  supporting  the  claims  of  one  and  the  other  country. 

This  discussion  lasted  for  almost  three  years,  and  we 
have  no  intention  of  occupying  therewith  the  time  of  the 
Tribunal. 

Senor  Irigoyen,  giving  the  history  of  the  long 

j^^l^    debate,    recalled    Senor    Ibanez*    proposition,    and 

Govomment.  added :     **  This  proposition    was   rejected   by  our 

Minister,   and   the   discussion  ernbraced  all  Patagonia      the 

Straits  and  the  Potreros  questions  being  neglected'' 

But  unfortunately  such  discussion  did  not  succeed  in 
reconciling  the  conflicting  demands  of  the  parties,  and  the 
Government  of  Chile  believed  that  the  opportunity  had 
presented  itself  for  giving  effect  to  provisions  of  the  Treaty 
of  1856,  submitting  the  solution  of  this  controversy  to 
the  decision  of  a  friendly  power. 

In  referring  to  the  epoch  when  the  Treaty  of 


Atoandoned   1 856  was  signed,  we  said  that,  up  to  that  time, 

^iBi878.  *  the   Argentine    Republic    had    not   exercised    the 

slightest  act  of  jurisdiction  over  Patagonia.     We  have  now 

»  Memoria  del  Ministro  de  Ret.  Est  de  Chile,  1873,  p.  55.  , 
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reached  the  year  1872,  and  we  can  say  the  same  in  this 
respect)  supporting  our  assertion  by  an  official  Argentine 
document.  Congress  having  requested  certain  information 
from  the  Executive,  the  corresponding  Ministry,  in  charge 
of  the  distinguished  Argentine  statesman,  Don  Luis  L. 
Dominguez,  addressed  to  it  a  message  dated  the  6th  of 
September.    1872,    in   which   the   following    words    may  be 

read  : 

'*  The  last  settlement  which  the  Republic  has  on  the  Atlantic  is 
that  of  Carmen  de  Patagones^  situated  on  the  banks  of  the  River 
Negro,  and  a  small  colony  of  Welshmen  upon  the  Chubut.  As  the 
Argentine  Republic  lacks  a  fleet  and  coastguards,  Patagonia  is,  as  // 
^as  always  been,  in  the  most  complete  abandonment.*^ 

Argontine         At  the  same  time  there  arose  some  incidents 
1S7S  to     caused  by  the  attempt  to  exercise  jurisdiction  in 
Pfttaconu.  the  disputed  territory.     There  is  no  need  to  trouble 
the  Tribunal  with  a  detailed  narrative  of  it     In  this  respect, 
it  will  be  sufficient  to  recall  that  the  Argentine  Government 
presented  to  Congress  in  June,  1873,  a  project  of  law  for  the 
colonization  of  the  Patagonian  territories.      This  happened 
precisely  at  the  time  when  their  ownership  was  being  dis- 
cussed at  Santiago. 
^„  The    Government    of    Chile    considered    this 

protest,  measure  to  be  unjustifiable.  Consequently,  they 
protested  by  note  of  the  25th  of  June  of  that  same  year,  ^5fo. 
and  at  the  same  time  declared  to  the  Argentine  Govern- 
ment that  the  Chilean  Government  **  would  not  consent  to 
any  act  diminishing  their  sovereignty  over  the  entire  extent 
of  the  territories  in  which  they  found  themselves  in  actual  and 
pacific  possession  and  which  had  their  natural  boundary  in  the 
River  Santa  Cruz.**  The  Government  of  Chile  made  public 
this  declaration,  which  was  considered  indispensable  to  leave 


Doc. 
2a 
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clearly  defined  the  respective  position  of  both  nations  with 
regard  to  the  controverted  territories  until  a  direct  arrange- 
ment or  the  decision  of  an  arbitrator  should  dispose  other- 
wise. 

The  Argentine  Government  acknowledged  the  receipt  of 

this  protest  saying  that  Congress  would  take  cognizance  of  it, 

and  no  change  occurred  in  the  disputed  territory. 

Negotia.  Meanwhile  as  the  long  controversy  maintained 

arMtratioii  in  Santiago  had  proved  fruitless,  the  Government 

In  B116IUW 

of     Chile    ended     it    by    directing     Senor     Don 


Guillermo  Blest  Gana,  their  Minister  at  Buenos  Aires,  to 
obtain  the  consent  of  the  Argentine  Government  to  con- 
stitute the. arbitration  stipulated  in  the  Treaty  of  1856  in  the 
event — which  had  happened — of  the  direct  arrangements  falling 
through. 

As  to  the  negotiations   carried  on   with    that 
iaoindM    object  by   the    Minister  of   Chile,   their   result   is 

PatagonU         ^  ^ 

^*^*^t**f  ^^  ^^y  point  which  is  of  importance.  The 
arMtratton.  Argentine  Foreign  Office  gave  a  favourable  recep- 
tion to  the  idea  of  negotiating  a  treaty  with  that  object  and  it 
determined  the  matter  of  arbitration.  So  it  appears  from  a 
note  addressed  by  Senor  Don  Carlos  Tejedor,  the  Minister  for 
Foreign  Affairs  to  Seflor  Blest  Gana,  under  date  of  the  27th 
of  April,  1874,  in  which,  condensing  what  had  been  discussed 
during  the  conference  which  he  held  with  him,  he  said  : 

**  The  third  point  of  which  I  spoke  to  Your  Excellency  was  the  matter 
of  arbitration,  which  did  not  appear  clearly  defined  in  the  discussion  which 
had  taktrn  place  up  to  the  present  time,  and  which  the  Argentine  Gai'ern- 
ment  would  determine^  including  Patagonia^  the  Straits  of  Magellan  and 
Tierra  del  Fuego^  1 


*  Memoria  de  Reladones  Esteriores  de  Chile ^  1S74,  p.  275. 
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The  same  note  records  that  Senor  Blest  Gana  made  no 
remark  concerning  the  proposition  on  account  of  his  having 
received  no  detailed  instructions  respecting  it,  and  a  little 
further  on,  jt  adds  : 

"  The  Argentine  Government  accept  with  pleasure  the  invitation  to 
draw  up  a  Treaty  of  Arbitration,  which,  besides  fulfilling  the  Treaty  of 
1856,  would  end,  once  and  for  ever,  the  only  differences  which 
divide  the  two  countries ;  taking  it  for  granted  that  Your  Excellency 
will  be  provided  with  instructions  sufficient  to  draw  up  the  agreement 
in  the  terms  indicated/' 

The  Government  of  Chile  accepted  all  the  proposals  of  the 
Argentine  Government  as  to  the  subject  matter  of  arbitration 
and  as  to  the  power  of  the  arbitrator,  and  sent  to  their 
Legation  at  Buenos  Aires  the  necessary  instructions  to  draw 
up  a  treaty  embodying  the  agreement  of  both  Governments. 
Consequently,  the  Chilean  Minister  informed  the  Argentine 
Foreign  Office  by  a  note  of  the  24th  of  August,  1874,  that  its 
proposals  had  been  accepted. 

The  agreement  was  not,   however,  drawn    up 

Argentina  ^        ^  ^ 

takes  aetton  immediately,  on  account  of  a  pending  change  in  the 


arMtrafttoa.  Government  of  the  Argentine  Republic  ;  and  it  was 
not  drawn  up  afterwards  because  the  new  President,  Dr.  Avel- 
laneda,  made  every  effort  to  avoid  the  obligation  contracted  in 
1874  by  the  previous  administration.  This  is  not  affirmed  by 
us,  but  by  Dr.  Irigoyen,  his  Minister  for  Foreign  Affiiirs. 

**  The  President  of  the  Republic,"  said  Seiior  Irigoyen  in  his  speech 
of  1 88 1  already  quoted,  **  undertook  to  consider  that  complicated 
question  (of  the  boundary),  and  the  first  resolution  was  to  maintain 
integrally  the  jurisdiction  of  the  Republic  all  along  the  coasts  of  the 
Atlantic,  and  to  defend  her  rights  to  the  vast  stretch  of  Patagonia, 
endeavouring  to  guard  it  by  all  such  tneans  as  prudence  should  suggest  from 
the  inconveniences  and  danger^s  of  the  arbitration  to  which  it  was  already 
pledged:'"^ 

*  Irigoyen,  Discursoy  etc.,  p.  54. 
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And  in  another  passage  he  adds : 

"We  therefore  had  to  accept  the  facts  as  we  found  them,  and  to 
manoeuvre,  if  T  may  use  this  word,  in  the  most  convenient  manner  to 
attain  our  object ;  the  constant  idea  which  as  Minister  for  Foreign  Affairs 
I  have  held  in  this  matter :  to  save  Patagonia  from  the  risks  of  an 
arbitral  decision"  * 

This  sufficiently  explains  the  failure  of  these  negotiations, 
which  had  advanced  to  the  point  shown  by  the  preceding 
documents.  The  rock  on  which  they  split  was  Patagonia,  to 
which  Chile  believed  that  she  had  a  right  by  virtue  of  the 
titles  which  she  did  not  hesitate  to  submit  to  the  decision  of 
an  arbitrator,  and  which  the  Argentine  Republic  also  wished 
to  acquire  by  **  manoeuvring"  to  avoid  the  arbitration  to  which 
she  had  engaged  to  submit  when  the  Treaty  of  1 856  was  signed. 
.       .  We  think  it  advisable  to  give  at  this  point  a 

tiiisoiiaptor.  ygj.y  brief  summary  of  the  conclusions,  drawn  from 
the  history  of  thirty-three  years,  which  this  chapter  comprises 
and  which  presents  the  situation  such  as  it  was  when  the 
negotiations  were  begun  in  the  year  1877. 

In  1843  Chile  had  founded  a  colony  in  the  Straits  of 
Magellan  and  declared  that  by  this  act  she  took  possession  of 
the  adjacent  lands  and  of  the  rest  belonging  to  it,  by  virtue 
of  the  rights  which  she  had  inherited  from  the  Crown  of  Spain 
and  which  were  derived  from  authentic  titles.  She  referred 
in  this  declaration  to  Patagonia,  which,  in  the  most  authorized 
cartographical  document  of  the  Colonial  Epoch,  the  map  of 
Cano  i  Olmedilla,  appeared  with  the  name  of  Cht/e  Moderno, 

When  protesting  against  this  act  in  December,  1847,  the 
Minister  for  Foreign  Affairs  of  the  Argentine  Confederation 
argued  •that  the  said  colony  being  situated   **  almost  in  the 

*  Loc.  cii,  p.  60. 
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centre  of  the  Straits"  and  occupying  "a  central  part  of  Pata- 
gonia," the  Chilean  Government  had  invaded  territory  which 
belonged  to  the  Viceroyalty  of  Buenos  Aires  and  which  had 
passed  by  inheritance  to  the  Argentine  Republic. 

There  being  conflicting  claims  to  that  territory  which  were 
said  to  be  based  on  good  titles,  the  Governments  of  Chile 
and  of  the  Argentine  Republic  agreed  to  discuss  them  in 
order  to  settle  the  question  amicably.  This  discussion  of  title 
only  took  place  in  1872.  In  the  meantime,  and  while  the 
point  of  law  was  defined,  the  situation  de  facto  remained 
unchanged,  it  having  been  regulated  in  1856  by  a  treaty 
which  declared  that  the  boundaries  of  both  Republics  were 
those  which  they  possessed  at  the  time  of  their  emancipation 
in  1 8 ID,  and  which  bound  both  parties  to  defer  the  discussion 
of  such  questions  as  had  arisen  or  might  arise  respecting 
them,  to  debate  them  amicably  later  on,  and  eventually  to 
submit  them  to  the  decision  of  an  arbitrator. 

This  situation  remained  unchanged  until  1881.  In  the 
interval  it  was  established  with  even  more  precision  and 
clearness  that  the  territory  which  both  countries  disputed  was 
thai  of  Patagonia,  from  Rio  Negro  to  Cape  Horn. 

Simultaneously  with  the  foregoing  question  there  arose 
another  in  1846  concerning  the  right  as  to  the  ownership  of 
certain  valleys  of  the  Cordillera  to  the  north  of  Patagonia. 
This  question  was,  like  the  previous  one,  deferred,  and  was 
naturally  comprised  in  the  agreement  to  submit  all  the 
differences  regarding  boundaries  to  the  arbitration  of  a 
friendly  nation  if  it  should  prove  impossible  to  decide  them 
by  direct  agreement.  However,  it  was  never  again  con- 
sidered at  length,  although  from  time  to  time  its  existence 
was  recalled  in  diplomatic  conferences  and  documents. 
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Respecting  this  the  Government  of  Chile  assumed  a 
perfectly  logical  attitude.  Basing  themselves  on  the  uti 
possidetis  of  18 10,  which  was  the  rule  of  delimitation  that 
both  countries  accepted  by  express  and  formal  agreement 
in  the  Treaty  of  i856»  they  held  that  the  valleys  of  the 
Cordillera,  in  which  it  could  be  proved  that  the  Spanish 
authorities  of  the  Captaincy-General  had  exercised  juris- 
diction, should  belong  to  Chile.  On  that  account,  in  their 
protests  of  1846,  they  invoked  an  immemorial  and  continuous 
occupation   in  support  of  their  rights. 

But  how  could  the  difficulty  be  overcome  in  the  cases 
where  it  would  not  be  possible  to  demonstrate  sufficiently 
that  some  valley  in  dispute  had  been  ruled  by  authority 
of  the  Gobernacion  de  Chile  or  of  the  Viceroyalty  of 
Buenos  Aires  ?  As  the  rule  of  the  uti  possidetis  was 
insufficient  in  those  cases,  the  Government  of  Chile 
tacitly  agreed  to  the  understanding  that  such  cases  should  be 
ruled  by  the  principle  of  the  water-divide,  as  already  men- 
tioned in  our  former  Statement.  On  the  side  of  the  Argentine 
Republic,  there  can  be  no  doubt  as  to  the  fact  that  this 
principle  constituted  the  general  and  traditional  rule  for  the 
demarcation  of  the  boundary.  This  will  be  more  fully  shown 
in  the  following  chapter. 
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THE  TRADITIONAL  BOUNDARY 

111  fE  have  just  alluded  to  the  existence  of  a  sort  of  tacit 
^  ^  and  traditional  understanding,  which  had  been  estab- 
lished in  principle  between  Chile  and  the  Argentine  Repub- 
lic previous  to  1881,  acknowledging  the  water-parting  line 
as  the  boundary  in  the  section  of  the  Cordilleras  not  included 
in  the  Patagonian  controversy. 

The  Argentine    Representative    has    not    con- 

Arg0iitl]i6 

mider^      tradicted   the  existence   of  the   traditional  under- 

■taadln^. 

Standing  just  mentioned,  but  he  contends  that  the 
several  expressions  which  were  employed  to  designate  the 
boundary  line,  such  as  **  culminating  edge  which  separates 
the  streams,*'  **  water-parting  line,"  "  divortia  aqtiarum  of  the 
Andes,"  corresponded  not  to  a  **  continental  divide,"  but  to 
the  "line  of  the  highest  crests  which  divide  the  waters 
within  the  Cordillera,"  and  to  the  **  watershed  peculiar  to 
the  highest  chain,"  etc. 

Chile  has  upheld   the  contrary  view.     In   her 

frlllllMm 

imdM^      judgment,   the    traditional    understanding,    in    the 

opinion   of  the  two  countries  and  in  the  spirit  of 

the  relations  which   their  Governments  maintained  from  the 

epoch   of    the    Independence,   answered    to   an  idea  clearly 

indicated  by   those   phrases  ;    and   the   line  of  demarcation 
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which  they  indicated  was  no  other — and  could  be  no  other — 
than  that  continental  water-divide,  applicable  in  all  the 
regions  of  the  bordering  territory  over  which  the  effective 
possession  referred  to  in  the  Treaty  of  1856  could  not  be 
proved. 

It  is  therefore  a  point  of  capital  importance  in  the  present 
controversy   to   investigate  what    was  understood    by  **  tra- 
ditional Andean  boundary,"  whenever  questions  or  difficulties 
arose  to  determine  it. 
.^  ^        Before   going   further,    however,    we    may    be 

TlM  name  of  o        c>  '  '  j 

qiM^itton^  permitted  to  make  an  expository  statement  which 
'^^'iSrtS**  will  help  to  remove  all  misunderstandings  and  to 
****  explain   certain    apparent    contradictions — though 

merely  verbal  in  fact — which  may  be  observed  both  in 
the  Chilean  and  Argentine  documents.  What  was  called 
**  boundary  question "  between  Chile  and  the  Argentine 
Republic  from  the  year  1847  to  1881  was  simply  that 
referring  to  the  rights  of  dominion  over  the  southern 
extremity  of  the  American  continent ;  that  is  to  say,  from 
the  River  Negro  southwards.  There  was  also  the  con- 
troversy as  to  the  better  right  to  the  ownership  of  certain 
valleys  of  the  Cordillera,  to  the  north  and  outside  of  that 
region  ;  but  it  was  always  considered  of  such  secondary 
importance  as  compared  with  the  main  question  of  Pata- 
gonia, that  the  expression  **  boundary  question "  was 
reserved  for  the  latter;  the  phrase  applied  to  the  other 
being  **  Potreros  (or  Cordilleran  valleys)  question."  This 
double  employment  of .  the  word  **  question,"  applied  to 
matters  differing  so  widely,  explains  the  apparent  contra- 
dictions which  we  wished  to  remove.  An  example  of 
these  apparent  contradictions   is  afforded  by  the  Argentine 
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negotiator  himself.  Dr.  Irigoyen,  who,  having  given  his 
assent,  as  will  be  shown  presently,  to  the  determination  of 
a  line  of  boundary  through  all  that  part  of  territory  as  to 
which  *'  no  boundary  question  whatsoever  has  arisen  up  to 
this  date,"  continued  to  refer  on  several  occasions  to  the 
"  cuestion  de  los  Potreros  de  Cordillera"  or  •*  Cordilleran 
valleys  question"  in  his  speech  before  the  Argentine  Con- 
gress,^ a  question  which  had  arisen  precisely  in  the  region 
referred  to  in  the  draft  of  Agreement. 

The  Cordilleran  Potreros  question  which  arose 

Ort^^lB  of  t]l6 

cordiitonui  in   1 846,  and  other  cases  which  we  are   about  to 

PotJTOFOS  or 

▼iUioy»      mention,  arford    conclusive  proofs  as  to  the  true 

QllOSttOII* 

scope  given  to  the  words  **  traditional  boundary 
in  the  Andes."  This  question  arose  out  of  a  protest  pre- 
sented by  the  Minister  for  Foreign  Affairs  of  Chile  against 
the  attempt  of  the  authorities  of  the  Argentine  Province  of 
Mendoza  to  tax  the  Chilean  citizen,  Don  Manuel  J  iron,  the 
owner  of  the  valleys  known  by  the  names  of  Potreros  del 
Yeso,  Valenzuela,  Montafiez,  and  Los  Anjeles,  which  valleys 
are  situated  between  parallels  35°  and  36°  of  south  latitude. 

As  already  stated,  the  Government  of  Chile  had  informed 
the  Government  of  the  Argentine  Republic  that  these 
valleys  formed  part  of  the  Chilean  territory,  and  that  they 
had  been  under  the  jurisdiction  of  their  authorities  from 
time  immemorial.  It  was,  in  fact,  proved  that  the  civil 
suits  which  had  arisen  between  Senor  Jiron  and  other 
neighbouring  proprietors  as  to  the  ownership  of  these  same 
valleys    had  been  submitted    to   the   judicial  authorities  of 


*  Loc,  cit  pp.  29,  30,  etc. 
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Chile  and  decided  by  them.  The  Government  of  Chile 
considered  that  in  this  case  the  rule  of  the  uti  possidetis  of 
1 8 ID  was  applicable,  and,  on  the  strength  of  this  doctrine, 
formulated  a  claim  on  the  7th  of  April,  1846,  in  which 
they  protested  against  that  violation  of  the  territory  of 
the  Republic. 

The  Argentine  Government,  who  also  claimed  to  possess 
titles  of  dominion  over  these  very  valleys  and  who  promised 
to  produce  them,  no  doubt  wished  to  collect  data  in  support 
of  their  resistance  to  the  Chilean  claim  ;  and  it  is  evident 
that,  at  their  suggestion,  the  Governor  of  the  Province  of 
Mendoza,  under  date  of  the  4th  of  December  of  this  same 
year  1846,  appointed  a  Commission  of  Experts  to  examine 
the  valleys  claimed  by  Chile,  to  draw  up  a  map  of  them 
and  to  study  especially  the  course  of  the  waters} 
seportof »         The  Commission  presented  their  report  on  the 

teolinioal 

Argentine    27th  of  April  *  and  in   it  the  following  statement 

Commlaelon 

In  1847.      may  be  read  : 

**  The  Cordilleras  de  las  Llaretas  and  Planchon  which  are  drawn 
on  the  annexed  map,  are  the  continuation  of  the  preceding  ones,  and 
the  valleys  Valenzuela,  Montafiez,  el  Yeso  and  los  Anjeles,  which  are 
in  the  same  situation  as  that  of  the  Tunuyan,  cannot  in  any  circum- 
stance be  considered  as  an  integral  part  of  Chilean  territory. 

"  The  rivers  which  floiv  from  them^  as  may  be  seen  on  the  map,  are 
affluents  of  the  great  Colorado  which  empties  itielf  into  the  Atlantic  on  the 
Patagonian  coast.  .  .  . 

"In  order  to  show  more  clearly  how  unfounded  is  the  claim  to  the 
valleys  in  question,  the  map  we  present  has  been  extended  up  to  the  sources 
of  the  River  Grande^  and  in  view  of  this  it  must  be  inferred  that  in  the 
same  case  there  are  to  be  found  the  valleys  Hermoso,  £1  Cobre,  Santa 
Elena,  etc.,  concerning  which  no  claim  has  been  made,  in  spite  of  the 
fact  that  the  Chilean  farmers  have  been  paying  pasturage  there  for  the 
last  ten  years."  ' 

*  The  corresponding  documents  have  been  published  in  Senor  Quesada's  book 
entitled  La  Patagonia  i  las  tierras  australes  del  continente  americano  (Buenos 
Aires,  1875),  p.  23.  ■  Ibid.  pp.  23  and  24. 
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Plainly,  then,  ever  since  the  first  difficulties  arose  con- 
cerning the  ownership  of  the  frontier  territories,  the  Argentine 
authorities  maintained  that  the  boundary  was  marked  by  the 
sources  of  the  rivers  which  flowed  to  the  territories  of  both 
nations.  "The  valleys  claimed  by  Chile,"  said  the  report, 
"  cannot  in  any  circumstances  be  considered  as  an  integral 
part  of  Chilean  territory  **  because  '*  the  rivers  which  flow 
from  them  are  affluents  of  the  great  Colorado  which  empties 
itself  into  the  Atlantic." 

And  in  order  to  indicate  the  boundary  of  the  Argentine 
territories  in  that  region,  the  Commission  of  Experts**extended 
the  map  up  to  the  sources  of  River  Grande.**  It  was  there- 
fore necessary,  in  the  opinion  of  the  technical  commission,  to 
ascertain  the  ultimate  course  of  the  waters  flowing  from  the 
valleys  in  dispute,  because  upon  this  circumstance  depended 
the  ownership  over  them  which  might  be  claimed  by  either 
Republic.  The  fact  being  established,  in  their  opinion,  that 
the  waters  which  flowed  from  those  valleys  were  affluents  of 
rivers  running  towards  the  Atlantic,  there  could  be  no  doubt 
that  the  legitimate  ownership  of  those  valleys  was  vested  in 
the  Argentine  Republic.  Briefly,  in  the  opinion  of  the  officials 
of  this  Republic,  the  determination  of  the  boundaries  between 
the  two  countries  was  subordinate  to  a  simple  expert  operation 
consisting  in  the  investigation  of  the  head-waters  of  the  rivers 
and  streams  which  in  their  ultimate  course  run  towards  the 
Atlantic  or  towards  the  Pacific.  And,  starting  from  this 
principle,  the  Commission  stated  in  their  reports  that,  for  the 
reason  given,  not  only  did  the  valleys  referred  to  in  the 
Chilean  claim  belong  to  the  Argentine  Republic,  but  also 
others  which  are  found  in  similar  circumstances :  as,  for 
instance,  the  valleys   Hermoso,  el  Cobre,  and  Santa    Elena. 
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We   shall  see  later  that  such  was  also  the  opinion  of  the 
Governor  of  Mendoza  and  of  the  Argentine  Government. 

To  show  that  this  same  idea  as  to  the  principle 
mcjo'a  of  demarcation  was  likewise  shared  by  the  persons 
in  the  Argentine  Republic  who  had  applied  them- 
selves to  the  study  of  this  matter,  we  referred  in  our  previous 
Statement  to  certain  expressions  which  Dr.  Don  Antonio 
Bermejo,  an  ex-Cabinet  Minister,  inserted  in  his  book 
entitled  La  cuestion  chilena  i  el  arbitraje,  Senor  Bermejo 
wrote  his  book  in  1879,  that  is  to  say,  when  the  formula 
referring  to  the  principle  of  demarcation  had  already  been 
agreed  upon  between  the  Chilean  and  Argentine  Plenipoten- 
tiaries ;  and  in  it,  when  referring  to  the  Cordilleran  Valleys 
Question,  he  expressed  his  ideas  in  these  terms  (p.  93)  : 

He  locates  "  The  most  elevated  mountains  of  the  Andes,  in  their  pro- 

tbe  lioiiiid" 

aiy  in  tlie    longation  to  the  southern  extremity  of  the  continent,  separate  in 

dlvortia      diametrically  opposed  directions  the   water-courses  which  fertilize 

the  territories  stretching  to  both  sides  of  it 

"  Given  the  extent  of  the  Cordilleras,  which  attain  a  considerable 
breadth  in  almost  their  entire  length,  the  necessity  is  obvious  of  adopt- 
ing, respecting  the  valleys  included  in  them,  a  line  of  demarcation 
which  might  adjudicate  them  equitably  and  reasonably  to  the  bordering 
nations. 

"  In  this  case,  the  ^vater- parting  line^  that  is  to  say  the  divortia  aquarum 
defined  as  the  boundary  by  all  writers,  gives  a  clear  and  convenient  basis 
for  the  delimitation  of  territorial  sovereignty.  More  than  this  :  many 
authors,  such  as  Bluntschli,  teach  that  in  doubtful  cases  the  water-parting 
line  constitutes  the  legal  boundary." 

The  preceding  words  are  free  from  all  ambiguity.  The 
defender  of  the  Argentine  rights  recalled  with  perfect  accuracy 
the  fact  that  the  Cordillera  de  los  Andes  attains  a  con- 
siderable breadth,  in  order  thus  to  show  the  impossibility  of 
finding  among  its  several  orographical  features  a  principle  of 
demarcation  exempt  from  all  doubt.     And  in  view  of  this 
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situation  he  observed  that  there  existed  a  clear  hydrographical 
basis  to  determine  equitably  the  possessions  of  both  countries, 
since  those  same  high  mountains  separated  from  north  to 
south  in  diametrically  opposed  directions  the  water-courses 
which  fertilize  the  lands  of  both  countries.  This  line  of 
separation  of  the  waters  from  north  to  south,  this  general 
divortium  aqtiarum  was  what,  in  his  opinion,  should  consti- 
tute the  principle  of  demarcation  between  both  nations ;  and 
Dr.  Bermejo  recommended  this  principle  not  only  because  it 
was  clear  and  equitable,  but  also  because  it  is  supported  by 
the  opinions  of  authorities  on  International  Law.  It  appears, 
therefore,  that  at  that  time  the  very  defenders  of  the  Argen- 
tine interests  gave  to  the  precepts  of  writers  on  International 
Law,  not  the  meaning  which  it  is  now  sought  to  attach  to 
them  by  the  Argentine  Representatives,  but  the  same  that 
has  always  been  given  to  them  in  Chile. 

But  it  is  now  objected  (Argentine  Statement,  p.  81),  that 
the  straightforward  and  precise  statement  made  by  Dr.  Ber- 
mejo regarding  the  structure  of  the  Cordillera  and  regarding 
the  manner  in  which  the  frontier  line  should  be  traced  thereon 
has  not  the  natural  significance  inherent  to  its  terms,  if  the 
following  paragraph  of  the  same  Seflor  Bermejo,  which  pre- 
cedes the  words  quoted,  be  taken  into  consideration  : 

'*  The  demarcation  between  the  Chilean  and  Argentine  possessions 
on  the  summits  of  the  Andes  is  connected  with  the  discussion  respecting 
the  Potreros  of  the  Cordillera  which  we  shall  now  examine." 

It  is  difficult  to  understand  how  the  preceding  words  can 
alter  the  theory  of  demarcation  which'  the  author  maintains. 
Dr.  Bermejo,  after  writing  this  sentence,  goes  on,  as  we  have 
already  seen,  to  explain  how  the  boundary  on  the  summit  of 
the  Andes  must  be  understood  and  applied,  maintaining,  with 
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the  support  of  authors,  that  the  international  water-divide 
which  is  fixed  by  nature  at  the  sources  of  their  respective 
fluvial  systems  must  be  adopted. 

But,  in  order  that  there  may  be  no  doubt  regarding  Senor 
Bermejo  s  idea,  it  will  suffice  to  point  out  in  his  own  words 
the  reasons  upon  which  his  opinion  was  based.  When 
analysing  the  report  on  this  matter  of  the  Commission 
appointed  by  the  Governor  of  Mendoza,  he  added  (page  95) : 

**  Although  insignificant  at  first  sight,  it  must  be  acknowledged 
Sa  ^**Su   ^^*^  *^'^  question  (that  of  the  Potreros  of  the  Cordillera)  is  of  the 
ary  in  tlie    greatest  importance,  however  slightly  the  special  condition  of  the 
^^'•Sm^*  Andean  provinces  be  taken  into  consideration.     The  industry  of 
these  provinces  being  entirely  dependent  on  the  inrigation  sup- 
plied by  the  streams  which  rise  in  those  summits,  it  will  be  understood 
that  the  Chilean  jurisdiction,  if  extended  to  Ms  side  of  the  origin  of  tliose 
streams^  would  hold  the  very  life  of  those  Argentine  provinces  at  its 
mercy." 

He  mentions  besides  that  the  Commissioners  made  on 
the  ground  (page  102) — 

"  a  minute  examination  whereby  it  was  ascertained  that  the  Andes  form 
throughout  their  extent  two  branches  of  Cordillera  separated  by  great 
valleys  of  more  or  less  extent,  which  present  their  main  declivity  to  the 
east]  that  in  their  midst  are  joined  the  waters  proceeding  from  both 
mountain  chains,  and  therein  are  formed  the  innumerable  rivers  which 
rise  to  the  surface  of  the  Argentine  territory." 

And  elsewhere  he  says,  (page  223)  : 

'*  The  valleys  of  the  Cordillera  claimed  by  Chile  are  situated  on  the 
eastern  side  of  the  water-parting  line  and,  therefore^  in  Argentine  terri- 
tory." 

The   foregoing   phrases   show   how   the    boundary    was 
understood    by   persons   specially   dedicated    to    the    study 
of  the  matter.     It  was  considered  that  the  Argentine  Repub- 
lic  could    not  consent    that    the  valleys   east  of  the  water- 
parting    line  should    not    belong    to    it,    and   it   was   also 

« 
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maintained  that  this  line  should  leave  on  the  Argentine 
side  the  whole  of  its  rivers  from  their  sources,  because,  as 
Senor  Bermejo  puts  it,  the  industries  of  those  Andean 
provinces  were  entirely  dependent  on  "  the  irrigation. supplied 
by  the  streams  which  rise  in  those  summits,"  and  "the 
Chilean  jurisdiction,"  if  extended  to  this  side  of  the  origin 
of  those  streams,  would  hold  the  very  life  of  those  Argentine 
provinces  at  its  mercy. 

We  deem  it  advisable  also  to  observe  that  Senor 
Bermejo,^  when  commenting  upon  the  report  of  the  Com- 
missioners which  we  have  just  quoted,  underlines  the  phrase 
referring  to  "  the  great  valleys  which  present  their  main  de- 
clivity to  the  east'*  thus  drawing  attention  to  the  fact  that  it  is 
'*  the  declivities  of  the  valleys,''  and  not  of  the  slopes  of  the 
hills  or  mountains,  that  he  has  always  borne  in  mind  when- 
ever he  has  spoken  of  "  streams  which  flow  or  descend  to  one 
side  and  the  other."  In  the  geographical  part  of  this  State- 
ment it  will  be  shown  that  all  along  the  region  comprising  the 
valleys  mentioned  the  eastern  Cordillera  is,  in  its  passes 
and  summits,  much  more  elevated  than  the  western  one ; 
and  not  only  much  more  elevated,  but  also  less  accessible, 
for  not  more  than  five  paths  traverse  it,  whilst  the  other 
— the  western — presents  nineteen   passes. 

Now,  none  of  these  circumstances  which,  according  to 
the  theories  of  the  present  Expert  of  the  Argentine  Republic, 
would  be  necessary  to  characterize  the  dividing  line,  was 
taken  into  account  at  the  time  either  by  the  surveyors  of  the 
Commission  appointed  by  the  Governor  of  Mendoza,  or  by  the 
Argentine  Government  to  whom  the  question  was  referred. 

*  La  cuestion  chilena,  p.  102. 
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As  may  be  seen,  there  was  no  idea  of  submitting  the 
boundary  line  to  the  conditions  which  it  is  now  sought  to 
attribute  to  it  on  the  Argentine  side.  The  divortium 
aqtmrum,  viz.  the  international  water-parting  line,  was 
defined  and  claimed  with  perfect  clearness.  The  boundary 
with  Chile  was  not  sought  for  on  the  most  elevated 
crest  of  the  Cordillera  as  is  now  claimed,  but  only  in  the 
line  which  would  leave  to  the  Argentine  Republic  the 
whole  of  the  watercourses,  on  the  absolute  possession  of 
which  the  progress  and  life  of  those  provinces  was  considered 
to  depend. 

This  has  also  been  expressly  acknowledged  by 
auMada'a  the  distinguished  Argrentine  writer  and  diplomatist, 

opinion.  o  e>  r  ' 

Don  Vicente  G.  Quesada,  in  his  book  entitled 
Virreinato  del  Rio  de  la  Plata,  Speaking  of  the  epoch  of 
the  fourth  Viceroy,  Arredondo,  he  says  : 

**  Then  the  authorities  on  both  sides  of  the  Andts  selected  the  ^divortia 
aguarum '  as  the  territorial  frontier^  and  they  conformed  to  it  in  the 
complicated  emergencies  caused  by  the  Indians  of  both  frontiers ^  * 

And  the  proof  that  Senor  Quesada,  when  speaking  of 
the  **  divortium  aquarum,"  understands  by  this  the  inter- 
oceanic  water-parting  and  nothing  else,  is  proved  by  a 
passage  in  his  book  entitled  La  Patagonia  i  las  tierras 
australes  del  continente  amerieano,  wherein  he  analyses  the 
report  of  the  Commission  of  Engineers  appointed  by  the 
Governor  of  Mendoza  in  1846,  to  which  we  have  already 
alluded.     After  reproducing  it,  he  says  : 


»  Virreinato  del  Rio  de  la  Plata,  1776-18 lo.  Apuntamiento  criticohistdrico 
para  sennr  a  la  cuestion  de  llmites  enire  la  Reptiblica  Argentina  y  Chile, 
(Buenos  Aires,  1881),  p.  209. 
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*'This  document  shows  what  the  pending  antecedents  of  the 
frontier  are— that  is  to  say,  as  to  boundaries  in  the  same  Cordilleras 
between  the  two  bordering  nations — the  unquestionable  fact  that  the 
Cordillera  divides  both  territories  being  acknowledged.  //  is  therefore 
clear  that  until  a  scientific  survey  determines  the  dividing  line  the  ques- 
tions which  always  arise  whenever  there  is  fio  tracing  on  the  ground 
cannot  be  avoided.  .  .  .  The  question  was  circumscribed  to  the 
ownership  of  the  *  potreros '  bordering  the  Province  of  Talca.  ...  It 
^as  a  mere  question  of  the  dividing  line  in  the  Andes,  of  the  '  divortia 
aquarumj" "  ' 

Again,    in   the   same   book,    when   discussing   the   same 
matter,    he  adds : 

"  It  is  therefore  proved,  in  view  of  the  official  documents  of  Chile, 
that  from  1810  until  after  the  protest  of  the  Argentine  Government 
regarding  the  Colony  in  the  Straits,  there  was  never  any  question  as 
to  the  eastern  frontier  of  that  country,  and  that  the  tracing  of  the 
dividing  line  was  the  one  subject  of  negotiation.  This  is  natural  and 
unquestionable.  France  is  divided  from  Spain  by  the  Pyrenees,  and 
the  treaty  and  the  surveys  which  determined  the  line  of  demarcation 
are  of  recent  date.  In  the  same  manner,  Chile  and  the  Argentine 
Republic  being  separated  by  the  Andes,  require  that  the  dividing  line, 
the  divortia  aquarum  which  the  Chilean  Government  call  eastern 
frontier,  be  fixed  on  the  mountain  in  order  to  avoid  the  conflicts  which, 
owing  to  the  collection  of  charges  for  pasturage  by  the  authorities  of 
Mendoza,  had  given  rise  to  reciprocal  claims ''  ^ 

Zealously  persevering   in    the  accumulation  of 

Report  from  1^  ^         ^ 

tbaGovwnor  data  with  which   to   maintain  their  claims  to   the 

of  Mandosa 

of  1864.  possession  of  the  interior  valleys  of  the  Cordillera 
in  question,  in  1864  the  Argentine  Government  further  re- 
quested a  report  on  the  matter  from  the  Governors  of  the 
provinces  bordering  on  Chile. 

The  Governor  of  Mendoza  forwarded  some  data  and 
expressed  some  opinions  which  confirmed  and  amplified 
the  conclusion  of  the  Commission  of  Experts  of  1846. 

*  Vicente   G.  Quesada,  La  Patagonia  i  las  tierras  australes  del  continente 
americano  (Buenos  Aires,  1875),  pp.  483-487. 
'  Vicente  G.  Quesada,  Loc.  cit,  p.  533. 
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This  official  affirms,  when  referring  to  the  valleys  enclosed  App.  Doc. 
between  the  Cordilleras  del  Planchon  and  de  las  Llaretas, 
that  they  are  Argentine,  and  that  they  are  so  because  the 
boundary  with  Chile  is  situated  in  the  western  Cordillera  del 
Planchon,  and  not  on  the  eastern  one— de  las  Llaretas.  It 
is  in  the  Cordillera  del  Planchon,  he  adds,  that  the  courses  of 
the  rivers  descending  towards  the  Rivers  Grande  and  Colo- 
rado, which  flow  to  the  Atlantic,  take  their  rise,  passing 
through  the  disputed  valleys,  or  "  Potreros  *'  and  crossing  the 
Cordillera  de  las  Llaretas.  It  should  here  be  observed  that, 
this  being  the  foundation  of  the  Governor  of  Mendoza's 
assertion  regardifig  the  nationality  of  the  valleys  in  question, 
the  contrary  conclusion  would  have  been  inevitable  had  the 
investigations  carried  out  yielded  inverse  results.  Had  the 
watercourses  been  found  to  rise  in  the  Cordillera  de  las 
Llaretas  and  to  flow  to  the  Pacific,  crossing  that  of  Planchon, 
evidently  the  intermediate  valleys  would  have  been  Chilean. 
A  similar  argument  is  applied,  and  a  similar  conclusion 
is  reached,  in  the  case  of  the  valley  of  the  Tunuyan,  to 
which  the  first  part  of  the  report  refers.  The  Governor  of 
Mendoza  says  that  if,  in  the  valley  formed  by  the  two  equally 
elevated  Cordilleras  de  los  Piuquenes  and  Portillo,  a  river 
had  not  been  formed,  the  boundary  would  have  been  doubtful. 
And  he  continues,  stating  that  the  river  Tunuyan  is  that 
which  has  defined  the  frontier  over  the  Cordillera  de  los 
Piuquenes,  opening  a  passage  towards  the  territory  of  the 
Province  of  Mendoza,  across  the  Cordillera  del  Portillo. 

The  logical  conclusion  from  the  declarations  of  the  report 
is  that,  if  the  river  Tunuyan  decides  the  boundary  to  be  over  the 
western  Cordillera  of  Piuquenes  because  of  its  having  opened 
a  passage  across  the  eastern  chain  of  the   Portillo  towards 
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Argentine  territory,  the  boundary  would  be  on  the  Cordillera 
del  Portillo  had  the  river  opened  a  passage  through  that  of 
the  Piuquenes  towards  Chilean  territory.  To  say,  as  the 
report  afifirms  elsewhere,  that  the  absence  of  a  course  of 
waters,  which  might  indicate  the  hydrographical  dependence 
of  the  valley,  would  have  made  the  boundary  doubtful, 
amounts  to  saying  that  this  boundary  is  to  be  found  on  the 
line  deciding  the  said  hydrographical  dependency. 

However,  these   rigorously  logical  conclusions  are  con- 
troverted in  the  Argentine  Statement.     It  says  (pp.  76,  77) : 

"The  statement  of  the  Governor  of  Mendoza  would  not  have  been 
brought  forward  by  the  Chilean  Republic  had  there  not  existed  the 
constant  tendency  of  confounding  a  mountain  watershed  with  the 
water-divide  of  a  continent  dependent  or  independent,  as  the  case  may 
be,  of  mountain  features.  //  is  true  that  in  that  statement  the  courses 
of  7vaters,  rivers  and  streams  are  mentioned,  but  it  is  not  said  that  the 
boundary  runs  through  their  sources,  as  some  proceed  to  the  Pacific 
and  others  to  the  Atlantic— it  is  said,  on  the  contrary,  that  *the 
greatest  heights  from  which  these'  rivers  start  are  what  has  always 
been  *  considered  as  the  boundary  between  the  two  territories/  " 

These  assertions  do  not  stand  comparison  with  the  text 
of  the  document  to  which  they  refer.  The  Governor  of 
Mendoza  says :  *'  The  greatest  heights  from  which  these 
rivers  rise " ;  but  in  the  preceding  lines,  which  have  not 
been  reproduced  in  the  Argentine  Statement,  he  states  that 
those  rivers  ''are  the  rivers  which  with  all  their  affluents 
flow  to  the  plains  and  valleys  of  the  Argentine  and  Chilean 
territory,  such  as  the  rivers  Mendoza  and  Aconcagua,  the 
Tunuyan  and  the  Maipo.'*  That  is  to  say,  that  in  the  view 
of  the  Governor  of  Mendoza  the  frontier  line  stood  where 
rivers  with  opposite  courses  rise. 

It  would  be  unreasonable  to  suppose  that  this  official  was 
ignorant  of  the  fact  that  the  Aconcagua  and  the  Maipo  are 
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rivers  running  to  the  Pacific,  and  that  the  Mendoza  and 
Tunuyan  are  rivers  which  run  to  the  Atlantic,  and  it  would 
have  been  unnecessary  to  name  the  oceans  into  which  they 
respectively  empty,  since,  had  it  been  said  that  one  set  of  rivers 
descends  to  Argentine  territory,  it  would  have  been  equiva- 
lent to  saying  that  they  were  tributaries  of  the  Atlantic ;  and 
the  statement  that  the  others  descend  to  Chilean  territory 
would  amount  to  saying   that  they  were  tributaries  of  the 

Pacific. 

«  «  «  «  « 

* 

Following  the  chronological  order  of  facts  we  come  to  the 
negotiations  begun  at  Buenos  Aires,  in  1865,  by  the  Minister 
Plenipotentiary  of  Chile,  Don  Jos6  Victorino  Lastarria.  The 
Argentine  Representative  also  refers  to  them  (p.  154)  with 
the  object  of  showing  that,  at  that  time,  the  Government  of 
Chile  wished  to  abandon  the  traditional  boundary  and  to 
adopt  another  principle  for  the  delimitation  of  the  entire 
frontier. 

He  draws  this  conclusion  from  the  following  paragraph  of 
a  note  addressed  by  Senor  Lastarria  to  the  Minister  for 
Foreign  Affairs  for  Chile  : 

"  Your  Excellency  directs  me  not  to  accept  any  other  boundary  in 
the  Cordillera  de  los  Andes  than  the  summits  of  the  most  eastern  ranges 
of  this  Cordillera,  the  Government  of  Chile  having  always  maintained 
that  this  boundary  runs  along  the  summits  of  the  most  elevated  branch 
of  the  Andes  which  separates  the  watercourses  to  the  east  and  west, 
upon  which  point  both  our  Governments  have  always  been  in  accord, 
this  decision  never  having  been  disputed." 

To  determine  the  meaning  of  the  order  from  the  Govern- 
ment of  Chile  to  which  Senor  Lastarria  refers,  it  will  suffice 
to  recall  the  fact  that  this  diplomatist  had  presented  to  the 
Argentine  Government  a  draft  for  a  compromise  in  Patagonia 
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which,  in  the  opinion  of  the  Government  of  Chile,  embodied 
excessive  concessions.  The  Minister  for  Foreign  Affairs 
declared  that  on  this  account  the  draft  was  unacceptable^ 
unless  the  Argentine  Government  would  consent  to  counter- 
balance the  terms  of  the  compromise  by  acknowledging 
Chiles  ownership  over  all  the  Cordilleran  valleys  which 
might  exist  to  the  north  of  the  disputed  territory,  with  which 
object  the  frontier  should  there  be  traced  over  the  summits 
of  the  extreme  eastern  ranges  of  the  Andes.     . 

Moreover,  the  very  quotation  made  in  the  Argentine 
Statement  which  we  have  just  cited  shows  that  Seflor 
Lastarrias  opinion  was  that  the  dividing  line  should  run 
over  "  the  summits  of  the  most  elevated  branch  of  the  Andes 
whi4:h  separates  the  watercourses  on  the  east  and  west'' 

Sefior  Lastarria  further  added  that  such  had  always  been 
the  unquestionable  opinion  of  the  Governments  of  Chile  and 
of  the  Argentine  Republic. 
PropMition         Senor  Lastarria's  words  quoted  in  the  Argen- 

Of  tlM 

chiiMui     tine  Statement  (pp.  154  and  155)  are  a  fresh  con- 

PlMlipOit61l- 

tuu7  8«fior  firmation    that    the    traditional    boundary,    tacitly 

IrfMtarrU  In  ^ 

iww.  acknowledged  until  then  by  both  Governments,  ran 
along  the  most  elevated  summits  of  the  Andes  which  sepa- 
rate the  watercourses  flowing  to  the  east  and  west.  The 
Chilean  Plenipotentiary  drew  the  attention  of  the  Govern- 
ment of  Chile  to  the  fact  that  to  claim  as  the  boundary  the 
easternmost  summits  of  the  Cordillera  all  along  the  extent  in 
which  it  separates  the  two  countries  would  be  equivalent  to 
abandoning  the  principle  tacidy  acknowledged  for  some  time 
back  by  both  Governments.  Sefior  Lastarria  forgot,  when 
making  this  remark,  that  there  was  no  question  of  confirming 
by  a  treaty  what  usage  had  established  beforehand,  but  that 
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rivers  running  to  the  Pacific,  and  that  the  Mendoza  and 
Tunuyan  are  rivers  which  run  to  the  Atlantic,  and  it  would 
have  been  unnecessary  to  name  the  oceans  into  which  they 
respectively  empty,  since,  had  it  been  said  that  one  set  of  rivers 
descends  to  Argentine  territory,  it  would  have  been  equiva- 
lent to  saying  that  they  were  tributaries  of  the  Atlantic ;  and 
the  statement  that  the  others  descend  to  Chilean  territory 
would  amount  to  saying   that  they  were  tributaries  of  the 

Pacific. 

«  «  «  «  « 

Following  the  chronological  order  of  facts  we  come  to  the 
negotiations  begun  at  Buenos  Aires,  in  1865,  by  the  Minister 
Plenipotentiary  of  Chile,  Don  Jos6  Victorino  Lastarria.  The 
Argentine  Representative  also  refers  to  them  (p.  154)  with 
the  object  of  showing  that,  at  that  time,  the  Government  of 
Chile  wished  to  abandon  the  traditional  boundary  and  to 
adopt  another  principle  for  the  delimitation  of  the  entire 
frontier. 

He  draws  this  conclusion  from  the  following  paragraph  of 
a  note  addressed  by  Seflor  Lastarria  to  the  Minister  for 
Foreign  Affairs  for  Chile  : 

**  Your  Excellency  directs  me  not  to  accept  any  other  boundary  in 
the  Cordillera  de  los  Andes  than  the  summits  of  the  most  eastern  ranges 
of  this  Cordillera,  the  Government  of  Chile  having  always  maintained 
that  this  boundary  runs  along  the  summits  of  the  most  elevated  branch 
of  the  Andes  which  separates  the  watercourses  to  the  east  and  west, 
upon  which  point  both  our  Governments  have  always  been  in  accord, 
this  decision  never  having  been  disputed." 

To  determine  the  meaning  of  the  order  from  the  Govern- 
ment of  Chile  to  which  Sefior  Lastarria  refers,  it  will  suffice 
to  recall  the  fact  that  this  diplomatist  had  presented  to  the 
Argentine  Government  a  draft  for  a  compromise  in  Pats^onia 
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which,  in  the  opinion  of  the  Government  of  Chile,  embodied 
excessive  concessions.  The  Minister  for  Foreign  Affairs 
declared  that  on  this  account  the  draft  was  unacceptable, 
unless  the  Argentine  Government  would  consent  to  counter- 
balance the  terms  of  the  compromise  by  acknowledging 
Chile's  ownership  over  all  the  Cordilleran  valleys  which 
might  exist  to  the  north  of  the  disputed  territory,  with  which 
object  the  frontier  should  there  be  traced  over  the  summits 
of  the  extreme  eastern  ranges  of  the  Andes.     . 

Moreover,  the  very  quotation  made  in  the  Argentine 
Statement  which  we  have  just  cited  shows  that  Sefior 
Lastarria's  opinion  was  that  the  dividing  line  should  run 
over  "  the  summits  of  the  most  elevated  branch  of  the  Andes 
which  separates  the  watercourses  on  the  east  and  west^ 

Sefior  Lastarria  further  added  that  such  had  always  been 
the  unquestionable  opinion  of  the  Governments  of  Chile  and 
of  the  Argentine  Republic. 

Proposition         Seftor  Lastarria's  words  quoted  in  the  Argen- 
ciiiieaa     tine  Statement  (pp.  154  and  155)  are  a  fresh  con- 

Plonipotoii- 

tiaryCMtor  firmation    that    the    traditional    boundary,    tacitly 

La«t«rrla  in 

1866.  acknowledged  until  then  by  both  Governments,  ran 
along  the  most  elevated  summits  of  the  Andes  which  sepa- 
rate the  watercourses  flowing  to  the  east  and  west.  The 
Chilean  Plenipotentiary  drew  the  attention  of  the  Govern- 
ment of  Chile  to  the  fact  that  to  claim  as  the  boundary  the 
easternmost  summits  of  the  Cordillera  all  along  the  extent  in 
which  it  separates  the  two  countries  would  be  equivalent  to 
abandoning  the  principle  tacitly  acknowledged  for  some  time 
back  by  both  Governments.  Seiior  Lastarria  forgot,  when 
making  this  remark,  that  there  was  no  question  of  confirming 
by  a  treaty  what  usage  had  established  beforehand,  but  that 
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it  was  a  case  of  compromise  in  which  both  parties  were  free 
to  make  reciprocal  concessions,  the  fact  that  tradition  indicated 
this  or  that  limit  being  no  bar  to  their  freedom  of  action. 
Chile  was  disposed  to  surrender  its  claims  to  almost  the 
whole  of  Patagonia  in  favour  of  the  Argentine  Republic, 
but  contended  that,  in  exchange,  her  dominion  should  be 
acknowledged  over  all  the  valleys  of  the  Cordillera  which 
should   remain  to  the  west   of  the  easternmost  summits  of 

the  Cordillera. 

w  w  ^  ^  ^ 

The  report  of  the  Governor  of  Mendoza  already  alluded 
to  was  issued  in  1864,  but  the  Argentine  Government  made 
no  use  of  it  in  the  boundary  controversy  until  1872.  It 
was  then  inserted  by  the  Minister  for  Foreign  Affairs,  Seflor 
Tejedor,  in  the  Report  which  he  presented  to  Congress. 

In  the  following  year  another  official  document  on  the 
same   matter  was  published,    and   sent   to   the    Ministry  of 
the   Interior   of  the  Argentine   Republic,   by  the  provincial 
Government  of  San  Juan  on  the  28th  of  September,  1872. 
Another  This  document  is  important  as  once  more  con- 

^SSm*  firming  the  technical  sense  given  in  the  Argen- 
doonment.  ^j^^  Republic  to  the  expression  **  water-parting 
line."  It  is  also  important  as  a  precedent  proving  that  the 
scientific  opinion  of  that  country  was  that,  according  to  the 
principle  of  demarcation  of  the  main  chain  of  the  Andes, 
the  valleys  lying  west  of  the  high  Espinacito  range  (lat.  32""  10') 
would  have  been  Chilean,  and  that  only  *' the  water-parting 
line  between  both  Republics**  has  made  them  become  Argen- 
tine. And  if  only  the  principle  of  the  water-divide  adjudged 
to  the  Argentine  Republic  valleys  in  that  region  which  lay 
to  the  west  of  the  highest  chain  of  the  Andes,'  logic   and 
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equity  compel  the  acknowledgment  of  Chile's  right  in  the 
Patagonian  region  to  the  valleys  which  that  same,  water- 
divide  leaves  on  its  side  without  regard  to  the  height  of 
the  mountains  on  the  west 

The  origin  of  this  document  may  be  stated  here : 
On  the  7th  of  February,  1872,  the  Government  of  San 
Juan  entrusted  to  a  commission  composed  of  the  engineers 
Don  Octavio  Nicour  and  Don  Matias  Sanchez  the  survey 
for  a  cart  road  to  Chile  by  Los  Patos  Pass.  On  the  28th 
of  September  of  that  year  they  presented  their  project 
and  plans,  accompanied  by  an  interesting  report,  which 
was  immediately  printed  as  an  "  official  publication,"  and 
the  original  was  sent  to  the  Ministry  of  the  Interior  of 
the  Confederation. 

In  this  report,  the  most  important  and  relevant  add.  Doc 

Beport  of  ^o*  22. 

atoobBioai  parts  of  which  we  extract  in  the  Appendix,  Senores 

Comnilflslon 

appointed    Nicour  and  Sanchez  say  that,  abandoning  the  rule 

lay  tlio 

ooveniorof  hitherto  observed  by  mosf  of  the  geographers  who 
had  studied  the  Cordilleras  of  San  Juan,  they  have 
accepted  as  the  Chilean- Argentine  frontier  line  that  which 
runs  by  the  pass  of  Valle  Hermoso.  They  add  that  this 
line  is  usually  made  to  pass  by  the  peaks  of  Donoso 
(Ansilta),  Mercedario,  Ramada  and  Aconcagua,  which  belong 
to  the  line  of  greatest  altitude  in  the  Cordillera ;  but  that 
they  (the  reporting  engineers),  following  a  more  general 
and  universally  adopted  principle,  make  the  frontier  pass 
by  the  water-parting  line  of  the  two  Republics,  which  is 
in  this  case  different,  being  much  lower  and  situated  further 
west  than  that  of  the  greatest  heights.  And  they  even 
add  that  the  selection  of  the  line  of  greatest  altitude  for 
the    frontier    would   have    the    drawback    of    leaving     the 
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**Valle  de  Los  Patos"  and  **  Valle  Hermoso"  in  Chilean 
territory,  although  they  are  irrigated  by  Argentine  waters^ 
and  tfurefore  should  be  Argentine  territory. 

The  subordination  of  orographical  features  to  hydrographi- 
cal  lines  as  reasonable  indications  of  the  Andean  frontier, 
could  not  be  stated  with  greater  clearness  and  precision. 

In  the  view  of  the  Commission,  the  Cordillera  del 
Espinacito  is  "  the  great  central  Cordillera,"  "  the  most 
gigantic  Cordillera  of  the  world,"  and  the  River  Los  Patos 
crosses  it  by  **a  deep  canon  formed  in  the  very  heart 
of  the  Cordillera,"  over  **  the  deep  and  complete  section 
of  the  Cordillera,"  "  made  by  nature  itself  .  .  ."  The 
rivers  Volcan,  Vuelta  de  los  Caminos  (Teatinos),  Yeseras 
which  descend  from  the  Aconcagua,  Ramada  and  Merce- 
dario  peaks,  belonging  to  the  Argentine  Cordillera,  flow  west 
of  this  Cordillera,  joining  in  the  Valley  de  los  Patos,  and 
cross  to  the  eastern  slope  by  means  of  the  great  fracture 
of  the  said  Cordillera.  For  them  this  canon,  this  "  true 
feature  of  the  Cordillera"  is  the  only  circumstance  deter- 
mining the  Argentine  nationality  of  the  Valley  de  los 
Patos.  This  follows  from  the  simple  fact  that  its  waters 
open  a  passage  towards  the  Argentine  Republic. 
_  The  explicit  declaration  of  the  Commission,  that 

They  oon-  ^ 

iMndMT    ^^  ^^^^  judgment  not  only  was  it  reasonable  to  select 

intUHT.      ^  water-parting  line  as  a  principle  of  demarcation, 

Maabieuid  but  that   it  was  2X^0  favourable  to  the  Argentine 

Republic,  is  well  worthy  of  attention. 

In  another  part  of  this  Statement  it  will  also  be  seen 

that  only  considerations  of  convenience  could  have  induced 

the   Argentine    Expert   to   abandon,  in  the   tracing   of  the 

frontier  line,  the  inflexibility  of  the  theory  of  the  main  chain 
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of  the  Andes,  with  a  view  to  acquiring  certain  valleys  which, 
if  submitted  to  the  laws  of  that  theory,  it  would  be  necessary 
to  leave  under  the  jurisdiction  of  Chile. 

It  is  hardly  necessary  to  insist  here  that  by  "water- 
parting  line  of  the  two  Republics"  Seflores  Nicour  and 
Sanchez,  like  the  Governor  of  Mendoza,  understood  the 
"  continental  divide "  and  not  a  *'  highest  crest  watershed," 
since,  as  they  repeatedly  declare,  in  their  view  the  highest 
summits,  the  highest  Cordillera,  were  not  coincident  with  the 
watershed.  They  gave  the  identical  sense  of  a  *'  continental 
divide  "  to  the  phrase  "  the  water-parting  line,"  which  is  that 
employed  by  the  Treaty  of  1881,  when  they  said  they  had 
reached  that  line  "  across  the  most  gigantic  Cordillera  of  the 
world." 
ThABoim-  About  this  time  the  hydrographical  principle  of 

dary  Com- 

miMtonof  demarcation,  thus  formulated  by  surveyors  well 
tiiM  Senate,  acquainted  with  the  ground,  was  also  officially 
accepted.     In  fact,  it  was  the  basis  for  a  project  of  law  to  fix  App.  Doc, 

,       ,  J      .  No.  23. 

the  boundaries  of  the  new  Argentine  Territories  which  was 
submitted  to  the  Senate  of  the  Republic  by  the  ex- President 
General  Don  Bartolom6  Mitre  and  other  members  of  that 
legislative  body  who  formed  its  '*  Boundary  Commission." 
According  to  this  project,  the  transverse  boundaries  of  such 
Territories  were,  from  north  to  south,  the  River  Diamante, 
the  River  Grande  or  Colorado,  the  River  Neuquen.  the 
River  Negro,  the  River  Chubut,  the  River  Santa  Cruz  and 
the  Straits  of  Magellan ;  and  the  longitudinal  boundary, 
common  to  all.  was  the  water-parting  line  in  the  Cordillera 
de  los  Andes, 

It   follows   logically  from  this   project    of   law  that,   the 
transverse  boundaries  being  Argentine  rivers  which  drain  to 
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the  Atlantic,  none  of  the  Territories  could  be  extended  fur- 
ther west  than  the  sources  of  those  rivers,  which  is  corrobora- 
tive proof  that  the  expression  **  water-parting  line  in  the 
Cordillera  de  los  Andes "  refers  to  the  continental  divide 
towards  both  oceans.  In  addition  to  those  already  quoted 
there  are  several  Argentine  documents  which  go  to  show 
what  the  traditional  boundary  was  understood  to  be  by 
Argentine  statesmen  before  the  year  1881. 

Durintr  the  discussion  upon  Patagonia  carried  on 

TlM  bound-  ^  . 

jm?^  **a2Si- ^^  Santiago,  the  Argentine  Plenipotentiary,  Seftor 
mM^rsen-  Pnas,  several  times  expressed  himself,  as  to  the 
tmtunr.     boundary  in  the   region    of  the  Andes,  in   terms 
which  it  is  advisable  to  recall. 

The  Minister  for  Foreign  Affairs  of  Chile  having  affirmed 
incidentally  in  one  of  his  communications  that  the  question  of 
the  **  Cordilleran  Potreros "  was  still  pending,  Senor  Frias 
made  the  followingf  observations  in  a  note  of  the  20th  of 
September,    1873  : 

"  The  question  of  the  '  Potreros '  which  Your  Excellency  recalls  is  a 
question  which  was  solved  as  soon  as  the  investigations  carried  out  on 
both  sides  of  it  (i.e.  the  Cordillera)  showed  that  they  were  situated  on  its 
eastern  side,  that  is  to  say,  in  Argentine  territory ;  and  the  authorities  of 
the  province  of  Mendoza  have  continued  in  possession  of  them  without 
any  question  whatever."  * 

The  investigations  to  which  Senor  Frias  referred  were 
undoubtedly  those  which  had  been  carried  out  on  the  Argen- 
tine side  by  the  Governor  of  Mendoza. 

Now,  those  investigations,  as  we  have  seen  above,  had 
established  that  the  **  Potreros "  in  question  were  enclosed 
between  two  main  Cordilleras  the  waters  of  which  flowed  to 

'  Memoria  de  Rclaciones  Esteriores  de  Chile ^  1874,  P-  S^. 
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Argentine  territory.  Seflor  Frias,  however,  being  aware  of 
this  fact,  simply  said  that  these  *'  Potreros  "  were  situated  "  to 
the  east  of  the  Cordillera''  The  truth  is  that  they  are 
to  be  found  to  the  east  of  one  Cordillera  and  to  the  west  of 
another,  both  main  Cordilleras ;  and,  inasmuch  as  he  gave  the 
name  of  Cordillera  to  that  of  the  two  in  which  the  water- 
divide  occurred,  Seiior  Frias  evidently  understood  that  the 
Cordillera  forming  the  boundary  was  that  which  separates  the 
international  waters. 

He  expressed  this  same  opinion  with  still  greater  pre- 
cision in  another  part  of  the  same  communication.  Alluding 
to  the  opinions  of  some  Chilean  authorities  upon  the  boundary 
question,  he  said  : 

"Your  Government  (that  of  Chile)  always  agreed  that  the  Andes 
were  the  eastern  boundary  of  Chile  ;  and  when  they  spoke  of  the  denaar- 
cation  of  frontiers,  they  referred  to  the  operation  of  fixing  in  the  Andes 
themselves  the  divortia  aquarum^  that  is  to  say,  the  boundary  line  between 
the  two  countries^  an  operation  of  experts  which  has  not  yet  been  per- 
formed." « 

In  the  same  communication  Senor  Frias  blamed  the 
Government  of  Chile  for  having  attempted  to  exercise  juris- 
diction in  Argentine  territory,  ordering  the  exploration — with 
the  object  of  using  its  waters — of  Lake  Diamante  (lat.  34''  10'), 
which,  as  was  stated  in  the  Report  presented  to  the  Argentine 
Congress  by  the  Minister  for  Foreign  Affairs,  "  is  wholly  on 
Argentine  territory,  at  about  a  league's  distance  from  the 
water-parting  line!' 

Finally,  referring  to  an  incident  respecting  Pissis'  maps, 
to  which  we  shall  refer  further  on,  Senor  Frias  expressed 
himself  thus  in  the  same  communication  : 

*  Loc,  cit,  p.  49. 
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'*  That  surveyor  (M.  Pissis)  has  merely  complied  with  the  official  in- 
structions given  to  him  ...  in  tracing  on  the  Andes  the  anticlinal 
or  water-parting  line,  for,  like  everybody  else,  the  Government  of  Chile 
have  understood,  in  conformity  with  the  universally  adopted  international 
rule,  that  when  a  mountain  or  Cordillera  separates  two  countries,  the 
parting  of  the  waters  on  its  summits  marks  out  the  boundary  between 
them."  1 

It  seems  to  us  that  this  expresses  with  sufficient  clearness 
and  precision  the  idea  formed  in  1873  regarding  the  boundary 
lines  of  Chile  by  the  Argentine  Government,  in  whose  name 
their  Minister  Plenipotentiary  spoke  at  Santiago. 

From  the  texts  reproduced  it  follows  that  he  located  that 
frontier,  whenever  he  happened  to  mention  it,  on  the  water- 
parting  line ;  that  he  considered  as  synonymous  the  expres- 
sions **  water-parting  line  "  and  "  anticlinal  line  ** ;  that  in  view 
of  the  existence  of  two  equally  high  Cordilleras,  he  only  gave 
this  name  to  the  one  dividing  the  waters  into  opposite  and 
definite  courses ;  and  that,  finally,  he  condensed  this  idea  in 
the  Latin  expression,  "  divortia  aquarum^'  which,  thus  intro- 
duced by  him,  appeared  for  the  first  time  in  the  boundary 
controversy. 

„i^  This  idea  regarding  the  frontier  line,  expressed 


aooordins  by  Seftor  Frias  in  his  communications  to  the  Chilean 

to  Boftor 

Tcjedor.    Foreign   Office,  accords  with  that  emitted  by  the 
Miiiister   Argentine    Minister    for    Foreign    Affairs,    Seftor 

for  Foreign 

Afflfcir*.  Tejedor,  in  the  documents  by  which  he  informed 
the  Congress  of  his  country  as  to  the  position  of  international 
questions. 

In  fact,  in  the  Report  presented  in  the  year  1873,  Dr. 
Tejedor  thus  expressed  himself  regarding  the  boundary 
with  Chile  : 

^  Ibid,  p.  69. 
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"There  has  always  been  a  common  and  traditional  understanding 
that  the  jurisdictions  of  Chile  and  Rio  de  la  Plata  were  by  right  delimi- 
tated by  the  summits  of  the  Cordilleras  de  los  Andes,  running  from 
north  to  south  as  far  as  the  Straits  of  Magellan,  and  from  parallel 
41^  10'  of  S.  latitude,  where  this  natural  fact  ceases,  by  the  line  dividing 
the  waters  flowing  towards  both  seas,  taking  for  this  purpose  the  middle 
between  the  points  where  sources  (vertientes)  or  traces  of  water  are  found, 
and  to  the  south  ending  this  line  the  most  prominent  point  of  the 
continent,  i.e.  Cape  Froward,  more  or  less  on  the  53°  50'."  * 

But  Seftor  Tejedor  understood  that  even  in  the  region 
in  which,  in  a  general  way,  the  boundary  was  fixed  on  the 
summit  of  the  Andes  it  was  the  water-divide  that  constituted 
the  line  of  separation  between  both  countries.  So  he  clearly 
gives  it  to  be  understood  when,  in  the  Report  of  Foreign 
Affairs,  he  refers  to  the  incident  respecting  Lake  Diamante, 
which  a  Chilean  Commission  had  set  out  to  examine. 
Alluding  to  this  incident  Seiior  Tejedor  says : 

"  Lake  Diamante  (situated  between  parallels  34  and  35),  in  which 
the  river  of  the  same  name  takes  its  origin,  has  lately  been  the  object  of 
an  exploration  by  a  Chilean  Commission  in  search  of  more  water  for 
the  country  irrigated  by  the  headwaters  of  the  River  Maipo.  From  the 
observations  of  the  explorers  it  follows' that  Lake  Diamante  is  wholly  in 
Argentine  territory,  at  about  a  leagues  distance  from  t/u  water-parting 
line:' 

It  is  plain,  therefore,  that,  according  to  the  idea  of  the 
Minister  for  Foreign  Affairs,  the  lake  mentioned  was  not  in 
Argentine  territory  by  the  mere  fact  of  its  being  to  the  east 
of  the  summits  of  the  Andes,  but  by  the  essential  circum- 
stance of  its  being  to  the  east  of  the  water-parting  line. 
Consequently,  what  established  the  boundary  between  both 
countries  was  —  not  the  vague  and  undetermined  feature 
designated  with  the  name  of  summit  of  the  Andes — but  the 
clear  and  visible  principle  of  the  water-divide.      This  is  the 


'  Memoria  de  Relaciones  Esteriores  de  la  Repitblica  Argentina^  i873>  P-  ^5- 
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same  principle  he  wished  to  be  applied  in  the  south,  select- 
ing, in  accordance  with  the  same  idea,  a  formula  more 
adequate  to  the  special  configuration  of  the  ground  there. 

Putting  together  these  views  and  comparing  them,  it  is 
clearly  seen  that,  according  to  Senor  Tejedor,  the  dividing  line 
between  both  countries  was  to  be  found  in  the  sources  of 
the  rivers  and  of  their  affluents,  which  he  believed  to  be  in 
the  summits  of  the  Cordillera  of  the  Andes  as  far  as  latitude 
41°  10';  and  thence — where  the  configuration  of  the  Cor- 
dillera changes  its  aspect,  where  the  summits  sink  to  give 
place  to  transverse  valleys — that  line  was  to  be  formed  by 
the  water-divide  towards  both  seas,  the  central  points  between 
the  **  vertientes"  or  traces  of  water  being  taken  to  determine 
it.  And  he  left  no  room  for  any  doubt  as  to  the  idea  which 
he  had  formed  of  the  frontier  line,  when  in  the  same  docu- 
ment he  stated  that  the  western  boundary  of  the  Argentine 
Republic  with  Chile  was  **  the  water-parting  line,  at  the  point 
where  the  gigantic  Cordillera  de  los  Andes  sinks  without 
disappearing."  These  last  expressions  correspond  exactly  to 
what  occurs  in  Patagonia,  where  the  principal  Andean 
masses  sink  and  form  valleys  through  which  pass  the  rivers 
Manso,  Puelo,  Yelcho,  Palena,  Cisnes,  Aisen,  Huemules, 
Baker,  Bravo  and   Pascua. 

The  Argentine  Representative  cannot  have  failed  to  see 
that  these  declarations  of  Senor  Tejedor  respecting  the 
character  of  the  traditional  frontier  line  located  by  him  in 
the  international  water-parting,  considerably  strengthen  our 
interpretation  of  the  Treaty  of    1881. 

Accordingly  he  has  attempted  (Argentine  Statement,  page 
79)  to  weaken  them  by  saying  that  among  those  different 
opinions  a  contradiction  exists  which  must  be  attributed  to 
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a  typographical  error. ^  He  says  that  the  contradiction  is 
this : 

That  in  the  paragraph  above  quoted  it  is  stated,  first,  that 
the  Cordillera  de  los  Andes  stretches  as  far  as  the  Straits  of 
Magellan  and  then  that  it  ceases  at  parallel  41 '10' — twelve 
degrees  to  the  north  of  the  Straits. 

There  evidently  does  exist  a  contradiction  in  these  state- 
ments, but  it  must  be  observed  that  they  are  not  due  to 
Seflor  Tejedor.  This  Statesman,  after  having  named  **  the 
summit  of  the  Cordillera  de  los  Andes,"  adds  ''where  this 
natural  fact  ceases^  What  is  the  natural  fact  which,  accord- 
ing to  Senor  Tejedor,  ceases  ?  The  Cordillera,  says  the 
Argentine  Representative,  in  order  to  show  that  there  is  a 
contradiction,  although  it  would  be  more  logical  to  understand 
that  Senor  Tejedor  referred  to  the  **  summit,"  or,  better  still, 
to  the  **  fact  "  of  it^  continuity. 

Fortunately,  this  explanation  is  corroborated  by  the  un- 
mistakable words  used  by  Senor  Tejedor  himself,  and  found  in 
an  Appendix  to  the  Report  of  Foreign  Affairs  of  1873,  when, 
speaking  of  the  scope  attributed  by  him  to  the  boundary 
question  with  Chile,  he  said  : 

"  On  the  southern  extremities,  it  involves  the  neutralization  of  the 
Straits,  which  could  not  be  carried  out  if  the  Straits  and  Tierra  del  Fuego 
belonged  to  one  nation;  and  on  the  east  [west?],  our  independence 
itself,  which  would  no  longer  be  defended  by  the  gigantic  Cordillera  de 
los  Andes,  or  the  division  of  the  waters,  at  the  point  where  it  sinks 
without  disappearing^  * 


»  The  inadmissibility  of  this  "error"  will  be  pointed  out  in  another  chapter  of 
this  Statement,  when  commenting  upon  page  950  of  the  Argentine  Statement 
where  this  "error  "  is  again  referred  to. 

*  Appendix  to  the  Memoria^  etc.,  for  1873,  p.  xix. 
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Consequently,  in  parallel  41°  lo'  the  Cordillera,  according 
to  Senor  Tejedor,  does  not  **  cease/*  but  sinks  without 
disappearing. 

The  Argentine  Representative  had  an  additional  reason 
for  wishing  that  Seiior  Tejedor  had  said  that  the  Cordillera 
ended  at  parallel  4^10':  the  object  of  establishing  that  he 
accepts  the  water-parting  towards  both  seas  as  the  boundary 
from  that  point  only  and  because  towards  the  south  there 
was  no  Cordillera.  But  this  deduction  of  the  Argentine 
Representative  is  absolutely  without  foundation,  since  it  has 
been  proved  that  Seiior  Tejedor  knew  that  to  the  south 
of  that  parallel  the  Cordillera  continued,  though  more  or  less 
depressed. 

In  order  to  give  all  its  value  and  scope  to  this  opinion  of 
Seftor  Tejedor,  it  is  well  to  recall  the  facts  which  might  have 
helped  to  form  it  at  that  time,  and  to  this  end  the  Argentine 
Statement  itself  supplies  sufficient  material  by  recalling  that 
the  explorations  of  the  Adventure  and  Beadle  in  1829, 
those  of  Vidal  Gormaz  in  1862  and  1872,  and  those  of 
Simpson  in  1871  and  1872,  had  drawn  attention  to  the  notable 
depressions  of  the  Cordillera  from  the  River  Puelo  in  the 
neighbourhood  of  parallel  41^10'  as  far  as  the  narrows  of 
Kirke. 

Seiior  Tejedor  fixed  on  latitude  41^10'  the  point  of 
termination  of  the  geographical  fact  to  which  he  referred, 
because,  as  a  matter  of  fact,  the  successive  depressions  of  the 
Cordillera  begin  there. 

To  sum  up :  the  opinion  formed  by  Seiior  Tejedor  regard- 
ing the  traditional  frontier  line  was  that  it  followed  the  inter- 
oceanic  water-parting,  and  he  expressed  this  opinion  in 
formulae    destined    to    be    applied   in   regions   of    different 
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topographical  configuration.  Where  a  crest  or  "  edge  "  should 
form  the  water-parting  he  did  not  see  any  difficulty  or  cause 
for  hesitation ;  but  where  there  existed  breaks  in  the  moun- 
tains or  plains  and  marshes  he  foresaw  the  case  in  which 
**  vertientes  "  (sources),  and  "  traces  of  water  "  might  be  found 
at  a  certain  distance,  and  said  that  the  line  should  be  traced 
by  taking  the  middle  points  between  them. 
importaaoe  ^^^  importance  of  Senor  Tejedor  s  declarations 
T^jed^  on  the  matter  is  principally  due  to  the  fact  that 
opinioiis.    ^j^gj^  j^g  ^j^g  jj^  charge  of  the  Foreign  Affairs  of 

the  Argentine   Republic  the  boundary  question    had  really 
begun,  and  it  was  this  statesman,  therefore,  who  shaped  its 
future  course  by  means  of  his  instructions. 
coiMiiiflioiis       We  shall  condense  into  the  briefest  terms  the 

afthli 

idiapter.     conclusions  which  are  logically  drawn  from  the  docu- 
ment we  have  quoted  and  commented  upon  in  this  chapter. 

The  incidents  arising  from  the  ownership  of  certain 
valleys  of  the  Cordillera,  the  opinions  expressed  by  official 
Argentine  Commissions,  by  Experts  well  acquainted  with  the 
ground,  and  by  other  authorities  of  that  country,  show  that 
from  the  year  1846  the  Argentine  Republic  invariably  upheld 
the  continental  water-parting  line  as  the  boundary  of  both 
countries. 

In  fact,  the  Commission  of  Experts  appointed  by  the 
Governor  of  Mendoza  in  1846  stated  that  the  valleys  in 
question  belonged  to  the  Argentine  Republic  because  the 
rivers  flowing  through  them  were  affluents  of  the  Colorado 
which  drains  into  the  Atlantic. 

In  1864  the  Governor  of  Mendoza  proved  that  those  same 
valleys  were  Argentine  territory,  because  the  rivers  which 
start  there  defined  the  boundary. 
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The  surveyors  commissioned  in  1872  by  the  Governor  of 
San  Juan  stated  that  the  natural  and  convenient  boundary 
of  the  Argentine  Republic  was  the  line  dividing  the  waters 
of  the  two  Republics. 

In  187 1  the  project  for  the  delimitation  of  the  new 
Argentine  territories  designated  the  said  water-parting  as  the 
western  boundary  of  that  country. 

Senor  Bermejo,  when  studying  later  on  the  question  of 
the  valleys  of  the  Cordillera,  pointed  out  the  necessity  of 
fixing  the  boundary  on  the  before-mentioned  line,  so  that  the 
Argentine  Republic  should  own  the  entire  course  of  the  rivers 
which  irrigate  the  provinces  of  that  country  and  sustain  their 
industries. 

The  Argentine  Plenipotentiary,  Seftor  Frias,  in  his  dis- 
cussion with  the  Minister  for  Foreign  Affairs  of  Chile,  Seftor 
Ibanez,  referred  to  the  water-parting  whenever  he  mentioned 
the  frontier  line,  he  having  been  the  first  who  designated  it 
with  the  Latin  expression  "  divortia  aquarum." 

The  Argentine  Minister  for  Foreign  Affairs,  Dr.  Tejedor, 
not  only  accepted  the  opinion  of  the  Governor  of  Mendoza, 
who  located  the  frontier  line  at  the  sources  of  the  rivers  and  of 
their  tributaries  in  the  Cordillera,  but  he  himself  also  fixed  it 
at  the  separation  of  the  waters  towards  both  seas  **  where 
the  Cordillera  sinks  without  disappearing." 
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NEGOTIATIONS   OF   1876  TO    1879  CONCERNING  THE 

GENERAL   BOUNDARY. 

WE  have  already  established — as  we  believe,  irrefragably 
— that  till  the  year  1875  the  Argentine  officials  who 
had  pronounced  a  decided  opinion  regarding  the  questions  of 
territorial  jurisdiction  which  had  arisen  in  the  Cordilleras,  had 
expressed  themselves  in  the  sense  that  the  boundary  between 
Chile  and  the  Argentine  Republic  was  formed  by  the  line  of 
water-parting  towards  opposite  oceans,  maintaining  that  this 
boundary  conformed  to  the  rules  of  international  law  and  to 
the  tradition  existing  in  both  countries. 

This  being  the  situation   in   1876,  Senor  Don 


ffoyenaego-  Diegfo   Barros  Arana  was  accredited  as   Minister 

tlatloiiof  ^ 

!«••  Plenipotentiary  of  Chile  to  the  Government  of  the 
Argentine  Republic.  The  instructions  which  were  given 
him  for  the  fulfilment  of  his  mission  are  published  in  the 
Report  of  the  Minister  for  Foreign  Affairs  of  Chile  for 
the  year  1878,^  and  they  refer  exclusively  to  the  settlement 
of  the  boundary  question  in  Patagonia  by  means  of  a 
compromise    or     by    arbitration.       The    negotiations     were 


*  pp.  Zl-l^' 
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opened  in  June  of  the  said  year,  the  Argentine  Government 
being  represented  by  their  Minister  for  Foreign  Affairs,  Dr. 
Don  Bernardo  de  Irigoyen.  The  latter  presented  to  the 
Chilean  Plenipotentiary  a  proposition  of  agreement  upon  the 
basis  of  the  parallel  of  Mount  Aymond  (lat.  52''  10')  as  the 
boundary  between  that  part  of  Patagonia  which  would  be 
acknowledged  to  be  Argentine,  and  the  Chilean  possessions 
in  the  Straits  of  Magellan,  this  line  to  be  extended  westward 
as  far  as  the  Cordillera  de  los  Andes. 

Seflor  Barros  Arana,   informing  his  Government  of  this 
proposition  (Note  of  the  roth  of  July,  1876),  said  : 

"  This  Government  [the  Argentine]  also  wished  that^  if  this 

tl&6  Qiww^  P^<>position    be   accepted   and    if  a  definite  treaty  be   drawn,  a 

ment  sue-   general  principle  should  be  agreed  upony  which  might  serve  for  the 

adoption  of  demarcation  of  the  boundary  all  along  the  extent  of  the  Cordillera 

•  «•»«•!    de  los  Andes.      This  principle^  which  might  be  founded  on  the 

culminating  points  of  those  chains  of  mountains  or  on  the  water- 


tlon.  parting  line^  would  serve  to  remove  the  doubts  which  have  arisen^ 
or  might  arise y  in  certain  valleys  to  the  dominion  of  which  both  coun- 
tries may  claim  rights,^* 

This  suggestion  of  the  Argentine  Government  deserved 
to  be  considered.  In  truth,  if  a  treaty  were  to  be  drawn  up 
to  settle  the  Patagonian  question  by  fixing  there  definite 
boundaries^  it  was  advisable — to  avoid  further  negotiation 
and  prevent  difficulties  occurring  elsewhere — to  convert  the 
agreement  which  was  being  negotiated  into  a  general  bound- 
ary treaty.     Hence,  the  point  remained  under  consideration. 

But  this  negotiation  of  1876  was  fruitless.  The  Govern- 
ment of  Chile  were  unable  to  accept  the  terms  of  the  Argen- 
tine propositions  respecting  the  delimitation  of  Patagonia,  of 
the  Straits  of  Magellan  and  of  Tierra  del  Fuego ;  and  there- 
fore   they    had   to    abandon   the    negotiation   for  a    direct 
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arrangement  and  to  look  for  a  settlement  of  the  question  by 
means  of  arbitration. 

NegotiatiaB         In  January    1877  fresh  conferences  were  held 
MmepartiM  between  the  Plenipotentiaries  in  order  to  come  to 

of  Janiuurj, 

^^'^*  an  agreement  or  decide  as  to  the  terms  under 
which  the  question  might  be  submitted  to  an  arbitral 
decision,  and  they  established  certain  bases  of  discussion  as 
to  which  the  Chilean  Plenipotentiary  had  to  consult  his 
Government  before  any  agreement  could  be  arrived  at 
regarding  them.  Senor  Barros  Arana  did  so  by  letter 
of  the  8th  of  the  said  month,  and  to  his  despatch  of  inquiry, 
Don  Jos6  Alfonso,  Minister  for  Foreign  Affairs,  replied  by 
note  of  the  24th  of  March.  We  reproduce  the  parts  of 
the  latter  communication  disclosing  the  contents  of  those 
bases.     It  reads  thus  : 

BaMs  MteiH  "  ^  ^"^y  received  your  telegram  dated  the  i6th  inst.,  in 
Uiriiadin  tills  which,  referring  to  the  bases  of  the  arbitration  which  you  sent 
aoffotut  on.  ^^  ^^|^  ^^^^  letter  of  the  8th  of  January,  you  expressed  to  me 

the  desire  to  know  if  bases  such  as  those  formulated,  or  with  alter- 
ations of  slight  importance,  would  receive  the  approval  of  my  Govern- 
ment. 

**  The  bases  alluded  to  were  the  following  : 

"  I.  The  arbitration  will  devolve  upon  the  strict  application  of  Art. 
39  of  the  Treaty  of  1856,  giving  to  it,  as  is  usual,  an  interrogatory  form 
such  as  this :  Which  were  the  territories  that  in  18 10  were  possessed  by 
Chile  and  the  Argentine  Republic  ? 

**«.  The  Judge  would  be  arbitrator  de  jure,  as  proposed  by  one 
of  my  predecessors  in  a  note  of  the  26th  of  May,  1874,  addressed  to  that 
Government. 

"  3.  Until  the  arbitrator  gives  his  decision  the  following  sfa/us  quo 
would  be  established.  Chile  maintains  jurisdiction  over  the  whole  of 
the  Straits  of  Magellan  and  adjacent  islands ;  the  Argentine  Republic 
over  the  whole  of  the  coast  of  the  Atlantic  and  adjacent  islands.  The 
former  shall  not  exercise  fresh  acts  of  jurisdiction  to  the  east  or  north  of 
Punta  Arenas ;  the  latter  to  the  south  of  the  River  Santa  Cruz.  The 
concessions  made  outside  these  boundaries  shall  be  considered  as  of  a 
temporary  character.     Purely  precautionary  measures  like  those  tending 
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to  easy  communication  between  the  points  occupied,  the  defence  or 
guarding  of  these,  etc.,  are  understood  as  not  introducing  any  innovation. 
This  agreement  shall  not  be  invoked  before  the  arbitrator  as  a  title  of 
right. 

"4.  The  period  for  the  presentation  of  reports  and  refutations, 
as  also  of  the  documents  and  arguments  which  may  be  used  therein, 
would  be  the  same  as  I  have  already  indicated  to  you. 

"5.  The  person  of  the  arbitrator  or  tribunal  of  arbitration  will  not  be, 
in  your  opinion,  a  matter  of  difficult  settlement. 

^*  6.  From  50°  northwards  the  boundary  of  both  countries  shall  be 
the  summit  of  the  Cordillera  de  los  Andes,  whetJur  the  most  adminating 
parts  are  selected^  or  the  water-parting  line,  which  in  your  judgment  it 
would  be  easy  to  discuss  and  settle.^* 

It  is  singular  that  in  a  draft  agreement,  which  had 
not  for  its  object  the  fixing  of  definite  boundaries  in  Pata- 
gonia but  the  submission  of  the  question  to  arbitration,  a 
clause  foreign  to  this  matter  should  be  inserted,  such  as  the 
one  relative  to  the  fixing  of  a  general  frontier  line  which 
should  be  extended  from  parallel  50**  northward.  The 
Argentine  Plenipotentiary  had  insisted  upon  it,  and  we  shall 
shortly  see  the  purpose  of  his  action. 

It  is  likewise  advisable  to  state  that  the  basis  to  which  we 
refer  testifies  that  the  only  thing  agreed  upon  by  the  Pleni- 
potentiaries was  to  include  in  the  agreement  they  might 
make  a  clause  relative  to  the  general  boundary  between 
both  Republics.  The  principle  of  demarcation  to  be 
adopted  was  a  point  left  open  to  discussion.  Mention  had 
been  made  of  these  two :  **  The  most  culminating  parts 
of  the  Cordillera  "  and  "  the  water-parting  line  *' ;  but  there 
had  been  no  decision  in  favour  of  either.  Senor  Barros 
Arana  simply  laid  the  matter  before  his  Government,  adding 
that  there  would  be  no  difficulty  in  agreeing  on  one  of  the 
two. 

Respecting  this  the  Argentine  Representative,  however, 
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^ys  (P-  '59)  that  to  Senor  Barros  Arana  the  adoption  of 
either  of  these  two  terms  "  was  of  no  consequence  "  ;  but  it 
is  difficult  to  discover  any  ground  for  this  assertion.  What 
Seiior  Barros  Arana  said  to  his  Government  was  simply  that 
it  would  be  easy  to  discuss  the  point  and  to  arrive  at  an 
agreement ;  and  the  mere  fact  of  his  expressing  the  opinion 
that  there  would  be  a  discussion  on  the  matter  does  not  show 
that  the  option  between  those  two  terms  was  indifferent  to 
him.  If  he  had  the  intention  of  discussing^  it  was  because 
he  had  made  up  his  mind  to  maintain  an  opinion. 

In  connexion  with  the  bases  copied  above,  Senor  Alfonso, 
after  examining  carefully  each  one  of  the  first  five,  wrote  as 
follows  regarding  the  sixth  : 

"  As  to  the  sixth — that  is  to  say,  to  accept  at  once  that  from 
tb«  Oo^ern-  ^^  fiftieth  degree  northwards  the  demarcation  of  the  frontier  of 
moit  of     both  Republics  should  be  the  summits  of  the  Andes — it  seems 
^OilMi^t  ^°  "^^  wholly  unacceptable.     To  begin  with,  it  would  be  pre- 
judging, and  deciding  in  advance  and  by  ourselves,  the  bound- 
ary question  to  Chile's  disadvantage.     The  50th  degree  is  found  at  30' 
from  the  Straits  of  Magellan,  and  we  cannot  agree  that  thence  up  to  the 
desert  of  Atacama  the  Andes  should  be  the  frontier  line.     The  only 
thing  that  could  be  agreed  to  in  this  respect  would  be  that,  wherever  the 
Andes  divide  territories  of  both  Republics  the  highest  summits  of  the 
Cordilleras  should  be  considered  as  the  line  of  demarcation.     Jf  sotne 
such  formula  as  this  were  employed,  there  would  be  no  difficulty  whatso- 
ever later  on,  for  the  arbitrator  would  decide  where  the  territories  of  one 
and  of  the  other  nation  end."  ^ 

The  Argentine  Representative  believes  that  in  this  part 
of  Sefior  Alfonsos  note,  which  he  reproduces  incompletely 
(p.  159),  he  has  discovered  instructions  given  by  the  Govern- 
ment of  Chile  to  their  Plenipotentiary  in  Buenos  Aires  to 
agree   that   the   general   boundary   should   be   fixed  on  the 


*  Memoria  de  Relaciones  Esteriores  de  Chile^  1878,  p.  67  et  seq. 
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highest  summits  of  the  Cordillera,  to  the  exclusion  of  the 
water-parting  line. 

Thto  objeo-  Such  a  deduction  is  unjustifiable  if  the  circum- 

rsfo^tT^r  stances,  and  the  object  with  which  Seflor  Alfonso 
"^seiumi  *  alluded  to  the  Andean  boundary,  are  taken  into 
account  The  fundamental  question  then  under 
discussion,  we  repeat,  the  one  which  constituted  the  sole 
preoccupation  of  the  Government  of  Chile,  was  that  of  deter- 
mining the  matter  for  arbitration  :  that  is  to  say,  the  territory 
as  to  which  the  arbitrator  would  have  to  decide.  The 
Argentine  Republic  had  agreed  in  1874,  whilst  Seftor 
Tejedor  was  Minister  for  Foreign  Affairs,  that  the  disputed 
territories  which  were  to  be  the  subject  of  an  arbitral 
decision  were  Patagonia,  the  Straits  of  Magellan  and  Tierra 
del  Fuego ;  but  later  on  Senor  Tejedor  was  replaced  by 
Senor  Irigoyen  in  the  direction  of  Foreign  Affairs,  and 
thenceforward  a  change  was  observable  in  Argentine  politics 
regarding  the  pending  question  with  Chile. 

Senor  Irigoyen  had  formed  the  conviction  that  it  was  not 
advantageous  to  his  country  to  submit  to  the  decision  of  an 
arbitrator  the  relative  value  of  the  titles  with  which  the  two 
Republics  maintained  their  dominion  to  Patagonia,  and  with 
this  conviction  carefully  sought  the  means  of  avoiding  that 
danger.  Being  unable  to  attempt  this  openly  without  repudi- 
ating the  formal  agreement  of  his  predecessor,  Seiior 
Irigoyen,  by  the  employment  of  certain  terms  apparently  not 
connected  with  the  main  question,  endeavoured  to  attain 
that  end  indirectly.  Chile  had  consented  to  refer  to  the 
decision  of  an  arbitrator  her  claim  to  the  Straits  of  Magellan 
and  adjacent  lands  which  she  had  occupied  for  thirty  years 
back,  but  demanded,  at  the  same  time,  that  the  vast  Pata- 
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gonian  stretch  south  of  the  Rio  Negro  should  likewise  be  in- 
cluded in  the  arbitration.  It  was  upon  this  extensive  region 
that  the  discussion  and  the  propositions  which  were  formu- 
lated turned :  whether  to  divide  it  in  an  equitable  manner, 
or  to  submit  without  any  restrictions  to  the  decision  of  a 
third  power.  Upon  this  matter  the  instructions  of  Seftor 
Alfonso  to  the  Chilean  Plenipotentiary  had  been  sufficiently 
explicit  and  detailed.  They  considered  all  the  situations 
which  might  arise  in  the  course  of  the  negotiations  regarding 
the  direct  partition  of  Patagonia  or  its  eventual  submission  to 
arbitration.  In  his  instructions  he  had  expressed  no  opinion 
or  view  respecting  the  Andean  boundary  because  he  con- 
sidered it  subordinate  to  the  result  respecting  the  ownership 
of  Patagonia. 

mm  ebjeot  Seftor  Alfonso  being  thus  exclusively  occupied 

*"***    with  this  main  question,  it  is  easily  seen  that,  in 


bede^t  making  to  Senor  Barros  Arana  the  remark  con-  ' 
tained  in  his  note,  his  sole  object  was  to  call  atten- 
tion to  the  danger  that  the  arbitrator  might  be  compelled,  if 
that  stipulation  were  left  standing,  to  decide  that  almost  all 
Patagonia,  north  of  50"  S.  lat.,  belonged  to  the  Argentine 
Republic,  since  the  parties  themselves  admitted  the  fact  that 
the  Cordillera  de  los  Andes  constituted  the  boundaries  between 
them  as  far  as  parallel  50°.  In  calling  attention  to  this  funda- 
mental consideration,  there  was  no  need  for  him  at  that 
moment  to  mention  the  geographical  condition  of  the  bound- 
ary ;  it  sufficed  to  point  out  the  inadvisability  of  accepting  this 
boundary,  whether  determined  by  the  culminating  points  or 
by  the  water-parting  line  suggested  by  the  Plenipotentiary. 
In  short,  the  point  under  consideration  was  not  whether  this 
or  that  principle  of  demarcation  was  preferable,  but  whether  a 
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damaging  effect  upon  the  arbitrators  decision  might  result 
from  not  establishing  that  the  Cordillera  would  be  the  com- 
mon boundary  only  as  far  as  the  point  where  the  disputed 
part  of  Patagonia  began. 

As  a  matter  of  fact,  Senor  Alfonso  thought  it  inadvisable 
and  inappropriate  to  introduce  a  clause  relative  to  the 
general  boundary  of  both  Republics  in  a  treaty  of  arbitration 
for  the  solution  of  the  Patagonian  question,  and  he  expressed 
that  idea  with  sufficient  clearness  in  several  documents.  He 
would  have  wished,  therefore,  to  eliminate  the  sixth  basis  ; 
and  if  he  did  not  request  it  expressly,  it  was  in  deference  to 
the  Argentine  Government,  with  whom,  as  has  been  seen, 
originated  the  idea  of  leaving  a  general  principle  of  demarca- 
tion established.  But  if  the  said  basis  were  maintained,  he 
demanded  that  it  be  altered  in  terms  which  would  impose 
no  restriction  whatsoever  on  the  arbitration  concerning  Pata- 
gonia. 

In  this  respect  the  sentence  of  his  note  which  perhaps 
best  conveys  his  idea  and  intention  respecting  the  sixth  basis 
is  the  last  one,  which,  as  we  have  already  observed,  is  not 
reproduced  in  the  Argentine  Statement.  **  If  some  stick 
formula  as  this  were  employed,"  so  the  phrase  reads,  '*  there 
would  be  no  difficulty  whatsoever  later  on^  for  the  arbitrator 
would  decide  where  the  territories  of  one  and  of  the  other 
nation  ends'' 

This  idea  is  not  obscure  or  ambiguous.  Senor  Alfonso 
says  that  the  wording  as  given  by  him  to  the  preceding  para- 
graph, which  commences,  "the  only  thing  that  could  be 
agreed,*'  etc.,  contains  no  other  precise  idea  than  that  of 
preserving  the  integrity  of  the  Patagonian  question  in  the 
arbitration,  and  accordingly  he  adds  that  he  would  continue 
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to  consider  good  any  formula  which  may  lead  to  that  ?ame 
result  The  Chilean  Plenipotentiary  could  therefore  agree  to 
any  general  principle  of  demarcation  so  long  as  he  clearly 
declared  that  it  should  not  be  applicable  to  any  point  of  the 
disputed  Patagonia. 
Negotitttiim         These  conclusions  are  amply  confirmed  in  the 

tadSb^,  further  development  of  this  same  negotiation.  The 
latter  not  having  borne  any  fruit  on  the  bases  of 
January,  the  conferences  of  the  Plenipotentiaries  were  tempo- 
rarily interrupted.  They  were  resumed  in  April,  when 
Seflor  Barros  Arana  presented  fresh  bases  limited  to  the 
arbitration  on  Patagonia.  At  the  request  of  the  Argentine 
Plenipotentiary  he  had,  however,  to  draft  two  others,  as  to 
which  he  informed  his  Government  by  note  of  the  13th  of 

May,  1877,  in  the  following  terms  : 

ThA  csbii  "  ^^  ^^^  Minister  expressed  to  me  a  wish  that  the  Convention 

PlMilpo-      should  contain  certain  other  declarations,  I  told  him  that  on  my 

t«atl*ry      gj^g  there  were  no  objections  to  stating  in  it,  or  in  the  Protocol 
proposes  the  ^  .  , 

dlTortla      of  the  Conference,  the  two  following  principles : 

aqnammas         u  j    Qy^w^  and  the  Argentine  Republic  believe  and  maintain 
prinelplo  of  that  the  territories  which  were  under  the  dominion  of  Spain  in 
*•??•■'"       this  continent  exclusively  belonged  to  the  nations  which  after 
their  independence  have  taken  her  place  as  regards  territorial 
rights.     Therefore  the  territories  constituting  the  subject  of  this  discus- 
sion belong  either  to  Chile  or  to  the  Argentine  Republic,  the  claims 
which  any   other   foreign   nation    might   desire  to   put   forward    being 
excluded. 

"2.  Chile  and  the  Argentine  Republic  are  agreed  that  along  the 
whole  extent  of  their  respective  territories,  over  which  no  question  of  boun- 
daries has  arisen  up  to  this  date^  the  boundary  line  is  the  ^  divortia 
aquarum  '  of  the  Cordillera  de  los  Andes^  and  that  all  difficulties  which 
might  arise  owing  to  the  existence  of  certain  valleys  wfure  such  line  may 
not  be  perfectly  clear  shall  be  decided,  according  to  a  treaty  to  be  made, 
by  Experts  appointed  by  both  parties  or  by  other  friendly  means.' '^ 


*  Mew  aria  de  Relaciones  Ester  lores  de  Chile^  1 878,  pp.  78-79. 
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^jyj^JJ^;^^  We  beg  to  call  special  attention  to  this  docu- 
J^SitLe  n^ent,  because  it  shows  how  the  Chilean  Plenipo- 
of  the*^  tentiary  understood  the  controverted  part  of  Senor 
mmt.'  Alfonso's  note  of  the  24th  of  March,  1877. 
Senor  Barros  Arana  understood,  in  the  first  place,  that 
his  Government  preferred  that  in  the  Treaty  of  Arbitration 
no  clause  whatsoever  relative  to  the  general  boundary 
should  be  introduced,  but  he  abstained  at  first  from  pro- 
posing  anything  to  this  effect.  Having  been  requested,  how- 
ever, to  do  so  by  the  Argentine  Plenipotentiary,  he  wrote 
the  two  declarations  copied  above.  Having  understood, 
moreover,  that  he  was  left  free  to  choose  between  the 
two  principles  of  demarcation  previously  mentioned,  he 
proposed  in  the  name  of  the  Goverment  that  of  the 
divortia  aquarum.  Finally,  in  conformity  with  the  advice 
he  had  received  not  to  include  Patagonia  in  the  appli- 
cation of  any  general  principle  of  demarcation,  he  de- 
clared that  the  one  proposed  would  only  be  agreed  to 
respecting  territories  which  were  not  under  discussion.  The 
Minister,  Senor  Alfonso,  in  his  note  of  the  14th  of  June, 
1877,^  answered  in  extenso  to  that  of  Senor  Barros  Arana  of 
the  1 3th  of  May ;  on  this  occasion  he  made  no  remark 
respecting  the  determination  of  the  general  boundary,  which 
was  based,  as  has  been  seen,  on  the  divortiunt  aqtiarum. 
This  was  because  the  defect  of  the  corresponding  basis  of 
January  had  been  amended  in  the  new  one,  and  therefore 
there  was  nothing  to  object  to  in  it. 

If  Sefior  Alfonso's  note  of  the  24th  of  March,  already 
alluded  to,  were  in  need  of  interpretation,  it  is  given  by  the 


*  Loc.  cit  p.  82  et  seq. 
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documents  to  which  we  have  just  referred,  emanating  from 
the  only  two  persons  duly  authorized  :  that  is  to  say,  the 
Minister  who  wrote  it  and  the   Plenipotentiary  to  whom  it 
was  addressed. 
Ftomuu  AH  the  bases  of  arbitration  which  Seftor  Barros 

for  the      Arana   had    proposed   during  the   conferences   of 


r.  April,  including  the  declarations  upon  other  points 
which  we  have  just  copied,  were  drafted  in  the  form  of 
minutes  to  serve  as  themes  for  the  discussion.  When  the 
time  came  later  on  to  give  them  shape  as  an  article  of  a 
treaty,  the  one  relating  to  the  general  Andean  boundary  was 
agreed  to  in  these  terms  : 

"  The  Republic  of  Chile  is  divided  from  the  Argentine  Republic 
by  the  Cordillera  de  los  Andes,  the  boundary  line  running  over  its 
most  elevated  points  and  passing  between  the  sources  of  the  streams 
(manantiales  de  las  vertientes)  which  flow  to  one  side  and  the  other." 

Tiie  Ars«B-        It  appears    from    documents    which   we   shall 

tllM  PI0III- 

potMitiMT   examine  presently  when  dealing  with  the  refuta- 

aoeepu  tlie 

priBoipie  ef  tion  of  Contrary  assertions  of  the  Argentine  State- 

tte  dlvortla  ^  ^ 

aqnanun.  ment,  that  the  Argentine  Plenipotentiary  accepted, 
without  raising  any  objection,  the  proposition  of  the  Chilean 
Plenipotentiary,  as  to  the  divortium  aquarum  being  the  general 
principle  of  the  demarcation.  In  order  to  shape  it,  and  not 
to  modify  it,  the  Argentine  Plenipotentiary  himself  suggested 
a  wording  which  he  took  from  the  text  of  Don  Andres  Bello, 
a  writer  on  International  Law  highly  reputed  in  South 
America  and  especially  in  Chile. 

The  bases  to  which  we  have  just  alluded  were  agreed 
upon  by  the  Chilean  and  Argentine  negotiators  on  the  1 2th 
of  May,  a  date  which  it  is   important  to  bear  in  mind,   as 
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appears  from  a  telegram  from  Senor  Barros  Arana,  beginning 
thus  :  •*  I  have  arranged  the  bases  of  the  arbitration  and 
I  am  about  to  draft  the  Convention.  All  the  points  are  in 
accordance  with  the  instructions,  etc."  The  Government 
of  Chile,  however,  did  not  accept  this  draft  convention 
because  they  did  not  approve  of  the  clauses  contained 
therein  respecting  the  status  quo  :  that  is  to  say,  respecting 
the  exercise  of  temporary  jurisdiction  by  both  countries  in 
the  disputed  territory  during  the  arbitral  suit. 

The  Argentine  Statement  asserts  regarding  this  (p.  160) 
that  the  proposed  arrangement  was  not  accepted  by  the 
Government  of  Chile  "  in  consequence  of  its  clauses  not 
stating  that  the  boundary  should  be  marked  out  in  the 
Cordillera.*' 

Why  the  This   assertion  is  completely  unfounded.     The 

of  ciiue  re-  Government   of  Chile   refused    their   approval    to 

fused  their  '^'^ 

approval  to  the    project  for  the  sole  reason  we  have  already 

thlsasree-  ^     -^  '' 

meat.  recorded,  and  this  is  shown  by  the  notes  in 
which  Seftor  Alfonso  objected  to  it,  and  which  contain  not 
a  solitary  word  respecting  the  general  boundary  or  the 
principle  of  demarcation.^ 

Once  this  fresh  attempt  at  agreement  had  fallen  through, 
and  seeing  that  it  was  impossible  to  negotiate  an  arbitra- 
tion on  acceptable  terms,  the  Government  of  Chile  decided 
to  suspend  negotiations  and  to  instruct  Senor  Barros 
Arana  to  leave  for  Brazil  where  he  was  also  accredited. 
But  they  wished  to  make  one  last  effort  in  favour  of  a 
direct  arrangement,  and,  by  note  of  the  21st  of  May,  Seftor 
Alfonso   authorized    the    Chilean     Plenipotentiary,    in   case 


*  Loc  cit,  pp.  79  et  seq.  and  82. 
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he   considered   its   acceptance    possible,    to   propose  to   the 
Argentine  Government  a  fresh  idea  of  agreement 

Projeet  of  "  '^^'^  ^^^^  consists,"  he  said,  "  in  the  fixing  of  a  line  which 

Mmpr«iiii«6  would  separate  the  possessions  of  both  nations  on  the  River 

wamoitof  S^ntA   Cruz  for  instance,  and  at  least  on  the  River  Gallegos. 

ciiii©.       This  line,  prolonged  to  the  Andes,  would  be  the  boundary  of 

the  two  Republics  in   Patagonia,   and  the  highest  summits  of  those 

mountains  towards  the  north."  * 

ztisnotpro-       Seftor    Barros    Arana     did    not    present    this 

Mated  to  tlM  V         r 

ArgeatiiM    proposition.       Having    received,    on    the    5th    of 

Gov0nip 

meat.       June,    the   note   by  which  he   was   authorized    to 
do  so,  he  immediately  answered  by  telegraph  : 

'*  I  have  received  the  communication  No.  20.  As  you  suppose,  it 
is  impossible  to  obtain  by  means  of  a  Boundary  Treaty  what  is  indicated 
therein.  This  Government  cannot  go  beyond  the  bases  which  I  trans- 
mitted on  the  10th  of  July  last,  owing  to  the  resistance  with  which  it 
would  meet  in  Congress."* 

We  refer  again  to  the  dates  because  they  have  in 
this  case  a  special  importance.  On  the  \2th  of  May 
Senor  Barros  Arana  agreed  as  to  the  above  mentioned 
bases  and  informed  his  Government  that  they  were  in  con- 
formity with  the  instructions.  On  the  21st  of  May  Senor 
Alfonso  authorized  him  by  notes  sent  by  mail  to  propose 
a  project  of  compromise.  On  the  ^th  of  June  Sefior  Barros 
Arana  received  that  note  and  answered  that  any  fresh 
proposition  was  useless  because  it  would   not  be  accepted. 

Now,  the  Argentine  Representative  says  (Statement, 
pp.  159  and  160)  that  Senor  Barros  Arana  negotiated 
the  agreement  he  signed  on  the  12th  of  May  by  virtue 
of  instructions  which  the  Government  of  Chile  sent  him  on 
the  2ist  of  the  same  month  and  which  he  did  not  receive 


*  Loc,  dt.  p.  75.  •  Loc,  cit.  p.  76. 
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until  the  5th  of  June.  The  impossibility  of  this  is  noc 
apparent  at  first  sight  in  the  Argentine  Statement  because 
the  date  of  the  21st  of  May  is  not  mentioned  and  it  is 
replaced  by  a  phrase  of  great  elasticity. 

The  Argentine  Representative  reproduces  the  paragraph 
of  the  note  of  Senor  Alfonso  of  the  24th  of  March  relative 
to  the  6th  basis  of  the  month  of  January  and  textually  adds  : 

"  Senor  Alfonso  also  transmitted  to  Senor  Barros  Arana,  a  feiv  days 
after  ike  despatch  of  his  communication^  a  new  Convention." 

A  few  days  after  the  24th  of  March,  may  be  the  last 
days  of  March  or  the  first  days  of  April,  but  in  no  case 
the  2 1  St  of  May,  fifty-eight  days  after. 

He  then  reproduces  the  text  of  Senor  Alfonso's  pro- 
position of  compromise  of  the  21st  of  May  in  which  the 
phrase  is  to  be  found  :  "  this  line  (that  of  the  Santa  Cruz 
or  Gallegos)  prolonged  to  the  Andes  would  be  the 
boundary  of  the  two  Republics  in  Patagonia,  and  the 
highest  summits  of  those  mountains  towards  the  north." 
And  he  adds  : 

"  The  instructions  were  thus  clearly  specified.  To  fulfil  them^  it  was 
necessary  for  Senor  Barras  Arana  to  enter  into  a  negotiation  concerning 
the  terminal  point  of  the  Andean  boundary,  and  to  have  inserted  in 
the  proposed  Convention  that,  in  the  section  of  the  territory  in  which 
the  Cordillera  separated  the  two  countries  the  line  of  demarcation 
should  run  over  the  highest  crests, 

**  Senor  Barros  Arana  was  bound  to  devote  himself  of  course^  to  the 
fulfilment  of  the  mission  entrusted  to  Mm  in  the  form  which  his  Govern- 
ment prescribed, " 

■rroaeons        The     Argentine     Representative     infers    from 

bMedoii^  these    circumstances     that    Sefior    Barros    Arana 

drew   up   the    formula   of   the   Andean    boundary 

of  the  1 2th  of  May  in  conformity  with  the  clearly  specified 

instructions   of    Seiior    Alfonso    and,   consequently,    that   it 
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should  be  understood  and  interpreted  in  the  sense  that  it 
stipulates  as  the  boundary  the  highest  summits  of  the 
Andes  and  not  the  divortium  aquarum. 

This  entire  argument  falls  through,  however,  in  the 
face  of  these  two  facts:  (i)  that  those  "clearly  specified" 
instructions  of  the  21st  of  May  did  not  exist  when  Seftor 
Barros  Arana  came  to  an  agreement  with  Seftor  Irigoyen 
regarding  the  bases  of  the  1 2th  of  May ;  (2)  that  Seftor 
Barros  Arana  did  not  enter  into  any  negotiation  after  having 
received  those  instructions  because,  as  we  have  already 
shown,  he  did  not  present  to  the  Argentine  Government  the 
form  of  compromise  of  Seftor  Alfonso. 

With  reference  to  the  project  of  Seftor  Alfonso  of  the 
21st  of  May  we  need  hardly  observe  that,  being  one  ot 
compromise,  it  interfered  with  no  principle  or  right  what- 
soever, and  that,  not  having  been  even  presented,  it  is.  as 
though  it  had  never  existed.  The  Argentine  Repre- 
sentative, in  order  to  give  it  some  value,  has  had  to 
connect  it  inaccurately  with  another  previous  plan  of  agree- 
ment. And,  on  this  account,  we  also  beg  to  state  that 
the  Representative  himself  has  not  found,  nor  can  he  find, 
any  document  or  declaration  made  to  his  Government  by 
the  Plenipotentiary  of  Chile  in  favour  of  the  thesis  which 
he  now  upholds.  Far  from  that,  he  acknowledges  (p.  167), 
with  the  testimony  of  Seftor  Irigoyen,  that  Seftor  Barros 
Arana  proposed  the  divortium  aqiiarum,  not  only  in  a  letter 
addressed  to  the  President  of  the  Argentine  Republic,  but 
also  in  several  conferences  which  he  had  with  the  Minister 
for  Foreign  Affairs ;  and  this  would  suffice  to  place  beyond 
doubt,  as  concerns  Chile,  her  intention  of  maintaining  the 
water-divide  as  the  boundary  of  the  two  countries. 
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In  tlio  nogo- 


It  is  proved  in  this  history  of  the  negotiations 
isTiMLm^o  of  1876  and  1877,  which  we  have  been  compelled 
diTomiun    ^^   complete    in    order    to    establish    clearly    the 


to  Mtbr  origin  of  the  meaning  of  Article  i  of  the  Treaty 

1.  That  the  Chilean  and  Argentine  negotiators  agreed 
to  adopt,  as  a  general  principle  of  demarcation  of  the 
Andean  frontier  to  the  north  of  Patagonia,  the  divortium 
aquarum  proposed  by  the  former  and  accepted  by  the 
latter ; 

2.  That  the  Argentine  Government  must  have  given  to 
this  principle  the  same  meaning  which  was  given  to  it  by  the 
Plenipotentiary  of  Chile  when  he  proposed  it,  because  he  had 
no  other  authorized  and  official  precedent  by  which  to  deter- 
mine its  meaning  than  the  proposition  itself. 

The  Argoa-         The  fact  that  the  principle  mentioned  was  ac- 

tlno  Repro- 

MiitatiTo    cepted  by  the  Argentine  Government  is,  however, 
]iisG«v«niP  denied   in   the   Argentine    Statement,    and    it    is 

••J'*^**'  affirmed  (p.  167)  that  an  exchange  of  propositions 
took  place  in  1876-1877  by  virtue  of  which  the  principle  of 
the  divortium  aquarum  was  eliminated  and  replaced  by  the 
formula  of  the  highest  summits,  a  proposal  said  to  have  been 
made  by  Seflor  Irigoyen. 

It  Is  BiiawB         A  brief  examination  of  other  documents  rela- 
doomiMBts  tive  to  these  negotiations  will  enable  us  to  show  the 

tliat  It  wM  ^ 

•wwFted.  real  facts,  and  thus  refute  the  fresh  assertions  on 
this  matter  which  appear  in  the  Argentine  Statement 

The  manner  in  which  the  negotiations  of  1876-1877 
between  Seftores  Barros  Arana  and  Irigoyen  were  carried  on 
is  easy  to  explain,  since  both  statesmen  have  recorded  them 
in   documents  published  in  due  course  by  their  respective 
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Governments.     From  those  documents  it  appears  that,  on  the 
failure  of  the  several  attempts  made  in  the  years   1876  and 
1877  to  find  a  mutually  acceptable  formula  which  would  end 
the  dispute  regarding  the  ownership  of  Patagonia,  the  Argen- 
tine negotiator  Seflor  Irigoyen  thought  it  right  to  state  in  a 
memorandum,  destined  for  the  information  of  the  President 
of   the    Republic,    the    trend    and    circumstances    of    those 
sterile  negotiations.     Before  presenting  this  document  to  the 
President  of  the  Republic,  Seflor  Irigoyen  deemed  it  advis- 
able to  submit  it  to  Seflor  Barros  Arana,  requesting  him  to 
correct  or  fill  in  whatever  he  might  consider  inaccurate  or  in- 
complete.    The  Chilean  Plenipotentiary  answered  under  date 
of  the  26th  of  July,  1877,  recalling  to  the  Argentine  Minister 
certain  incidents  which,  in  his  opinion,  **  it  was  important  to 
place  on  record,"  and  this  note,  reproduced  on  page  166  of 
the   Argentine   Statement,    though   unfortunately   in   an  in- 
complete form,  proves    that   Seflor    Irigoyen  had  expressly 
accepted  the  divortium  aquarum  as  the  general  principle  of 
demarcation. 

In  Seflor  Barros  Arana's  note  it  is  said : 


"  When  we  resumed  our  conferences  in  the  latter  part  of  April  and 
the  commencement  of  last  May,  I  had  the  honour  to  place  in  the  hands 
of  Your  Excellency  a  Memorandum  in  which  I  stated  the  bases  which, 
in  my  opinion  and  according  to  the  instructions  of  my  Government, 
were  to  serve  as  draft  for  the  Convention  of  Arbitration.  In  accordance 
with  my  wish,  and  in  conformity  with  that  Memorandum,  we  were  to 
insert  in  the  records  of  our  conferences  the  following  three  facts : 

"  I.  The  explanations  given  by  me  respecting  the  capture  of  the 
Jeanne  Amklie^  and  considered  by  Your  Excellency,  which,  if  not  suffi- 
cient to  put  an  end  to  the  discussion  of  this  incident,  would  at  least  be 
sufficient  to  lay  it  aside  for  the  moment  and  to  enter  into  the  discussion 
of  the  main  subject 

"  2.  The  reciprocal  declaration  that  both  Governments  consider  that  the 
boundary  line  between  Chile  and  the  Argentine  Republic  in  all  that  portion 
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of  the  territory  respecting  which  there  has  been  no  discussion^  is  the  divortia 
aquarum  of  the  Cordillera  de  los  Andes, 

"  3.  That  both  Republics  believe  that,  as  the  successors  to  the  rights  ot 
the  King  of  Spain  in  these  countries  the  disputed  territories  belong 
either  to  Chile  or  to  the  Argentine  Republic,  and  that  they  do  not 
recognize  the  claims  that  any  other  country  might  wish  to  make  with  re- 
gard to  same. 

**  Your  Excellency^  as  well  as  myself  were  in  cucord  respecting  these 
three  declarations^  but  we  did  not  state^  or  even  discuss  their  definite  form^ 
nor  whether  they  were  to  be  introduced  into  the  Protocol  or  into  the  text  of 
the  Convention,  I  recollect  distinctly  that,  regarding  the  second  of 
these  points,  Your  Excellency  consulted  me  as  to  whether  it  might  not 
be  well  to  employ  the  words  used  by  Don  Andres  Bello  in  his  work  on 
International  Law  at  the  time  of  mentioning  the  boundaries  of  countries 
separated  wholly  or  in  part  by  chains  of  mountains,  and  I  replied  that 
I  could  not  object  to  an  authority  so  reliable  and  so  highly  respected  in 
Chile." 

Up  to  this  point  the  Argentine  Statement  has  reproduced 
accurately  Senor  Barros  Arana's  words  ;  but  it  has  omitted  the 
following  phrases,  which  are  of  importance  because  they  make 
clear  and  precise  the  nature  of  the  boundary  agreed  to. 

"  I  suggested,"  Senor  Barros  Arana  goes  on  to  say,  "  that  it  would  be 
well  to  state  in  the  Protocol  Chile's  desire  that  it  should  be  agreed  by  a 
subsequent  arrangement  that  all  difficulties  which  might  arise  owing  to 
the  existence  of  certain  valleys  of  the  Cordillera,  where  the  water- 
parting  line  is  not  perfectly  clear^  should  be  amicably  solved  by  experts. 
But  in  all  this  we  only  agreed  as  far  as  the  main  idea  was  concerned, 
without  arriving  at  a  definite  wording."  ^ 

The  foregoing  suggestion  from  Seflor  Barros  Arana  em- 
phasizes the  declarations  agreed  to  by  the  negotiators,  and 
shows  the  perfect  conviction  they  both  had  that  they  adopted 
the  water-parting  line  as  the  general  principle  of  the  demar- 
cation, since  they  only  foresaw  difficulties  in  the  places  where 
such  line  should  not  be  perfectly  clear.  And  Senor  Irigoyen 
accepted  this  principle,  which  was  the  main  idea  on  which 


*  Memoria  de  Rel.  Est,  de  Chile,  1878,  p.  96. 
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they  were  in  accord,  and  in  order  to  put  it  into  words,  he 
proposed  the  form  adopted  by  Bello  in  his  Treatise  on 
International  Law. 

Seflor  Irigoyen  himself  hastened  to  declare  that 
dmttoasorhe  had  accepted  in  the  conferences  of  April  and 
Mffoyett.  May,  1877,  t^^  principle  of  demarcation  of  the 
divortium  aquarum.  In  fact,  answering  under  date  of  the  7th 
of  July  of  that  year  the  previous  communication  of  Seflor 
Barros  Arana,  he  reproduced  the  three  propositions  recalled 
by  the  latter,  and  added  : 

"  These  three  points  were  actually  agreed  to,  and  the  undersigned  drafted 
the  bases  containing  the  last  two,  and  read  them  to  Your  Excellency. 
There  was  no  question  of  discussing  the  wording.  In  that  relating  to 
the  boundaries,  the  words  of  Seiior  Bello,  an  authority  acknowledged  by 
Your  Excellency,  were  taken  textually." 

And  he  even  adds,  when  referring  to  the  phrase  of  Seflor 
Barros  Arana  omitted  in  the  Argentine  Statement : 

**  Your  Excellency  properly  recalls  the  fact  of  having  suggested  the 
convenience  of  a  subsequent  arrangement  by  which  the  difficulties  that 
might  arise  owing  to  the  existence,  of  certain  valleys  in  the  Cordillera, 
where  the  water-parting  line  is  not  perfectly  clear,  should  be  amicably 
solved  by  Experts.  TTie  undersigned  raised  no  objection  to  the  suggestion. 
He  considered  the  difficulty  which  Your  Excellency  apprehended  to  be 
remote,  but  should  it  arise,  the  manner  proposed  for  settling  it  was 
acceptable."  * 

There  was  therefore  a  perfect  agreement  between  the 
negotiators  to  adopt  the  divortium  cLquarum  ;  Seflor  Irigoyen 
proposed  the  form  in  which  this  agreement  should  be  inserted 
in  the  Protocol  ;  and  acknowledged  that  difficulties  (which  he 
considered  remote)  could  only  occur  in  the  valleys  where  the 
water-parting  line  should  not  be  perfectly  clear.  And  the  fact 
that  they  did  not  agree  to  a  definite  wording  does  not  weaken 


*  Mem.  ReL  Ester,  de  la  Rep,  Arjent,,  1878,  p.  50. 
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the  pointed  declarations  made  by  both  that  they  were  in 
accord  as  to  the  "  main  idea,"  that  **  those  points  were  actually 
agreed  to,"  and  that  Seftor  Irigoyen  "raised  no  objection." 

On  the  other  hand,  the  definite  wording  did  not 

••^«J™«*  offer  any  difficulty,  because,  on  resuming  the  nego- 
""^[^    tiations   in   January,   1878,  Sefiores  Barros  Arana 

boQBdaiy.  ^^^  Elizalde  (who  had  replaced  Seflor  Irigoyen) 
signed  a  Draft  Treaty  in  which  they  stipulated  exactly  what 
had  been  agreed  upon  with  the  Argentine  negotiator  of  the 
previous  year.     Article  i  of  this  Draft  Treaty  reads  thus : 

•^  The  Republic  of  Chile  is  divided  from  the  Argentine  Republic  by 
the  Cordillera  de  los  Andes,  the  boundary  line  running  over  its  highest 
points  and  passing  between  the  sources  of  the  streams  which  flow  down 
to  either  side.  The  difficulties  which  might  arise  owing  to  the  existence 
of  certain  valleys  of  the  Cordillera  where  the  water-parting  line  is  not 
perfectly  clear,  shall  be  amicably  solved  by  means  of  Experts." 

Thus  no  innovation  was  effected  in  1878  :  the  principle 
of  the  divortia  aquarum  was  stipulated  in  the  words  of  Don 
Andres  Bello  suggested  by  Seftor  Irigoyen  ;  and  the  declara- 
tion relative  to  the  valleys  in  which  the  water-parting  line 
should  not  be  perfectly  clear  was  drafted  in  the  manner  pro- 
posed in  May  of  1877  by  Seftor  Barros  Arana,  and  to  which 
Seftor  Irigoyen,  according  to  his  own  words,  gave  his  assent. 

The  documents  quoted  clearly  set  forth,  there- 

F^Mta  wblolL  ^  / 

an  proved  fore,  the  history  of  the  negotiations  from  1876-78 

bjr  tlM  diNnif" 

meats  of  tbo  j^^d  establish  certain  facts  beyond  all  doubt : 

prooodlnc  ^ 

Mgotutiono.  1^  ThsX  during  the  conferences  of  1877  it  was 
placed  on  record  that  both  Governments  were  agreed  as  to 
the  boundary  line  between  Chile  and  the  Argentine  Republic, 
throughout  the  extent  of  territory  upon  which  no  discussion 
whatsoever  had  arisen,  being  the  "  divortia  aquarum  of  the 
Cordillera  de  los  Andes." 
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2.  That  Seflor  Irigoyen  said,  in  his  note  of  the  7th  of 
July,  1877,  that  this  point  was  agreed  to;  that  it  was  not 
possible  to  dispute  its  wording ;  and  that,  in  the  clause  refer- 
ring to  the  boundary,  the  words  of  Bello,  suggested  by  him- 
self, should  be  used. 

3.  That  Seftor  Irigoyen  accepted  the  idea  o^  amicably 
settling,  by  means  of  Experts,  any  difficulties,  which  he  con- 
sidered remote,  arising  from  the  existence  of  certain  valleys 
where  the  water-parting  line  should  not  be  perfectly  clear. 

It  has  been  necessary  for  us,  as  we  have  already  said,  to 
refer  again  to  these  documents  and  to  establish  these  facts 
in  order  to  answer,  on  positive  ground,  the  assertions  made 
in  the  Argentine  Statement  (p.   168)  that  as  a  consequence 
of  an  exchange  of  propositions  the  principle  of  the  divortia 
aquarum  was  abandoned,  and   replaced  by   the   formula  of 
the    high    crests    proposed    by    Sefior    Irigoyen.       It    has 
already  been    seen   that    there    was    no   such   exchange  of 
propositions  beyond  the  unfailing  agreement  of  the  negotiators 
in  regard  to  the  main  idea  of  a  kydrographical  boundary, 
expressed  in  the  terms  of  Bello  s  definition. 
ArtiAiM  But  these  assertions  of  the  Argentine  Statement 

.  pnUlaliod 

by  fl«fior  are  based  on  those  made  by  Seftor  Irigoyen  in  certain 

Irtgoyon  in 

IMS  upon  articles  published  by  him  in  1895,  eighteen  years 
**<»^  after  writing  the  documents  which  we  have  just 
examined.  Before  comparing  those  articles  with  these 
documents,  it  is  necessary  to  take  into  account  that  in  1895 
fresh  interests  relating  to  the  boundary  question  had  sprung 
up,  interests  which  Senor  Irigoyen  wished  to  defend,  and  which 
it  would  not  be  easy  for  him  to  reconcile  with  the  declara- 
tions which  he  had  subscribed  to  when  he  was  Minister  for 
Foreign  Affairs. 
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Seftor  Irigoyen  stated  in  those  articles  that  he  did  not 
accept  the  formula  of  the  divortium  aquarum  because  he  could 
not  then  appreciate  its  practical  scope ;  because  it  was  com- 
pletely new  to  him ;  because  in  it  the  Cordillera  de  los  Andes 
was  not  mentioned,  and  he  even  adds  :  **  But  as  to  the 
divortium  jiquarumy  the  hydrographical  basins,  I  do  not  re- 
member them  to  have  been  sustained  or  mentioned  in  any 
negotiation  at  any  time."  ^ 

i^  It  is  this  regrettable  lapse  of  memory  on  the 

r«  tation.  p^^^  ^j  Sefior  Irigoyeu  which  has  compelled  us  to 

recall  the  numerous  documents  which  acquainted  him  with 
the  divortium  aqv^irunty  and  those  which  established  it  as 
a  principle  of  demarcation  bearing  his  own  signature. 

In  fact,  it  is  out  of  all  question  that  the  Minister  for  Foreign 
Affairs  of  the  Argentine  Republic,  the  negotiator  of  several 
projects  of  Treaty  with  Chile  in  1876  and  1877,  could  not 
have  been  ignorant  of  the  official  documents  bearing  upon  the 
matter  or  of  what  statesmen  and  writers  had  published  upon 
it  during  the  protracted  debate,  a  resumd  of  which  we  have 
given  in  the  preceding  chapters.  It  is  incredible  that  he 
should  not  have  been  acquainted  with  the  notes  of  the  Pleni- 
potentiary, Sefior  Frias,  and  with  the  reports  presented  to 
Congress  by  Senor  Tejedor,  his  immediate  predecessor  in 
the  Ministry  of  Foreign  Affairs. 

Nor  is  it  reasonable  to  suppose  that  he  was  also  un- 
acquainted with  the  documents  emanating  from  the  Governors 
of  San  Juan  and  Mendoza,  who  delimitated  both  countries 
by  the  line  which  separates  the  courses  of  the  rivers  or  in 
the    culminating   edge   which   separates   the   streams ;    with 


'  ArUculos  del  Doctor  Irigoyen^  Buenos  Aires,  1895,  p.  32. 
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the  studies  made  by  Burmeister,  who  scientifically  referred  to 
those  formulae  as  the  line  of  separation  of  the  hydrographical 
basins ;  with  the  writings  of  Seflores  Bermejo  and  Quesada, 
which  we  have  already  quoted,  and  with  those  of  other 
well  known  Argentine  authors  who  had  given  a  clear  and 
exact  meaning  to  these  expressions. 

The  negfotiation  of  1878  between  Seftor  Barros 
^*|^^^  Arana  as  the  Plenipotentiary  of  Chile,  and  Senor 

of  187S.  £)q,^  Rufino  de  Elizalde  who  had  succeeded  Seftor 
Irigoyen  in  the  Ministry  for  Foreign  Affairs  of  the  Argentine 
Republic,  resulted  in  the  signing  of  a  Treaty,  Article  1  of 
which  is  reproduced  in  the  course  of  this  chapter.  This  was 
a  Treaty  of  Arbitration  ;  but,  in  accordance  with  what  had 
been  agreed  in  the  previous  year,  a  provision  relative  to  the 
general  Andean  boundary  was  included  in  it.  Respecting 
the  definition  of  this  boundary  it  is  but  a  textual  copy, 
word  for  word,  of  that  agreed  to  between  Senores  Barros 
Arana  and  Irigoyen  on  the  12th  of  May,  1877.  There 
was  added  to  it  on  this  occasion  the  clause  relating  to  the 
manner  of  solving  the  difficulties  which  might  arise  owing 
to  the  possible  existence  of  valleys  where  the  water-parting 
line  should  not  be  clear — a  clause  which  accentuated  the 
hydrographical  nature  of  the  boundary. 

Befior  We  should  have  added  nothing  further  respecting 

Alfonso's 

remark  mm  this  Treaty,  were  it  not  tHiat,  in  connexion  with  its 

to  tlM 

general    signature,  we  have  a  document  which  amply  con- 

boondary 

etovM.  firms  what  we  have  already  said  respecting  the 
attitude  assumed  by  the  Minister  Senor  Alfonso  to  the  clause 
regarding  the  Andean  boundary.  Senor  Alfonso  objected 
to  this  draft  Treaty  by  a  telegram  which  bears  the  date  of 
the  7th  of  February,  and  which  reads  thus  : 
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"  Since  it  was  believed  that  in  a  boundary  question  as  to  the  southern 
territories  of  the  Continent  the  first  point  to  be  established  was  that  the 
boundary  line  between  the  two  Republics  was  that  formed  by  the  highest 
summits  of  the  Andes  on  the  water-dtvide^  it  was  also  necessary  to  agree 
that  this  division  terminated  where  the  disputed  territory  began.  Other- 
wise there  is  the  danger  that  the  arbitration  may  be  reduced  to  determine 
which  is  that  line  as  far  as  the  southern  extremity  of  America,  which 
would  involve  the  complete  loss  of  the  question  for  Chile.  The  contrary 
is  not  indicated  by  the  letter  of  the  Treaty.  On  this  important  point  no 
doubt  or  ambiguity  should  be  left  subsistent.  It  is  therefore  necessary 
to  complete  the  Treaty  with  a  declaration  in  the  sense  which  I  have  just 
expressed.  In  like  manner,  in  Art.  2  the  matter  of  the  controversy  should 
be  indicated  by  explicitly  saying  that  it  includes  the  Straits,  Tierra  del 
Fuego  and  Patagonia,  and  not  by  any  limitation  to  the  Straits  and  the 
disputed  territories.  With  this  declaration  conformity  will  be  maintained 
with  the  long  discussion  aheady  held,  and  the  scope  and  significance  of 
Art.  I  will  be  better  understood."  ^ 


As  may  be  seen,  Senor  Alfonso  coincided  with  the  Pleni- 
potentiary of  Chile  respecting  the  idea  of  establishing,  as  the 
boundary  line  between  the  Republics,  the  line  formed  by 
the  highest  summits  of  the  Andes  on  the  water-divide.  He 
mentioned  the  incongruity  which  in  his  jujdgment  resulted 
from  including  a  provision  relative  to  the  general  boundary 
in  a  treaty  of  arbitration  regarding  Patagonia,  and  only 
objected  to  it  by  reason  of  the  unfavourable  results  which 
the  arbitral  suit  might  occasion  to  Chile  owing  to  the 
circumstance  that  the  terminal  point  of  that  boundary  in 
the  south  was  not  defined  so  as  to  exclude  the  whole  of 
Patagonia. 

This  project,  like  the  previous  one,  also  became  fruitless 
for  the  reason  already  expressed. 

Before  closing  the  history  of  the  negotiations  of  1876-78, 
and  since  we  have  referred  to  the  rejection  by  the  Govern- 
ment of  Chile  of  the  projects  then  drafted,  it  is  advisable 


^  Memoria  ReL  Est,  Chile^  1878,  pp.  144,  145. 
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to  recall  here  that  subsequent  facts  have  proved  that  Seflor 
Alfonso  showed  a  far-seeing  prudence  when  he  deprecated 
the  introduction  of  a  general  boundary  clause  in  a  Treaty 
of  Arbitration  respecting  Patagonia,  the  object  of  which 
might  have  been  to  decide  indirectly  the  question  of  owner- 
ship of  this  territory. 

As  we  have  already  said,  Seflor  Irigoyen,  when  proposing 
that  such  stipulations  as  to  the  Andean  frontier  be  inserted 
in  the  projects  of  Arbitration,  had  two  objects  in  view ; 
to  decide  the  doubts  relative  to  the  "  Potreros "  of  the 
Cordillera  by  means  of  the  divortia  aquarum  and  **to  save 
Patagonia"  from  the  consequences  of  the  same  arbitration 
which  he  was  negotiating. 

^^  ^  This  last  circumstance,  which  Seflor  Alfonso 
*®2^^S^  clearly  saw.  and  which  at  that  time  might  have 
irtgoyen.  \^^^^  considered  a  mere  conjecture,  is  now  recog- 
nized by  Seflor  Irigoyen,  who,  referring  some  years  after- 
wards to  one  of  the  projects  agreed  to  in  1877  between 
himself  and  Seflor  Barros  Arana,  spoke  as  follows  in  the 
Chamber  of  Deputies  of  his  country  : 


"  In  that  treaty  it  was  stipulated  that  the  Argentine  Republic  is 
separated  from  that  of  Chile  by  the  Cordillera  de  los  Andes,  the 
boundary  line  running  along  its  most  elevated  points  aild  passing  between 
the  sources  of  the  streams  which  flow  to  one  side  and  the  other. 

"  This  is  the  basis  which  the  deputy  who  was  in  possession  of  the 
House  yesterday  called  the  true  solution  of  the  boundary  question  ;  //  was 
a  carefully  prepared  formula  [forma]  in  order  to  save  Patagonia  as  much 
as  possible  from  the  consequences  of  an  arbitration  in  which  1  have,  never 
had  full  confidence — not  because  I  had  doubts  as  to  our  right  or  as  to  the 
value  of  our  title— but  for  other  reasons  which  I  shall  give  later  on,^*  ^ 


*  Discurso  del  Sefior  Irigoyen^  pp.  72,  73. 
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This  ingenuous  declaration  on  the  part  of  the  Argentine 
negotiator  shows  up  the  significance  of  the  negotiations  of 
1876-78,  and  throws  a  light  on  their  true  history. 

In  them  Chile's  one  aim  was  to  end  the  dispute  as  to 
the  ownership  of  Patagonia,  the  Straits  of  Magellan  and 
Tierra  del  Fuego  by  submitting  it  to  the  arbitration  stipu- 
lated in  1856;  the  Government  of  the  Argentine  Republic 
introduced  into  the  draft  agreement  certain  formulae 
.which,  by  reason  of  the  scope  which  they  extended  to  the 
general  boundary,  tended  to  **  save  Patagonia  from  the 
consequences  of  an  arbitration"  according  to  the  words  of 
Seflor  Irigoyen  ;  and  these  formulae  were  rejected  by  the 
Government  of  Chile  simply  because  they  prejudged  the 
question  over  Patagonia,  and  because  they  decided  in 
advance  what  it  was  intended  to  submit  to  an  arbitral 
decision. 

In    1870    Don    Jos6    Manuel    Balmaceda   was 
Donj.  K.    accredited    Minister    Plenipotentiary  of    Chile    in 


Buenos  Aires,  Dr.  Don  Manuel  A.  Montes  de  Oca 
being  Minister  for  Foreign  Affairs  of  the  Argentine  Republic. 
Between  these  two  statesmen  there  was  not,  properly 
speaking,  any  negotiation  upon  boundaries.  The  Minister  of 
Chile  on  this  occasion  merely  listened  to  two  propositions 
which  the  Argentine  Minister  submitted  to  him.  The  first 
proposition  of  compromise  made  by  Senor  Montes  de  Oca 
was   worded  thus  : 

"  The  Cordillera  de  Ics  Andes  is,  from  north  to  south,  the  dividing 
boundary  between  the  Republics  of  Argentina  and  Chile  as  far  as  lat. 
52®,  the  line  of  separation  running  over  the  highest  points  of  the  said 
Cordillera,  and  passing  between  the  sources  (manantiales)  which  flow 
down  either  side." 

In  our    previous  Statement  we  remarked,  in  connexion 
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with  this  article,  that  instead  of  saying,  as  in  the  preceding 
drafts,  that  the  boundary  line  shall  pass  "  between  the 
sources  of  the  springs  "  it  was  simply  said  shall  pass  **  between 
the  sources  *'  :  thus  warranting  the  belief  that  its  author, 
Senor  Montes  de  Oca,  had  wished  to  avoid  a  redundancy, 
since  in  Spanish  the  words  '*  manantiales  "  and  **  vertientes  " 
have  the  same  meaning  of  waters  springing  or  flowing. 

The  Argentine  Representative  says  (p.  174),  with  refer- 
ence to  this  remark,  that  the  redundancy  only  appears  in  our 
translation  of  the  English  phrase,  which  is  erroneous  ;  and 
remarks  in  turn  that  Senor  Montes  de  Oca  re- inserted, 
in  a  second  proposition  on  the  25th  of  July,  the  original 
phrase. 

We  shall  not  dwell  on  this  point,  as  questions  of  the 
translation  of  terms  are  dealt  with  elsewhere  ;  but  we  shall 
certainly  examine  this  second  proposition  of  Senor  Montes 
de  Oca,  to  which  the  Argentine  Statement  refers,  without 
giving  its  text.     It  reads  thus  : 

"  The  Cordillera  de  los  Andes  is  from  north  to  south  the  boundary 
between  the  Republics  of  Argentine  and  Chile.  This  boundary  line 
shall  run  along  the  summits  of  the  said  Cordillera,  passing  between  the 
sources  of  the  springs  which  flow  to  one  side  and  the  other  of  same. 
In  the  points  where  the  water-parting  line  should  not  be  perfectly  clear  this 
boundary  shall  be  established  by  means  of  Experts.*'  ^ 

This  last  phrase  does  not  leave  the  slightest  doubt  as  to 
the  hydrographical  nature  of  the  boundary  which  the  Argen- 
tine negotiator  proposed.  While  abandoning  the  wording  of 
the  corresponding  provision  of  the  Agreement  of  1878, 
instead  of  entrusting  the  Experts  with  the  settlement  of 
difficulties    arising   from    the    existence    of    valleys    of   the 


^  The  text  is  given  by  Senor  Gonzalo  Bulnes  in  his  book  entitled  Chile  i  la 
Arjentina  (Santiago,  1898),  p.  loa 
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Cordillera  in  which  the  water-parting  line  should  not  be 
clear,  it  transformed  the  request  into  an  order  by  saying : 
wherever  the  water-parting  line  should  not  be  clear,  this 
boundary  shall  be  established  by  means  of  Experts.  Now, 
when  the  Experts,  in  view  of  this  order,  should  have  found 
and  traced  the  water-parting  line  in  any  point  whatsoever,  the 
boundary  would  have  been  demarcated  at  that  point.  But, 
as  the  frontier  line  between  the  two  countries  was  a  single 
one  in  its  entire  extent,  that  section  demarcated  by  the 
Experts  would  necessarily  be  a  part  of  the  general  line  which 
was  thus  clearly  determined  all  along  its  extent  by  the  water- 
divide. 

The  Argentine  Representative  asserts  (p.  1 70)  that  Seflor 
Balmaceda  proposed  the  adoption  of  a  frontier  line  over  the 
easternmost  slopes  of  the  Cordillera. 

Possibly  he  may  have  suggested  this  idea  unofficially,  as 
part  of  some  proposed  compromise,  and  this  would  seem  to 
be  the  fact  from  the  following  telegram  which  he  addressed 
to  his  Government  and  which  is  reproduced  in  the  Argentine 
Statement  (p.  170) : 

"  Yesterday,  in  the  presence  of  the  Cabinet,  there  was  a  meeting  of 
geographers  and  specialists  to  give  their  opinions  upon  the  Andean 
region  east  of  the  Cordilleras  and  on  the  configuration  of  the  high  plain 
at  its  foot.  They  think  that  it  would  be  very  difficult  to  carry  out  the 
demarcation  on  the  ground  itself,  and  as  well  to  effect  the  same  on  the 
map  of  the  plain  mentioned.  And  as  to  the  Cordillera,  they  unani- 
mously maintain  that  it  ends  at  Cape  Providencia  and  that  from 
jReioncavi  southwards  there  is  a  well  defined  divortium  aquarum  dividing 
Patagonia  from  the  western  region.*^ 

As  the  accuracy  of  the  information  contained  in  this 
telegram  has  not  been  disputed,  we  may  infer  from  it  that 
the  "geographers  and  specialists"  whom  the  Argentine 
Government   consulted    opposed   the   delimitation   over    the 
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easternmost  slopes  of  the  Cordillera  as  proposed  by  the 
Chilean  Plenipotentiary,  because  there  was  in  the  Patagonian 
region,  to  the  south  of  Reloncavf,  a  well  defined  divortium 
aquarum.  The  logical  conclusion  of  an  opposition  based  on 
this  fact  is  that  they  were  of  opinion  that  such  well  defined 
divortium  aquarum  should  be  the  boundary. 

Dr.  Koreiio's  ^"  connexion  with  the  Balmaceda-Montes  de  Oca 
**Geatr^  transaction,  the  Argentine  Representative  states  (p.  170), 
quoting  from  a  Chilean  writer,  that  the  Chilean  Pleni- 
potentiary requested  the  Argentine  Government  to  adopt  a  demarca- 
tion further  east  than  that  of  the  high  summits,  inasmuch  as  the 
water-parting  line  was  not  clearly  defined  in  the  Patagonian  region, 
and  that  the  Chilean  Government  was  informed  that,  according  to 
some  Argentine  geographical  specialists  (Dr.  Moreno  being  one  of 
them)  there  was  a  "  well  defined  divortium  aquarum  dividing 
Patagonia  from  the  western  region,  from  ReloncaW  to  the  south." 
Information  given  about  that  time  by  Dr.  Moreno  is  also  quoted 
{id,  and  note)  as  a  proof  that  it  was  never  intended,  on  the  part  of 
the  Argentine  geographers  and  diplomatists,  to  remove  the  boundary 
to  the  east  of  the  Cordillera. 

In  the  first  place,  Chile  never  maintained  that  there  was  such 
an  intention,  and  the  Tribunal  will  readily  perceive  the  difference 
between  such  a  contention  and  the  upholding  of  a  natural  line  of 
demarcation  which  follows  its  own  course  without  being  influenced  by 
human  intentions.  Moreover,  the  quotations  from  Dr.  Moreno,  far 
from  giving  force  to  the  Argentine  argument,  are  really  so  many 
proofs  that  if  the  watershed  was  to  be  agreed  to  as  a  boundary  line  in 
Patagonia,  such  an  expression  was  understood  to  mean  the  general 
Patagonian  watershed,  the  "  true  water-parting  line  "  as  it  was  called 
some  years  later  at  the  Argentine  Geographical  Institute.  In  fact, 
Dr.  Moreno  calls  **  central  cordon  "  "  the  one  that  serves  as  the  division 
of  the  waters^'  using  his  own  translation  ;  so  did  another  Argentine 
explorer,  Don  Ramon  Lista,  in  a  book  published  about  that  time, 
though  we  do  not  know  if  he  was  one  of  the  "  specialists  "  called  in 
to  give  his  opinion  on  that  occasion.  Speaking  of  the  Patagonian 
Atlantic  Rivers  between  Deseado  and  Gallegos,  he  says  that  they  all 
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**rise  at  the  foot  of  the  Andes,"  and  when  he  uses  the  expression 
**  principal  chain  "  he  takes  care  to  mention  that  it  is  the  "  site  of  the 
divortia  aquarutnr  ^ 

The  Tribunal  will  find  it  hard  to  reconcile  these  precise  definitions 
with  the  theory  attributed  to  Dr.  Moreno  in  the  Argentine  Statement 
that  the  river  Aisen  crosses  the  summit  of  the  Andes,  meaning  that 
of  the  same  "  central  cordon  "  or  principal  chain.  How  a  river  can 
cross  a  cordon  which  serves  as  a  division  of  waters  is  a  thing  im- 
possible to  understand,  since  the  condition  of  dividing  the  waters  and 
that  of  being  traversed  by  a  watercourse  are  incompatible  and  con- 
tradictory. At  the  most,  given  the  fact  that  the  chain  is  crossed  by 
a  river,  it  might  be  said  that  the  part  of  the  chain  lying  north,  for 
instance,  of  the  river  is  one  watershed  and  the  part  lying  to  the  south 
another ;  but  both  parts  could  never  be  correctly  designated  as 
constituting  the  same  watershed  or  water-parting.  It  is  equally 
impossible  to  accept  that,  given  the  knowledge  that  a  chain  of  the 
Cordillera  (be  it  called  central,  lateral,  or  otherwise)  be  crossed  by  a 
river,  if  there  were  an  intention  on  both  sides  to  agree  on  such  a 
chain  as  a  boundary,  the  same  could  have  been  designated  as  ttu 
divortium  aquarum  or  the  water-parting  chain. 

Moreover,  amongst  the  '* low  passes  of  some  importance"  formed 
by  the  "  central  cordon  "  of  Dr.  Moreno,  he  mentions  that  **  which 
Musters  visited  opposite  Teckel "  (Teca) :  this  the  same  Dr.  Moreno, 
as  Argentine  Expert,  now  refuses  to  acknowledge,  even  as  a  part  of 
the  Cordillera,  and  it  is  declared  by  the  Argentine  Representative  . 
to  be  outside  the  controversy.     It  will  be  fully  demonstrated,  when 
dealing  with   the  geographical  description  of  that  region,  that  the 
data  already  furnished    by  Musters  in    1870  could    leave  no  doubt 
as  to  the  topographical  characteristics  of  the   country  where  ''the 
watershed**  (as  he  calls  it)  was  located  by  Nature,  independent  of  the 
intentions  or  the  exertions  of  man ;  and  that  if  that  "  pass  "  (Teca) 
was  mentioned  as  being  "  of  some  importance  "  by  Dr.  Moreno,  it  was 
precisely  on  account  of  its  low  level  and  the  facility  of  communica- 
tion which  it  afforded  between  Eastern  and  Western  Patagonia. 

We  must  then  conclude  that  in  the  negotiations  of  1879,  as  in  the 
previous   ones  of   1877,  there  was  no  formal  discussion  about  the 


*  Ramon  Lista,  Mis  esploraciones  i  descubrimienios  en  la  Patagonia  (1877- 
1880),  Buenos  Aires,  1880,  pp.  35,  36. 
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Andean  boundary.     If  Chile  entertained  certain  doubts  about  the 
existence  of  a  well-defined  watershed  to  the  south  of  Reloncavf,  they 
were  considered  as  settled  when  information  was  forthcoming  from 
the  Argentine  geographers,  who  affirmed  the  existence  of  a  well- 
defined  divortium  aquarum  in  that  region ;    and  in  consequence  of 
such  information,  the  "  divortium  aquarum  "  or  "  water-parting  line  " 
boundary  was  maintained  throughout  these  negotiations.     And   it 
must  be  pointed  out  to  the  Tribunal   that   the  fact  that   Chilean 
negotiators  in  1865  and  1879  sought  for  another  boundary  because 
they  entertained  doubts  as  to  the  existence  of  a  weU-deftned  water- 
parting  to  the  south  of  Reloncavf  (doubts  originated  by  the  reported 
existence  of  lakes  with  two  outlets),  and  that  they  ultimately  with- 
drew their  suggestion    on    the    Argentine;   geographers'    assertion 
that  ^^  there  was  a  well-defined  divortium  aquaruml'  and  that   the 
"central  cordon   was  the  one  that  serves   as  the  division  of  the 
waters "  ;    it  must  be  pointed   out,   we  say,  that  this   fact   is  the 
strongest  evidence  that  the  "  divortium  aquarum  "  or  water-parting 
line  was  really  the  boundary  line  which  both  sides  were  ready  to 
accept,  provided   its   existence  as   a  well-defined  line  were  proved. 
As  has  been   seen,  even  the  difficulty  due   to   its  being  undefined 
or  not  absolutely  clear  in  places  was  obviated  in  the  second  draft 
presented   by   Seflor  Montes  de   Oca.      Another  remark  might  be 
made  to  confirm  this,  if  necessary :  that  neither  in  this  transaction^ 
nor  in  the  previous  or  subsequent  ones,  did  the  Chilean  negotiators 
contemplate  the  case,  even   as   an   hypothesis,  that   the   boundary 
ridge  could  be  crossed  by  a  watercourse ;  but  that  if  the  existence 
of  such  watercourses  as  could   be  Argentine  in  their  upper  course 
and   Chilean    in   their   lower  one   was   assumed   by   the   Argentine 
geographers  or  diplomatists,  and  if  they  thought  it  rational  to  call 
such  a  broken  succession  of  ridges  a  "  water-parting  line,"  they  kept 
their  ideas  to  themselves,  and    never    tried   to   arrive  at   a  clear 
agreement  on  this  point. 

And  it  must  be  further  pointed  out  that  it  would  have  been  incon- 
sistent on  the  part  of  the  Argentine  negotiators  to  give  or  accept 
for  the  expression  "  divortium  aquarum "  or  "  water-parting  line  '^ 
a  meaning  in  Patagonia  different  from  that  which  they  gave  to  it 
in  the  central  region,  where  the  "divortium  aquarum"  rule  was 
held  up  as  the  basis  of  the   Argentine  claim  to  the  "  Potreros  de 
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Cordillera"  The  precise  meaning  of  both  expressions  had  just 
been  made  perfectly  clear  at  the  time  of  the  negotiations  by  an 
Argentine  writer  in  a  pamphlet  on  the  boundary  question  inspired 
by  the  views  of  Seflor  Don  Felix  Frias»  ex-Minister  to  Chile.  In 
this  paper,  which  has  been  quoted  before/  it  is  clearly  taken  for 
granted  that  the  "  divortium  aquarum "  or  "  water-parting  line " 
maintained  as  the  legal  rule  for  the  demarcation  of  the  boundary 
is  that  which  parts  "the  origin  of  the  watercourses"  (p.  95). 
When  speaking  of  the  "  various  chains  of  mountains  "  to  be  found 
within  the  "  considerable  breadth  of  the  Cordilleras,"  no  mention  is 
made  of  the  height  of  those  chains,  their  inaccessibility,  their  being 
or  not  being  covered  with  snow,  their  general  direction,  etc. ;  the 
only  clear  thing  is  that,  according  to  the  "  divortium  aquarum  "  rule 
of  demarcation,  **the  extensive  valleys  contrasting  by  their  fertility 
with  the  barrenness  of  the  orographic  system  of  the  Andes  were 
to  belong  to  that  country  towards  which  they  presented  their 
principal  declivity"  (p.  102).  In  a  word  the  rule  was  not  spoken 
of  as  a  "  secondary  one  "  to  know  in  what  part  of  a  particular  chain 
the  line  ought  to  be  marked  out,  but  as  a  fundamental  rule  according 
to  which  the  particular  chain  constituting  the  boundary  was  to  be 
ascertained. 

It  has  been  already  said  that  about  that  time  the  Argentine 
geographers  and  explorers,  being  fully  aware  of  the  Chilean  explora- 
tions which  showed  that  some  Patagonian  rivers  cut  through  the 
mass  of  the  Andean  system,  continued  to  call  *'  central  cordon " 
and  **  main  chain  "  "  that  which  serves  as  a  division  of  the  waters," 
and  it  must  be  further  shown  how  the  opinion  of  those  geographers 
was  used  as  a  reason  for  upholding  the  boundary  along  the  "  central 
cordon  of  the  Andes "  as  far  as  the  southern  extremity  of  the 
Continent.  The  author  just  quoted  said  in  this  respect  (p.  52)  : 
"The  scientific  explorations  carried  on  since  the  beginning  of  the 
century  in  the  southern  regions  have  corroborated  the  general 
opinion  that  the  Central  Andean  Cordon^  through  its  extent  from 
north  to  south,  is  prolonged  without  interruption  along  the  western 
part  of  America,"  .  .   .  and  (p.  53)  "  that  according  to  the  Argentine 


*  Antonio  Bermejo,  La  Cuestion  Chilenay  etc.^  1879. 
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scientist "  fDr.  Moreno)  **  the  backbone  of  America  terminated  hidden 
under  impenetrable  forests  "  in  the  vicinity  of  Magellan  Straits. 

It  is  not  for  us  to  inquire  how  the  Argentine  writer  could 
reconcile  the  notion  of  a  "  central"  uninterrupted  cordon  "that  serves 
as  the  division  of  the  waters"  with  the  fact  of  its  interruption  at 
the  end  of  the  Sarmiento  Peninsula  (lat.  52°),  or  by  the  valley  of 
the  Aisen,  as  is  claimed  to  have  been  shown  at  the  time  (Argentine 
Statement,  p.  170,  note)  in  a  sketch-book  that  was  not  known  in 
Chile ;  it  is  enough  for  our  present  purpose  to  point  out  once  more 
to  the  Tribunal  that  the  same  "cordon"  could  not  be  identified 
with  that  which  was  understood  to  constitute  the  legal  limit  in  the 
central  region,  unless  it  left  to  Chile  all  the  Cordilleran  valleys 
the  principal  declivity  of  which  lies  towards  Chile,  as  it  was  under- 
stood to  leave  to  the  Argentine  Republic  all  those  which  presented 
their  declivity  towards  that  country. 

iroaaow  for  ^^  much  as  regards*  the  history  of  the  nego- 

MMeptiuaM  tiations  of  1876-79,  of  which,  as  we  have  seen, 
^tt^J^^  the  only  result  was  the  adoption,  by  mutual 
aqiiAniiii.  ^^x^itvcitXiX.,  of  a  general  principle  of  demarcation 
applicable  to  the  Andean  zone.  It  now  behoves  us  to  inquire 
into  Seftor  Barros  Arana  s  motive  in  proposing  for  that  object 
the  principle  of  the  divortiunt  aguarum  and  the  reasons  which 
Seiior  Irigoyen  had,  or  might  have  had,  for  accepting  it  with- 
out the  slightest  demur,  as  his  official  documents  prove. 

The  origin  of  the  Agreement  of  the  12th  of  May,  1877 
(see  page  551  el  seq.),  is  to  be  found  in  the  desire  expressed 
by  the  Argentine  Government  that  any  treaty  which  might 
be  drawn  up  respecting  Patagonia  should  contain  a  general 
rule  for  the  delimitation,  which  should  solve  the  doubts 
that  had  arisen,  and  those  that  might  arise,  in  some 
valleys  of  the  Cordillera,  the  dominion  over  which  might 
be  claimed  by  both  countries. 

Regarding  well  known  cases,  the  first  doubt  which  arose 
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in  the  Cordillera  in  1846  referred,  as  has  been  seen,  to 
the  ownership  of  the  valleys  Valenzuela,  Montanez,  Yeso, 
and  Los  Anjeles,  or,  in  other  words,  the  Potreros  of  the 
Jirones,  between  the  Cordilleras  del  Planchon  and  de  las 
Llaretas.  The  second,  in  1873,  referred  to  Lake  Diamante, 
between  the  Cordilleras  del  Maipo  and  de  la  Laguna. 
The  third,  in  1874,  related  to  the  valley  of  '*  Los  Patos 
del  Sur,"  between  the  gap  of  this  name,  otherwise  called 
Valle  Hermoso,  and  the  high  Cordillera  del  Espinacito. 

New  questions  might  arise  in  regions  whose  known 
position  resembled  those  above  mentioned,  and  it  was  not 
unreasonable  to  anticipate  them  in  the  valley  of  **  Los  Patos 
del  Norte"  between  the  Cordillera  de  Dona  Rosa  and  de 
las  Cortaderas  ;  in  the  "Invernadas"  (valleys)  of  Donoso 
between  the  Cordilleras  of  Santa  Cruz  and  of  Ansilta  ;  in 
the  valley  of  the  Tunuyan,  between  the  Cordillera  del 
Portillo  and  de  los  Piuquenes  ;  and  in  the  valley  of  Lake 
Lacar,  which,  according  to  Cox,  its  first  explorer,  was 
enclosed  by  "a  great  deviation  of  the  central  line  of  the 
Cordillera  towards  the  east."  It  was  also  to  be  presumed 
that  questions  would  arise  in  less  known  regions  of  the 
Cordillera  occupied  by  the  Indians,  such  as  the  valleys  of 
the  upper  Bio-bio  and  Lonquimay,  of  which  only  the  vaguest 
knowledge  then  existed. 

The    principle    of    demarcation    proposed    by 


It 
ito  oitfeot.    Senor   Barros    Arana   decided   all   those   doubtful 

cases,    and    therefore   fulfilled   the   object  of  its  stipulation. 

The   rule   of   the    high    summits   was  inadequate   for    that 

object     There  were  well  known  cases  of  difficulty  in  which 

its  adoption  would  have  been   wholly  inadequate.      As  an 

illustration  we  may    recall    the  case  of  the  valley  enclosed 
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between  the  equally  high  Cordilleras  del  Portillo  and  de 
los  Piuquenes,  regarding  which  the  Governor  of  Mendoza 
said  in  1864  :  **  If  the  River  Tunuyan  had  not  been  formed 
In  this  valley,  which  is  the  one  that  had  opened  a  passage 
to  this  (Argentine)  side,  the  boundary  in  this  part  would 
have  been  doubtful."  Consequently,  it  was  evident  that, 
at  this  point,  only  the  principle  of  the  water-divide  could 
solve  the  difficulty. 

But  the  very  adoption  of  this  principle  left  other 
probable  or  possible  doubts  untouched.  Cases  might  occur 
of  valleys  in  which  no  river  opening  a  passage  towards 
one  of  its  two  sides  was  formed,  and  there  the  boundary, 
according  to  the  said  principle,  would  be  doubtful.  The 
other  source  of  difficulty  would  be  the  opposite  case  :  that 
of  a  river  opening  a  passage  to  both  sides,  as  it  was  thought 
probable  might  happen  in  the  cases  of  the  River  Huahum 
or  of  Lake  Lacar,  in  view  of  the  explorations  of  the 
engineer,  Senor  Frick,  in   1864. 

Senor  Barros  Arana  also  took  into  consideration  in 
his  proposition  those  remote  cases  of  difficulty  which  might 
arise  owing  to  the  water-parting  line  not  being  clear  in 
some  parts,  and  he  suggested  that  they  should  be  decided 
by  means  of  Experts. 

As  has  already  been  shown,  Senor  Irigoyen  accepted 
the  proposition  of  his  colleague  in  both  its  parts ;  and  it 
may  plausibly  be  held  that  the  chief  motive  of  the  agree- 
ment between  both  statesmen  on  this  point  must  have 
been  that  the  Chilean  proposition  answered  satisfactorily 
to  an  idea  common  to  both.  Therefore  they  adopted  it. 
•It  is  inconceivable  that  they  should  have  acted  otherwise, 
because  if  they  sought  a  settlement,  it  was  with  the  special 

CHAP.    IX. 


278  NEGOTIATIONS   OF    1876   TO    1879 

object  of  removing  all  difficulties,  of  avoiding  discussions, 
of  establishing  harmony  and  of  leaving  outstanding  none 
of  the  previously  existing  problems.  The  principle  of  the 
divortium  aquarum  selected  by  them  decided  all  the  existing 
questions,  and,  as  that  was  not  sufficient,  they  also  laid  down 
beforehand  rules  of  procedure  for  the  solution  of  exceptional 
difficulties  to  which  that  principle  might  be  inapplicable. 
It  aooorded  ^^^»  there  was  another  and  more  powerful  motive 
Mientmo  which  must  have  influenced  the  action  of  the 
formed  iB    negotiators  of  1877   in  favour  of  the  principle  of 

iMitli  oonii- 

tries  upon   demarcation   by  the  water-divide.     And  this  was 

the 

boundary,  that  the  adoption  of  this  principle  would  simply 
sanction  the  scientific  opinion  expressed  at  that  time  in 
both  countries  regarding  the  boundary  line. 

In    Chile,   as  has   been   seen   in   our   previous 

By  PlMle  ^ 

In  caiue.  Statement,  the  geographer  Pissis  had  been  com- 
missioned in  1848  to  mark  out  on  the  Cordilleras  the  cul- 
minating edge  between  the  streams  of  either  country.  In 
execution  of  his  commission  Pissis  published  in  1873  the 
maps  in  which  he  identified  this  edge  with  the  "  continental 
divide,"  and  in  1875  he  issued  his  Jeografia  FisicUy  on  the 
first  page  of  which  it  is  stated  that  the  eastern  boundary 
of  Chile  is  the  "  anticlinal  line  of  the  Cordillera  de  los 
Andes." 

The  Argentine  Statement  says  (page  55)  that  the  work 
of  Pissis  "was  certainly  taken  into  consideration  above  all 
others  in  deciding  the  geographical  boundary  on  the  south, 
viz.  :  in  the  anticlinal  line  of  the  Cordillera  de  los  Andes  I* 
which  is  the  frontier  that  the  eminent  geographer  holds  to 
be  the  true  one.  On  this  point  we  are  in  perfect  accord. 
But  it  is  our  duty  to  point  out  the  mistake  made  in  con- 


CHAP.  IX. 


CONCERNING  THE  GENERAL  BOUNDARY.   279 

tending  that  Pissis  attributed  to  the  expression  *' anticlinal 
line  "  the  meaning^  of  **  highest  crest  watershed  " — an 
assertion  by  which  it  is  vainly  sought  to  appeal  to  the 
authority  of  the  learned  French  geographer  in  favour  of 
the   Argentine  interpretation. 

Antiouiua        What  Pissis   understood   by   anticlinal    line    is 
iiyi  '  the    line  which  delimitates  or  separates  the  hydro- 


graphical  basinSy  whether  it  runs  over  a  mountain 
or  over  plains.  It  is  in  this  sense  that  he  employs  the  said 
expression  on  every  occasion  throughout  the  chapter  of  his 
Jeografia  Fisica  entitled  "  Hidrografia,"  beginning  with  the 
statement  that  "  all  the  watercourses  of  Chile  have  as  their 
boundary  the  summit  of  the  Andes''  This  statement,  coming 
from  a  geographer  who  was  acquainted  with  the  multiplicity 
of  the  Andean  ranges,  cannot  but  imply  the  consequence 
that,  in  his  opinion,  the  true  summit  of  the  Andes  was 
that  where  the  rivers  of  Chile  rise.  When  describing  the 
basin  of  the  Rapel,  he  says  that  it  is  enclosed  by  "  the 
anticlinal  line  of  the  low  hills  (colinas  bajas)  of  Teno  "  ;  when 
speaking  of  the  basin  of  the  Bio-bio  he  says  that  **  the 
anticlinal  line  in  which  it  is  enclosed  descends  to  the  plain  ^gP-  ^^^ 

^  No.  24. 

from  Pangal  as  far  as  to  Tucapel " ;  he  uses  similar 
expressions  regarding  the  basin  of  the  River  Valdivia,  of 
the  River  Bueno,  the  anticlinal  line  of  which  **  surrounds 
the  northern  part  of  Lake  Llanquihue  and  of  the  swamps 
of  Frutillar,"  and  of  the  basin  of  the  River  MauUin,  '*  the 
southern  boundary  of  which  is  formed  by  an  anticlinal  line 
running  from  the  heights  of  Puerto  Montt  as  far  as  Carel- 
mapu."  Thus  in  Pissis'  view  the  **  anticlinal  line  of  the 
Andes"  was  the  eastern  boundary  of  the  hydrographical 
basins  of  the  Chilean  rivers  starting  from  the  Andes. 
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If,    as   the   Argentine    Representative   rightly 


tht!i^^   believes,  the  work  done  by   Pissis  in   Chile    was 


Ihr.  Bor- 

iielst 

lieA 

vnMie.  taken  into  consideration  in  the  negotiations  from 
1877  to  1 88 1,  there  is  no  ground  for  not  believing  that  the 
work  done  in  the  Argentine  Republic  by  Dr.  Burmeister — 
whose  scientific  reputation  was  at  least  equal  to  that  ot 
Pissis — was  also  taken  into  account.  Dr.  Burmeister  had 
just  finished  (January,  1876)  in  Paris  the  publication  of 
the  first  volume  of  his  work  Description  Physique  de  la 
R4publiqt€e  Argentine,  wherein  he  established  the  **  divor- 
tium  aquarum  **  as  the  Andean  boundary  with  a  remarkable 
simplicity  and  scientific  precision  of  terms. 

This  definition  was  cited  in  our  previous  Statement, 
and  nothing  seems  to  us  more  calculated  to  show  its  con- 
vincing value  in  the  present  controversy  than  the  fruitless 
attempts  made  by  the  Argentine  Representative  to  weaken 
it. 

**  The  western  boundary "  (of  the  Argentine  Republic),  says  Dr. 
Burmeister,  "is  better  defined.  It  is  the  same  that  existed  from  the 
time  of  the  Spanish  Dominion  between  the  Viceroyalty  of  La  Plata  and 
the  Gobernacion  de  Chile.  When  the  new  Viceroyalty  was  founded,  the 
separation  of  the  hydrographical  basins  was  intelligently  chosen  as  the 
political  boundary,  and  all  the  country  and  all  the  mountains  from  which 
the  waters  flow  to  the  east  were  adjudicated  to  the  State  of  La  Plata. 
Chile,  on  the  contrary,  was  given  the  whole  of  the  hydrographical  system 
drained  to  the  west"  ^ 

Dr.  Burmeister  includes,  as  may  be  seen,  in  his  defi- 
nition, three  propositions  of  which  the  last  two  are  con- 
sequent on  the  first : 

I.  The   political  boundary  which  separated   the    Gober- 


*  Description  Physique  de  la  Ripublique  Argentine,  vol.  i.  p.  150. 
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nacion  de  Chile  and  the  Viceroyalty  of  La   Plata  was  the 
line  of  separation  of  the  hydrographical  basins  ; 

2.  The  Viceroyalty  comprised  all  the  territory  and 
mountains  tfie  waters  of  which  run  to  the  east  ; 

3.  Chile  covered  all  the  hydrographical  network  empty- 
ing  to  the  west. 

Having  established  these  propositions,  the  significance 
of  which  could  not  be  more  complete,  Burmeister  proceeds 
to  apply  them  to  that  part  of  the  Cordilleras  with  which 
he  was  more  familiar. 

"  Thus,''  he  says,  "  towards  the  north  the  line  follows 
the  western  border  of  the  high  plateau  of  the  Cordilleras 
and  afterwards  follows  its  western  prolongation  called  La 
Cumbre  (the  summit)." 

Why  ?  Because  this  line,  this  western  border,  this 
western  prolongation,  forms  the  line  of  separation  of  the 
hydrographical  basins. 

"  The  valleys  and  canons  between  the  two  chains,''  he 
continues,  **  belong  to  the  Argentine    Republic." 

Again  we  ask.  Why  ?  Because  the  waters  of  those 
valleys  and  canons  flow  to  the  east. 

It  is  suflicient  to  glance  at  the  map  published  in  1875 
in  the  Supplementary  Papers  to  Dr.  Petermann's  Geo- 
graphische  Mitteilungen,  as  an  appendix  to  an  article  by 
the  same  Dr.  Burmeister,  in  order  to  understand  that  the 
assertions  quoted  are  but  the  application  of  the  first  two 
propositions  of  his  definition.  It  is  also  sufficient  to  read 
the  description  of  the  valleys  and  passes  of  the  Cordillera  add.  doc 
which  Dr.  Burmeister  gives  in  his  book,  to  arrive  at  the  °'  ^^' 
conclusion  that  he  considers  each  one  of  those  passes  as 
a  point  of  the  hydrographical  separation  between  a  Chilean 
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and  an  Argentine  valley.  The  only  instance  where  he 
applies  the  name  of  "  pass  "  to  a  supposed  water-gap  is  that 
of  Rifiihue,  where,  according  to  the  information  supplied  by 
Frick,  the  communicating  lakes  drain  both  to  the  east  and 
to  the  west,  thus  constituting  a  case  where  the  line  of 
the  separation  of  the  hydrographical  basins  would  not  have 
been  perfectly  clear,  had  this  case  really  existed. 

All  this  forms  such  a  consistent  whole,  that  its  significance 
cannot  be  explained  away.  The  Argentine  Representative 
alleges  (page  75)  that  the  authors  to  whom  our  Statement 
refers  (Dr.  Burmeister  included)  when  speaking  of  the  **  water- 
shed," were  alluding  to  the  **  watershed  proper  and  peculiar 
to  the  main  chain."  He  goes  on  to  say  that  "save  some 
errors  in  the  translation"  our  quotation  is  correct  although 
"incomplete."  Then,  completing  it  with  the  phrases  in 
which  the  author  applies  his  definition  to  that  "  part  of  the 
Cordillera  "  with  which  he  was  familiar,  he  says  nothing  is 
more  conclusive ;  that  only  "  on  the  western  border  of  the 
high  plateaus,"  on  the  "  western  prolongation  of  the  Cor- 
dilleras," only  there  should  the  watershed  be  sought.  He 
finally  says  that  in  Burmeister  s  book  there  is  "  something 
else "  which  we  have  not  quoted,  and  this  is  a  sentence  in 
which  the  author  mentions,  when  classifying  the  Argentine 
mountains,  in  the  first  place,  "  the  Cordilleras,  the  western 
frontier  of  the  country,  with  their  highest  summits  crowned 
by  volcanoes  mostly  extinct,  and  rising  from  the  midst  of 
eternal  snows "  ;  and  the  Representative  of  the  Argentine 
Republic  even  asks  where  the  eternal  snows  would  be,  and 
where  the  high  summits,  if  the  continental  divide  were 
accepted  as  a  frontier  ? 

We  cannot  find,  after  a  minute  examination  of  the  quo- 
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tation  from  Dr.  Burmeister,  either  any  mention  of  the  "  water- 
shed "  or  the  errors  of  translation  which  he  attributes  to  us. 
We  believe,  on  the  contrary,  we  should  have  made  a  serious 
mistake  had  we  translated  Dr.  Burmeister  s  expression  "  la 
ligne  de  separation  des  bassins  hydrographiques  "  by  "  water- 
shed proper  and  peculiar  to  the  main  chain.'* 

The  remark  as  to  the  incompleteness  of  our  quotation  is 
pointless.  A  quotation  cannot  be  called  incomplete  when 
that  part  of  the  text  which  is  fundamental  has  been  copied, 
though  the  examples  illustrating  it  may  not  have  been  included. 

In  the  paragraph  quoted  from  the  Argentine  Statement 
it  has  been  deemed  necessary  to  observe  that  "  the  line  of 
separation  of  the  hydrographical  basins  "  must  be  looked  for 
in  certain  borders  or  certain  prolongations  of  the  Cordillera. 
As  to  this,  we  shall  simply  say  that  as  such  a  line  is  a  natural 
and  visible  feature,  it  will  always  be  easy  to  find  and 
determine  it,  whatever  the  character  of  the  region  in  which 
it  may  be  situated.  Nor  does  any  value  as  an  argument 
attach  to  the  query  in  the  Argentine  Statement  as  to  where 
one  would  find  the  snows,  the  summits  and  the  volcanoes, 
spoken  of  by  Dr.  Burmeister,  if  the  mentioned  line  of 
separation  of  the  hydrographical  basins  were  accepted  as 
a  frontier ;  because  Dr.  Burmeister,  having  established  a 
general,  clear  and  precise  principle,  evidently  understood  that 
to  the  Argentine  Republic  belonged  those  snows,  summits 
and  volcanoes  comprised  within  **  the  hydrographical  i^etwork 
which  empties  to  the  east,"  and  to  Chile  those  comprised 
within  **  the  hydrographical  network  emptying  to  the  west." 
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NEGOTIATIONS  OF  THE  TREATY   OF   i88r. 

rr^HE  negotiations  carried  on  between  the  years  1876  and 
-*-  1879,  which  we  have  narrated  in  the  preceding  chapter, 
did  not  remove  the  disagreement  between  the  Governments 
of  Chile  and  of  the  Argentine  Republic  respecting  the 
question  of  Patagonia.  The  negotiators  could  find  terms 
neither  for  an  acceptable  compromise  nor  for  the  arbitra- 
tion to  which  both  countries,  by  the  Treaty  of  1856,  had 
agreed  to  submit  their  territorial  differences.  The  only 
result  obtained  was  the  Agreement  of  1877  by  means  of 
which  the  Governments  reciprocally  declared  that  they  con- 
sidered as  the  dividing  line  of  their  respective  countries,  to 
the  north  of  Patagonia,  the  divortium  aquarum  of  the  Cor- 
dillera de  los  Andes.  This  agreement,  therefore,  by  the 
adoption  of  a  general  principle  of  demarcation,  decided  the 
doubts  which  had  arisen  respecting  the  ownership  of  certain 
valleys  or  **  Potreros  '*  of  the  Cordillera,  and  was  maintained 
by  the  Chilean  negotiators,  Senores  Barros  Arana  and  Bal- 
maceda,  and  by  the  Argentine  negotiators,  Senores  Irigoyen 
in  1877,  Elizald^  in  1878  and  Montes  de  Oca  in  1.879. 
snsp«iifliMi  But,  respecting  the  main  question  of  Patagonia, 

of  negotl- 

Attons      the  Straits  of  Magellan  and  Tierra  del  Fuegfo,  it 

from  1879  to  ^  ^  ^  ^ 

iwi-       had  been  impossible  to  arrive  at  an  understanding, 
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and  as  this  question  was  discussed  with  equal  heat  by  both 
parties,  the  Governments  from  1879  onwards  made  no  fresh 
efforts  to  settle  it  in  view  of  previous  failures.  Thus 
negotiations  ceased  and  there  was  no  diplomatic  represen- 
tation of  Chile  or  the  Argentine  Republic  in  Buenos  Aires 
or  Santiago  respectively. 

Tii6yw«re  Such    was   the   situation    in    1881,  a   situation 

1881  tiirongii  which  had  become   both  strained  and  dangerous, 

the  lUiils- 

ters  of  the    when  the  Ministers  of  the  United  States  of  America 

United 

statM.  accredited  to  the  Governments  of  both  countries 
offered  their  friendly  services  towards  reopening  the  inter- 
rupted negotiations.  These  offers  were  accepted,  and  by 
their  interposition  the  negotiations  which  led  to  the  signing 
of  the  Treaty  of  1881  were  carried  out.  Owing  to  this 
circumstance  they  were  completely  and  impartially  recorded 
in  a  documentary  form. 

In  our  previous  Statement  we  alluded  to  these  negotia- 
tions of  1 88 1,  but  only  to  the  extent  necessary  for  supplying 
the  elements  of  interpretation  of  Article  1  of  the  Treaty. 
We  are  now,  however,  compelled  to  deal  with  them  more 
minutely,  in  order  to  present  in  their  true  light  some  impor- 
tant facts  to  which  a  misleading  aspect  is  given  in  the 
Argentine  Statement.  All  the  documents  relating  to  this 
negotiation  will  be  found  in  the  Appendix.  ^^i^efA^^r' 

The  Minuter        The  friendly  action  of  the  American  Represen- 

In  Bnenoe 

Aireere-     tatives  took   as  its   starting   point  a   private   cor- 

Qnoate  tton. 

bisooiieagne  respondence,  respecting  the  pending  questions, 
»^p«J*-  that  passed  between  two  well  known  Argentine 
settlement,  gentlemen,  Dr.  Don  Luis  Saenz  Pefla,  afterwards 
President  of  the  Republic,  and  Don  Mariano  de  Sarratea, 
residing  in  Chile.     The  American  Minister  in  Buenos  Aires 
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on  becoming  acquainted  with  the  contents  of  this  corre- 
spondence, thought  that  it  showed  a  desire  to  come  to  an 
agreement,  as  well  as  a  means  of  attaining  it ;  and  he 
addressed  his  colleague  at  Santiago,  asking  him  for  a  propo- 
sition from  the  Chilean  Government. 

ci^ni^f^  The   reply    from    the   American    Minister    at 

i^dih^rti^  Santiago  ran  thus  : 


boundary  m  "SANTIAGO,  May  Sth,  1881. 

fjMT  ••  the 

52«>.  "  The  Government  of  Chile  would  be  disposed  to  settle  all 

questions  on  the  following  bases.     From  the  divortia  aquarum 

of  the  Andes,  52^  of  latitude,  a  line  would  be  traced  as  far  as  meridian 

70°  of  longitude,  and  from  the  point  of  intersection  the  said  line  would  App.  Doc. 

deviate  to  the  south  until  reaching  Cape  Virgins.      The  region  south 

of  this  line,  excepting  Staten  Island,  which  would  be  Argentine,  would 

correspond   to  Chile,  and  the  region  to  the  north  to  the  Argentine 

Republic" 

The  telegram  went  on  to  say  that  this  arrangement  would 
be  definitive ;  but  if  either  of  the  parties  or  both  demanded 
arbitration,  only  one  arbitrator  would  be  appointed  to  deter- 
mine the  pecuniary  compensation  for  the  loss  of  territory 
according  to  the  titles.  It  added  that  the  Straits  of  Magellan 
would  be  neutralized. 

As  may  be  seen,  the  first  proposition  presented  in  the 
negotiations  of  1 88 1  designates  as  the  boundary  the  divortium 
aquarum  of  the  Andes.  In  those  of  1877  Senor  Alfonso 
had  only  objected  to  such  a  boundary  comprising  any  section 
whatsoever  of  the  disputed  Patagonia,  and  said  that  there 
would  be  no  hesitation  in  accepting  it  outside  the  controverted 
territories.  Now,  as  parallel  52  was  accepted  as  the  boundary 
line  in  Patagonia,  from  the  north  as  far  as  this  parallel  the 
divortium  aquarum  of  the  Andes  was  to  be  established  as  the 
boundary,  and  from  there  the  conventional  line  to  Cape 
Virgins  indicated  in  the  telegram  of  the  8th  of  May. 
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Arsentiiie  ^^^  American  Minister  in  Buenos  Aires 
P^JJJJlSSon.  answered  on  the  nth  of  May  transmitting  two 
aqnaroaitoibM  propositions,  One  for  arbitration,  and  the  other  for 

tlie  boundary         «.  « 

M  far  M  sr.  a  direct  settlement. 

The    boundary    clause,   in    both    propositions, 
was  conceived  in  these  terms  : 

"  The  divortia  aquarum  of  the  Cordillera  de  los  Andes  as  far  as  the 
52^,  shall  be  acknoirledged  as  the  boundary  line  between  Chile  and  the 
Argentine  Republic  from  north  to  south,  and  from  this  point  of  the 
divortia  aquarum  the  boundary  line  shall  run  along  the  52°  as  far  as  its  App.  Doc 
intersection  with  the  70°  of  longitude,  and  from  this  point  of  intersection    ^o.  26D. 
the  line  shall  deviate  to  the  south  until  it  touches  Point  Dungeness." 

Then  it  was  suggested  to  submit  to  the  arbitration  of  the 
President  of  the  United  States  the  question  of  ownership  of 
the  territory  situated  to  the  south  of  the  mentioned  line 
(from  parallel  52°  to  Point  Dungeness),  with  a  view  to 
granting  territorial  or  pecuniary  compensations. 

The  Argentine  proposition  respecting  the  frontier  line  to 
the  north  of  parallel  52°  entirely  coincided,  therefore,  with 
the  Chilean  proposition,  and  both  only  reproduced  the  agree- 
ment of  1877-79  regarding  the  adoption  of  the  divortium 
aquarum  of  the  Andes  as  a  general  principle  of  demarcation. 

From  this  moment  there  was  no  further  talk  as  to  the 
Andean  boundary  which  was  established  by  virtue  of  those 
two  concordant  propositions.  The  discussion  continued  only 
regarding  the  terms  of  the  agreement  respecting  Patagonia. 

The  American  Minister  at  Santiago  replied  to  the 
Argentine  proposition  for  a  direct  arrangement  contained  in 
the  telegram  of  the  nth  of  May,  by  saying  that  it  had  been 
pointed  out  to  him  that  a  straight  line  drawn  from  the  divortia 
aquarum  of  the  Andes  in  parallel  52°  to  Point  Dungeness 
•*  would  have  to  pass  over  water  at  some  points." 
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"  It  is  considered  here,"  he  added,  "  that  there  is  some  error  in  the 
telegram  and  that  the  idea  of  the  Argentine  Government  must  be  that  ^P*  ^^^' 
such  line  should  always  pass  over  the  mainland  {rierra  firme\  fixing 
some  points  at  a  certain  distance  from  the  coast,  in  the  neighbour- 
hood of  Point  Dungeness." 

The  discussion  continued  as  to  the  extent  of  the  territory 
which  should  be  submitted  to  arbitration  to  determine  the 
pecuniary  compensations,  until  on  the  27th  of  May  the 
American  Minister  at  Santiago,  expressing  his  belief  that 
the  Government  of  Chile  would  prefer  a  direct  arrangement, 
suggested  bases  of  agreement  in  which  the  boundary  line 
to  the  north  side  of  the  Straits  of  Magellan  was  described 
.as  follows : 

*'From  Point  Dungeness  a  line  would  be  drawn  which  would  run 
overland  to  Mount  Dinero.  The  line  would  continue  from  Mount 
Dinero,  following  the  greatest  elevations  of  the  chain  of  hillocks  which  ^'  rv^* 
stretches  towards  the  west,  until  it  reaches  the  height  of  Mount  Aymond. 
From  this  point  the  line  would  continue  as  far  as  the  intersection  of  52^ 
of  latitude  with  the  70°  of  longitude,  and  from  this  point  would  continue 
in  the  direction  of  the  52°  as  far  as  the  divortia  aquarum  of  the  Andes." 

On  the  31st  of  May  the  American  Minister  in  Buenos 
Aires  telegraphed  to  his  colleague  assuring  him  that  this 
proposition  would  be  accepted,  and  reproducing  it  ad  litteram 
in  order  to  avoid  mistakes. 

Consequently  the  Chilean  Minister  for  Foreign 

FommlA  . 

of  tiie     Affairs,  by  note  of  3rd  of  June,  which  he  addressed  App.  Doc. 

Qovemment  •'  jjj  26k. 

of  Gbue.  jQ  ^^  American  Minister  at  Santiago,  that  he  might 
bring  it  to  the  knowledge  of  the  Argentine  Government, 
formulated  six  bases  of  arrangement  for  the  whole  question. 
The  first  one,  referring  to  the  point  that  concerns  us  here, 
embodied  the  agreement  arrived  at  in  1877  regarding  the 
proposition  which  read :  **  It  shall  be  acknowledged  that 
the  boundary  line  between  Chile  and  the  Argentine  Republic 
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from  north  to  south  is  the  divortia  aquarum  of  the  Cordillera 
de  los  Andes  as  far  as  the  52^^ "  in  the  following  terms  : 

**  The  boundary  between  Chile  and  the  Argentine  Republic  is,  from 
north  to  south  as  far  as  the  52nd  parallel  of  latitude,  the  Cordillera 
de  los  Andes.  The  frontier  line  shall  run  in  that  extent,  along  the 
highest  summits  of  the  said  Cordilleras  which  divide  the  waters.  The 
difficulties  which  might  arise,  owing  to  the  existence  of  certain  valleys 
formed  by  the  bifurcation  of  the  Cordillera  de  los  Andes  and  where  the 
water-parting  line  should  not  be  clear,  shall  be  amicably  solved  by  two 
Experts  appointed  one  by  each  party.  In  case  they  should  not  come  to 
an  agreement,  a  third  Expert  appointed  by  both  Governments  shall  be 
called  in  to  settle  the  same.'' 

^^^  Senor  Irigoyen,  the  Argentine  negotiator,  took 

Arsuktine  ^^  objection  whatsoever  to  this  wording,  which  shows 


with  an 


J*  that,  in  his  opinion,  it  faithfully  represented  the  agree- 


"*■  ment  of  both  Governments  upon  the  nature  of  the 
frontier  line.  He  merely  suggested  the  addition  of  the  words  : 
"  and  shall  pass  between  the  streams  flowing  down  to  either 
side/'  not  with  the  object  of  modifying  the  definition  of  the 
said  line,  but  simply  for  the  purpose  of  "  completing  it "  with 
words  already  admitted  in  the  negotiations  of  1877  and  1878. 
j^  In  connexion   herewith  the  following   may  be 

read  in  his  note  of  the  4th  of  June,   1881  :  ^aa^N^' 

*'  First  basis  accepted  with  a  small  addition  which  supplements  it  It 
would  remain  in  the  following  form:  'The  boundary  between  Chile 
and  the  Argentine  Republic  is  from  north  to  south  as  far  as  the  52® 
parallel  of  latitude  the  Cordillera  de  los  Andes.  The  boundary  line 
shall  run  in  that  extent  along  the  highest  summits  of  the  said  Cordilleras 
which  divide  the  waters  and  shall  pass  between  the  streams  ^  flowing 
down  to  either  side.'  All  the  rest  of  the  first  basis  is  accepted,  and  I 
beg  to  state  that  the  words  added  were  already  admitted  by  both 
Governments  during  the  previous  negotiations  of  1877  and  1878." 


*  The  Spanish  word  "verlientes"  is  translated  here  by  "streams"  instead  of 
by  "sources,"  as  in  our  previous  Statement,  since  in  this  case  both  may  be 
regarded  as  synonymous.  The  subject  of  the  translation  of  the  Treaties  will  be 
dealt  with  at  length  in  a  subsequent  chapter. 
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In  this  same  sense  he  expressed  himself  in  1895  when  he 
wrote  the  following  : 

"  I  wished  to  replace,  in  its  entirety,  the  article  as  recorded  in  the 
negotiations  of  1877  carried  on  by  me,  in  the  Treaty  of  1878  signed  by 
Senores  Barros  Arana  and  Elizalde,  and  in  the  project  that  was  pre- 
sented by  Senor  Montes  de  Oca  to  Senor  Balniaceda.  I  thus  en- 
deavoured to  sign  a  formula  which  already  had  the  assent  of  two 
administrations  and  of  the  statesmen  who  succeeded  me  in  the  Ministry 
of  Foreign  Affairs."  ^ 

All    these     documents     irrefutably   show    that 

There 


^omodifloa-^j-ticle  I  of  the  Treaty  of  1881  is  in  substance, 
substaiioo.  although  not  verbally,  a  faithful  reproduction  of  the 
agreement  which  both  Governments  had  reached  in  1877 
and  1878,  to  establish  the  divortium  aquarum  as  the  prin- 
ciple of  the  demarcation  of  the  frontier  line  in  the  region 
of  the  Cordillera.  Nobody  questioned  it  in  the  negotiation 
of  1 88 1,  or  referred  to  it,  or  explained  it,  or  expressed  a 
desire  to  modify  it. 

The  Argentine  Representative  says,  however  (Argentine 
Statement,  p.  177)  : 

**The  Minister  (the  American  Minister  at  Buenos  Aires)  referred 
to  the  divortium  aquarum  of  the  Cordillera  with  the  idea  of  localizing 
the  points  of  the  main  chain  over  which  the  line  was  to  run,  and  the 
modification  which  the  negotiators  introduced  was  worded  with  the  view 
of  stating  in  explicit  terms,  in  unmistakable  words,  that  it  was  not  pos- 
sible to  go  away  from  the  crests  under  any  pretext  whatever." 

This  assertion,  as  we  have  just  seen,  is  peremptorily  de- 
stroyed by  the  declarations  of  the  Argentine  Minister,  Senor 
Irigoyen,  which  show  that  he  did  not  seek,  in  the  negotiation 
of  1 88 1,  to  make  any  modification  whatsoever  in  the  agree- 
ment of  1877-79,  but  on  the  contrary  to  maintain  it  in  its 
entirety. 


*  Articulos  del  Dr,  Irigoyen^  p.  54. 
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In  the  articles  published  by  Seiior  Irigoyen  in  1895,  ^^ 
which  we  have  referred  several  times,  the  Minister  affirmed 
categorically  that  in  the  negotiations  of  1877  "the  formula 
of  the  divortia  aquarum  proposed  by  Senor  Barros  Arana 
.  .  .  was  eliminated,  not  to  reappear  in  any  of  the  subsequent 
negotiations^ 

The  Argentine  Statement  (p.  167)  reproduces  this  assertion. 

The  official  documents  which  we  have  here  laid  before 
the  Tribunal  bear  testimony  against  this  assertion  by  proving 
that  the  Argentine  negotiator  of  1881,  who  was  Seftor 
Irigoyen,  opened  the  negotiation  by  proposing  (on  the  nth 
of  May)  as  the  boundary  line  "  the  divortia  aquarum  of  the 
Cordillera  de  los  Andes  as  far  as  the  52nd  degree." 


Seftor  IxU 


rnrnii nnnarti        ^^  Order  to  explain  or  remove  this  incongruity 


pi^^uons  Seftor    Irigoyen   himself   affirmed,   in   the   articles 
Ame^kMia    already   quoted,   that   the  propositions  which   the 
not     American    Minister  at   Buenos   Aires   transmitted 


frmn  tlie  Go-  g, 

up  to  the  3rd  of  June  did  not  emanate  from  the 


Argentine  Government ;  that  he  (the  Minister)  did  not  write 
any  of  them ;  and  that  it  was  scarcely  probable  that  he  could 
have  been  acquainted  with  them.     These  are  his  own  words  : 

"  I  am  quite  sure  that  I  did  not  write  the  communicatioQ  of  the 
American  Minister.     I  clearly  laid  before  him,  when  we  met,  my  own 
opinions  and  views  on  the  boundary  question  ;  but  I  never  attempted  to 
dictate  to  him  the  terms  of  his  epistolary  or  telegraphic  correspondence ; 
he  would  not  have  allowed  it.     I  am  inclined  to  believe  that  General 
Osborn  may  have  communicated  to  me  the  text  of  his  telegram,  and  if 
the  proposal  therein  contained  had  been  taken  into  consideration  in 
Chile,  I  should  have  examined  and  co-ordinated  the  definite  language 
of  the  eight  bases  quoted.     But  General  Osborn's  proposals  were  not 
admitted  nor  even  taken  into  consideration,  and  therefore  there  was  no 
reason  for  my  dealing  with  them.     The  American  Minister  in  Chile  said 
that  that  Government  found  some  points  of  General  Osborn's  telegram 
obscure  and  confused.     The  latter's  communication  was  divided  into  two 
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parts  :  the  first  one  contained  the  bases  of  the  arbitration,  and  the  second 
one  a  formula  for  a  direct  compromise."  ^ 

And  further  on  he  adds  : 

**The  American  Representatives  had,  up  to  that  date,  transmitted 
their  propositions,  as  the  expression  of  their  own  views  or  opinion,  after 
their  conferences  with  the  Ministers  for  Foreign  Affairs,  but  neither  of 
them  ventured  to  say,  as  is  assumed  in  the  Chilean  pamphlet,  that  he 
spoke  in  the  name  of  the  Government  to  which  he  was  accredited."  * 

Nothing  is  easier  than  to  refute  all  these  assertions  of 
Sefior  Irigoyen  by  confronting  them  with  official  documents. 

We  must  observe,  first  of  all,  that  it  is  most  un- 
tbattiMy  likely  that  the  Ministers  intervening  m  such  a  grave 
emmMit     and  delicate  matter  as  that  which  they  had  under- 

propositions. 

taken,  should  have  confined  themselves  to  trans- 
mitting "  their  propositions  "  and  not  the  formal  propositions 
from  the  Governments  to  which  they  were  accredited.  If 
they  themselves  had  worded  them,  it  may  safely  be  assumed 
that  they  would  have  always  consulted  the  respective  Minis- 
ters for  Foreign  Affairs  as  to  the  text  of  their  despatches. 
Neither  of  them  would  have  ventured  to  create  for  himself  a 
situation  so  false  and  embarrassing  as  would  have  arisen  had 
a  proposition,  put  forward  as  being  inspired,  say,  by  the 
Chilean  Government,  been  rejected  by  them  after  its  accepta- 
tion by  the  Argentine  Government 

But  the  American  Ministers  themselves  state  at  every 
stage  of  their  correspondence  that  the  ideas  which  they  trans- 
mit originated  with  the  respective  Governments. 

Thus  the  American  Minister  in  Chile  wrote :  8th  of  May  : 
"  The  Government  of  Chile  would  be  disposed  to  settle  all 
questions  on  the  following  bases,"  etc.      i8th  of  May  :  **  Your 


.  *  Articulos  del  Dr.  Irigoyen^  pp.  48,  49.  •  Ibid.  p.  50. 
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telegram  of  the  iith  received.  When  informing  [whom?] 
.  .  .  "the  remark  was  made  to  me"  [who  made  the 
remark  ?]  .  .  .  "  Respecting  Tierra  del  Fuego  the  Govern- 
ment of  Chile  .  .  .  consider,"  etc.  22nd  of  May :  **  Your 
telegram  of  the  20th  of  May  received.  As  to-day  is  a 
holiday  L shall  not  consult  this  Government  until  Monday." 

And  the  American  Minister  in  Buenos  Aires  says:  nth 
of  May  :  "  Your  telegram  received.  //  has  been  pointed 
out  to  me''  [by  whom  ?]  .  .  .  "In  spite  of  this  /  have  had 
a  lengthy  conference "  [with  whom  i^]  .  .  .  "  This  Govern- 
ment would  feel  disposed  to  settle  .  .  ."  20th  of  May  : 
**/  have  had  a  conference  concerning  your  telegram  of  the 
1 8th.  This  Government  maintains  the  partition  of  Tierra 
del  Fuego  .  .  .  This  Government  agrees  to  submit  the 
region  mentioned  to  arbitration  .  .  .  The  Government  of 
Chile  indicate  .  .  .  The  Argentine  Government  reply  .  .  .*' 
31st  of  May:  "I  have  placed  the  question  on  the  road  to 
a  direct  arrangement.  I  have  had  a  long  conference  .  .  . 
Regarding  the  partition  which  you  propose  for  Tierra  del 
Fuego  .  .  .  although  this  Government  hesitated  very 
seriously  in  accepting  such  a  partition,  /  have  at  last  obtained 
their  assent  to  it  ..." 

Thus  both  the  American  Ministers  testify  that,  during  the 
whole  of  the  negotiation  in  which  they  intervened  with  their 
friendly  services,  they  were  constantly  consulting  the  respec- 
tive Governments.  But  to  this  testimony,  which  in  itself 
more  than  suffices  to  give  an  official  character  to  the  pro- 
positions forwarded  by  them,  we  have  to  add  the  evidence 
of  Senor  Irigoyen  himself,  who  stated  in  two  official  notes 
that  all  the  propositions  and  particularly  those  contained  in  the 
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telegrams  of  nth  and  31st  of  May  were  his,  and  that  he  had 
carefully  worded  and  co-ordinated  them  all. 

The   telegram    of    the   American    Minister  at 

Selior 

xricoyen  de-  Buenos  Aires,  dated  the  6th  of  June,  only  contains 
^proposi.  ^^  textual  transcript  of  a  note  which  Senor  Iri- 

timis  were  *^ 

^^^  goyen  had  addressed  to  him  on  the  4th.  When 
referring  in  it  to  the  fifth  of  the  definite  bases  proposed  by 
the  Minister  for  Foreign  Affairs,  Senor  Irigoyen  writes  as 
follows  : 

"  Upon  this  point  I  must  maintain  the  meaning  and  wording  which  ^^^'^^' 
I  expressed  to  Your  Excellency  in  our  conferences  on  the  loth  and  30th  of 
May,  and  which  Your  Excellency  informed  me  had  been  transmitted  to 
Your  Excellency's  honourable  colleague  by  telegrams  of  the  nth  ^nd 
31st  of  May/' 

And  further  on  : 

**  .  .  .  This  Government  believe  that  the  termination  of  this  ques- 
tion must  be  absolutely  frank  and  adequate  to  re-establish  cordiality 
between  both  countries.  Your  Excellency  will  remember  that  /  have 
been  constant  to  this  idea^  and  in  presenting  upon  all  the  points  ivordings 
adapted  to  the  true  intention  of  both  Governments." 

Senor  Irigoyen  again  persisted  in  claiming  as  his  own 
the  propositions  of  the  nth  and  31st  of  May  in  another 
note,  dated  the  14th  of  June,  addressed  to  the  same  Minister 
and  literally  copied  by  the  latter  in  a  telegram  of  the  same 
date. 

Senor  Irigoyen  says  therein  : 

*'  This  Government  have  sought  from  the  beginning  oj  the  negotia- 
tion solutions  avoiding  doubts  or  ambiguous  interpretations.  Having 
this  idea  in  view,  they  have  likewise  felt  well  disposed  towards  a  direct  App.  Doc, 
arrangement.  Your  Excellency  deigned  to  submit  these  views  to  your 
colleague  by  telegram  of  the  nth  of  May,  7vhich  contained  the  tivo 
formulae  which  this  Government  would  accept,  ,  .  .  Once  this  suggestion 
had  been  accepted,  we  have  always  co-ordinated  tlie  several  propositions 
made  or  accepted,  ..." 
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And  further  on  : 

*'  This  answer  was  understood  to  be  in  acceptance  of  the  basis  which 
I  proposed  in  the  said  telegrams  of  the  11th  and  31J/  and  which  I  find 
myself  compelled  to  maintain.  .  .  ." 

We  shall  not  comment  upon  the  overwhelming  disproof 
afforded  by  these  documents  of  the  assertions  contained  in 
Senor  Irigoyen's  articles  of  1895,  when  he  endeavoured  to 
show  that  he  had  never  accepted  the  divoriia  aquarum  of 
the  Andes  as  a  principle  of  demarcation  between  both  coun- 
tries. We  simply  beg  to  call  attention  to  the  fact  that  the 
proposition  of  the  nth  of  May  which  states  it  in  such  unmis- 
takable terms  was  made  and  worded  by  him. 
"SSTSo^  But  in  the  Argentine  Statement  the  meaning 
'^MBtfirom*  ^f  ^^  arrangements  negotiated  in  1881  is  objected 


n,rt     to  in  another  form  by  saying  that  the  propositions 
chii©.       contained  in  the  telegram  of  the  nth  of  May  were 
not  accepted.     On  page   1 76  may  be  read  : 

"...  The  truth  is  that  the  proposals  of  Minister  Osborn  contained 
in  the  telegram  of  May  11  were  not  accepted^  and  that  in  a  later 
despatch  of  May  31  he  said  to  his  colleague  at  Santiago:  '  In  view  of 
the  difficulties  which  you  meet  with  in  arranging  arbitration,  I  have 
placed  the  question  on  the  ground  of  direct  settlement.' 

"The  telegram  of  May  11,  therefore,  like  all  the  other  telegrams 
exchanged  between  the  American  Ministers  in  the  course  of  the  nego- 
tiations for  the  adoption  of  arbitration,  became  devoid  of  importance 
and  meaning,  since  they  did  not  relate  to  the  new  efforts  which  they 
undertook  in  order  to  arrive  at  a  direct  settlement  of  the  dispute." 

In  terms  similar  to  this,   Senor   Irigoyen  had  expressed 
himself  in   1895.^ 

itiflflhown        Now,  the  documents  testify  categorically  against 
these  assertions  of  the  Argentine  Statement  and 


of  Senor  Irigoyen. 


'  Artlculos  del  Dr.  Irio^oyen^  p.  50. 
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To  begin  with,  it  is  not  a  fact,  as  the  Argentine  State- 
ment would  have  it  believed,  that  the  telegram  of  the  nth 
of  May  simply  contained  the  proposition  of  arbitration,  and 
that  only  that  of  the  3 1  st  of  May  placed  the  question  on  the 
road  to  a  direct  settlement.  That  of  the  nth  contained  two 
propositions,  one  of  arbitration  and  the  other  for  a  direct 
settlement,  and  the  latter  is  discussed  conjointly  with  the 
former  in  the  telegrams  from  Santiago  of  the  i8th  and  27th 
of  May,  and  in  those  from  Buenos  Aires  of  the  20th  and 
23rd. 

And  the  best  proof  that  the  proposition  for  a  direct 
settlement  of  the  nth  of  May  was  not  rejected  is  to  be 
found  in  the  fact  that  it  was  definitely  approved  and  incor- 
porated in  the  Treaty.  This  proposition  contained  the  fol- 
lowing points  : 

Straits  of  Magellan  neutralized.  This  was  approved  and 
appears  in  the  Treaty  under  Article  5. 

Staten  Island  to  be  Argentine — This  was  approved  and 
appears  in  Article  3  of  the  Treaty. 

Dividing  line  in  Patagonia.  A  line  "  which  starting 
from  the  divortia  aquarum  in  the  Andes,  50"^  S.  should 
run  straight  to  Point  Dungeness."  The  Government  of 
Chile  observed  that  such  line  would  pass  over  the  water 
at  some  points  and  that  they  believed  there  was  an  error  in 
the  telegram,  thinking  that  the  idea  of  the  Argentine  Govern- 
ment was  that  it  should  always  pass  over  the  mainland. 
Once  this  difficulty  had  been  overcome,  the  proposed  line 
is  that  which  is  set  down  in  Article  2  of  the  Treaty. 

Tierra  del  Ftiego  and  adjacent  islands  to  be  divided 
between  the  two  Republics  in  conformity  with  the  bases 
agreed   between    Senores    Barros     Arana  and     Irigoyen   in 
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1876.      This    was   also    approved    and   appears    in    Article 
3  of  the  Treaty. 

As  is  known,  the  boundary  line  to  the  north  of  parallel 
52°  gave  rise  to  no  discussion,  and  the  divortium  aquarum 
of  the  Andes  was  accepted  as  proposed  by  the  Argentine 
Government  in  the  telegram  of  nth  of  May,  and  it  is  that 
which  appears  in  Article   i  of  the  Treaty. 

The  utter  groundlessness  of  the  Argentine  contention  in 
this  respect  is  thus  conclusively  demonstrated.  The  proposi- 
tions of  the  nth  of  May,  1881,  regarding  a  direct  settlement 
were  not  rejected  ;  on  the  contrary,  they  were  all  accepted. 
A  discussion  arose  upon  some  of  them  ;  but  to  discuss  is  not 
to  reject,  and  we  understand  that  whenever  propositions  for 
a  friendly  agreement  are  made  it  is  precisely  with  the  object 
of  discussing  them. 
Another  Besides,    the  Argentine   Statement   says  (page 

179): 

"While  the  Treaty  of  1 881  and  the  projects  prior  to  it  were  the 
subjects  of  debate  between  negotiators,  Parliaments  and  Ministers,  the 
discussion  was  simply  how  far  the  limit  of  the  Cordillera  extended  to 
the  south." 

This  was,  it  adds,  ''the  sole  question.'' 

We  must  also  state  this  point  correctly  :  this  was  not  the 
sole  question,  although  it  was  the  main  question.  There  was 
another  question,  considered  at  the  time  of  lesser  importance, 
but  the  solution  of  which  Senor  Irigoyen  wished,  from  the 
commencement  of  the  negotiations  in  1876,  to  include  in 
the  final  Boundary  Treaty,  acknowledging  that  it  depended 
upon  the  adoption  of  a  principle  of  demarcation  for  the 
Andean  frontier. 

This  question,  as  will  be  remembered,  was  that  respecting 
the  doubtful  ownership   of  some   valleys   of  the   Cordilleran 
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region^  and  the  solution  proposed  by  Senor  Irigoyen  was 
to  incorporate  in  the  treaty  "  a  general  principle  of  demar- 
cation for  the  entire  extent  of  the  Cordillera  de  los  Andes." 
This  view  having  been  accepted  by  the  Chilean  negoti- 
ator and  by  his  Government,  and  it  having  been  agreed 
that  the  divortium  aqtiarum  should  be  that  desirable  "  general 
principle  of  demarcation,"  its  incorporation  in  the  Treaty  in 
any  form  could  offer  no  difficulty,  nor  give  room  for  discus- 
sion, and  in  fact  it  gave  rise  to  none. 
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Chapter  XL 


THE  STIPULATIONS  OF  THE  TREATY  OF  1881 
ACCORD  WITH  THE  PRECEDENTS   ESTABLISHED  DURING 

ITS  NEGOTIATION. 


Tbe        l^ROM  the  2nd  of  May  up  to  the  27th  of  June, 

pr|]iolpl6   of    li 

deumitation  ^    1 88 1,    the    American    Ministers   accredited   to 

along  tbe 

dtvortnun  Chile  and  the  Argentine  Republic  were  engaged  in 
wMagrooA  active  telegraphic  correspondence  transmitting  pro- 
***'°*^^*^  positions  and  remarks  from  the  respective  Govern- 
ments upon  certain  bases  of  settlement  for  the  boundary 
question,  and  co-operating  personally  towards  the  success  of 
the  negotiation.  In  that  extensive  correspondence  it  may  be 
seen  that  all  the  propositions  made  on  both  sides  were  dis- 
cussed more  or  less  at  length,  save  that  relating  to  the 
frontier  line  in  the  Andean  region,  which  was  not  discussed 
at  any  time.  The  principle  of  the  divortium  aqtcarum  of  the 
Andes  having  been  proposed  for  the  demarcation  of  this  line 
by  Minister  Irigoyen,  in  a  telegram  of  the  nth  of  May,  it  App.  Doc. 
was  instantly  accepted.  Its  wording  in  the  shape  of  an 
article  of  the  Treaty  was  drawn  up  by  the  Minister  for 
Foreign  Affairs  of  Chile,  in  a  communication  of  the  3rd  of  App.  Doc. 

,  No.  26  K. 

June,  and  Senor  Irigoyen,  when  approving  the  wording,  con- 
fined himself  to  completing  it  with  the  addition  of  a  phrase 
designed  to  re-establish  integrally,  as  he  then  said,  and  has    N^.^e'^N; 
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repeated  later   in    his  writings  of  1895/  the    article  already 

accepted  in  the  negotiations  of  1877  and  1878. 

Anteoedents         As  we  have  previously  stated,  in  those  negotia- 

prorlng  tbis  *^  '  /^ 

agreement,  tions  of  1 877  and  1 878  there  was  no  discussion  on 
this  point ;  and  it  is  advisable  to  recall  here,  in  a  few  words, 
how  the  agreement  was  reached,,  in  order  that  our  subsequent 
remarks  may  be  understood.  Seftor  Irigoyen  having  sug- 
gested the  advisability  of  establishing  a  general  principle  of 
demarcation  for  the  Andean  frontier,  Senor  Barros  Arana, 
concurring  with  him  in  this  idea,  proposed  that  such  boundary 
should  be  the  divortium  aquarum  of  the  Andes.  Senor 
Irigoyen  accepted  the  suggestion  without  objection,  and  pro- 
posed at  the  same  time  that  in  order  to  formulate  it,  a 
wording  taken  from  the  text  on  International  Law  by  Don 
Andres  Bello  should  be  accepted.  Senor  Barros  Arana 
readily  granted  this  request,  and  thus  the  agreement  was 
complete  both  in  substance  and  form. 

With  these  antecedents,  which  show  :  (i)  That 


attributed 

teitintbe   the  only  consideration    brought    to    bear    in    1877 

Argentine 

Statement,  in  the  adoption  of  the  divortium  aquarum  of 
the  Andes  as  a  general  principle  of  demarcation,  was  that  it 
would  serve  to  solve  the  doubts  which  had  arisen  or  might 
arise  as  to  the  ownership  of  certain  valleys  of  the  Cordillera  ; 
and  (2)  That  the  only  consideration  brought  to  bear  in  1881 
in  incorporating  this  same  principle  in  the  Treaty  under 
discussion,  was  that  it  had  been  accepted  by  both  Govern- 
ments since  1877  ;  with  these  antecedents,  we  say,  the  enun- 
ciation made  in  the  Argentine  Statement  (pp.  196-200)  as  to 
the  many  considerations  which  the  negotiators  of  the  Treaty 


*  Articulos  del  Dr,  Irigoyen^  P-  S'- 
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of  1 88 1  are  supposed  to  have  had  in  view  when  adopting  the 
frontier  line  which  its  first  Article  establishes  cannot  but 
appear  surprising.  Among  them  appear  opinions  of  his- 
torians, of  geographers,  of  cabildos  (municipalities),  of 
generals,  of  Ministers  of  State,  of  diplomatic  agents,  of  Pre- 
sidents, etc.,  and  among  those  opinions,  principally  those 
alluding  to  the  snows  of  the  Cordillera. 

Naturally  we  shall  not  even  attempt  to  examine  the 
twenty-seven  consecutive  sentences  which  this  enumeration 
contains,  because,  in  order  to  do  so,  it  would  be  necessary  to 
consider  the  full  texts,  the  antecedents  of  facts,  the  positions 
held  by  persons,  and  thus  this  Statement  would  exceed  all 
reasonable  limits.  But,  among  the  considerations  alluded  to, 
the  following  deserves  some  attention  : 

SpMiltfi  de-  *'  The  remote  origin  of  the  international  dispute  which  is 

UmltatioB.  under  discussion,"   the  Argentine   Statement  declares  (pp. 

196-197),  "dates  from  the  time  in  which  the  Spanish  Monarch,  in  his 
character  of  absolute  Sovereign  of  American  lands,  divided  and  sul>- 
divided  them,  in  order  to  facilitate  and  expedite  the  jurisdiction  of  his 
deputy-lieutenants.  The  men  of  those  times  were  guided  by  a  just  idea 
which  appears  in  all  the  documents  tending  to  mark  out  the  boundary 
line  of  their  extensive  dominions,  and  this  idea  was  that  of  determining 
natural  boundaries,  fit  to  prevent  struggles  and  hinder  as  much  as  pos- 
sible the  encroachment  of  any  rival  neighbours.  With  this  object,  not 
only  did  they  concern  themselves  with  the  geographical  configurations, 
but  with  configurations  which  constituted  real  obstacles,  namely  rivers, 
seas,  mountains/' 

It  then  adds  that  the  gigantic  Cordillera  covered  with 
eternal  snow  was  the  best  barrier  which  could  be  found  for 
that  object,  and  continues  : 

••This  was  the  opinion  that  Argentines  and  Chileans  wished  to 
adhere  to,  when  saying  in  Article  39  of  the  Treaty  of  1856  : 

**  *  Both  the  contracting  parties  acknowledge  as  boundaries  of  their 
respective  territories  those  they  possessed  as  such  at  the  time  of  separating 
from  the  Spanish  Dominion  in  the  year  1810/ 
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"This  was  the  opinion  upheld  by  Argentines  and  Chileans  in  the 
settlement  of  1881,  to  which  they  agreed  (it  is  said  in  its  preface),  in 
fulfilment  of  Article  39  of  the  Treaty  of  April,  1856." 

In  the  first  chapters  of  the  present  Statement  we  have 
laid  before  the  Tribunal  the  Capitulations  or  Decrees  from 
the  Spanish  Monarchs  by  virtue  of  which  the  discoverers  and 
conquerors  of  the  southern  part  of  America  were  rewarded 
with  concessions  of  land. 

All  these  concessions  prove  that  the  recipients  obtained 
government  territories  measuring  a  certain  number  of 
leagues  in  length  and  width,  and  there  is  not  a  single 
case  in  which  natural  boundaries,  determined  by  such  real 
obstacles  as  rivers  and  mountains,  were  fixed.  What 
specially  characterizes  the  territorial  subdivision  of  the  Royal 
Spanish  Orders  is  the  arbitrary  character  of  the  delimita- 
tions and  absolute  disregard  of  the  strategic  conditions  of  the 
frontiers.  This  was  because  the  Gobernaciones  thus  consti- 
tuted were  not  to  become  independent  States  with  the  right 
to  declare  war  reciprocally :  they  were  all  dependencies  of 
the  King,  just  as  all  the  Governors  were  his  vassals,  and  it 
was  out  of  the  question  that  the  Sovereign  should  think  of 
placing  each  portion  of  his  dominion  in  a  position  to  defend 
itself  against  the  aggressions  of  the  others. 

It  is  precisely  for  this  reason  that  there  have  been  so  many 
boundary  questions  between  the  emancipated  colonies.  Had 
they  been  divided  by  well  defined  frontiers,  the  acknowledg- 
ment of  the  uti  possidetis  of  18 10  would  have  been  sufficient 
as  a  boundary  treaty. 
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The  Argentine  Representative,  when  examin- 
^Lnerenttne  j^g  the  text  of  Article  i  of  the  Treaty  of  1881, 
p^eima    reproduces  its  first  paragraph,  which  says : 

nil6  of  . 

dMiiAreatimi  "The  boundary  between  the  Argentine  Republic  and 

Is  to  be  Chile  from  north  -ttr'south  as  far  as  the  parallel  of  latitude 

foimd  In  tlio 
first  iiiirmM         5^^  S-  is  the  Cordillera  de  los  Andes," 

ofArttolol. 

and  adds  (page  200)  : 

*'  This  is  the  rule,  the  synthesis  of  the  Treaty,  the  principle  which 
dominates  its  correlative  provisions.  The  froptier  must  lie  within  the 
Cordillera  in  virtue  of  a  clause  which  binds  the  will  of  both  nations/' 

He  further  says  (page  201)  : 

'*  The  grammatical  analysis  of  the  precept  permits  it  to  be  affirmed 
that  it  includes  a  complete  and  finished  idea.  '  The  boundary  between 
Chile  and  the  Argentine  Republic  from  north  to  south,  as  far  as  the 
parallel  of  latitude  52^  S.  is  the  Cordillera  de  los  Andes.'  So  that  is 
positive ;  and  the  sentence,  terminating  with  a  full  stop,  indicates  that 
the  intention  of  the  authors  concludes  there,  so  far  as  the  substance  is 
concerned,  even  if  it  goes  on  afterwards  to  refer  to  what  is  accessory  or 
simply  explanatory." 

We  do  not  consider  it  an  acceptable  form  of  aigument  to 
divide  into  its  component  parts  a  complex  provision  and  to 
select  one  of  them  arbitrarily  in  order  to  ascribe  to  it  the 
character  of  being  the  principal  one.  Why  is  the  first  phrase 
of  the  Article  the  one  containing  the  rule,  the  dominant  principle 
of  the  Treaty  and  the  complete  intention  of  its  authors,  and 
not  the  second  one  ?  Nobody  knows.  The  Argentine  Repre- 
sentative seems  to  have  no  other  reason  for  deciding  that  one 
of  the  phrases  of  the  Article  is  the  principal  oxrt  and  the  other 
merely  accessory,  except  that  they  are  separated  by  a  full  stop. 
But  this  reason  is  not  sufficient,  just  as  the  explanation  that 
the  first  phrase  has  a  complete  sense  is  not  sufficient  either, 
because  the  second  phrase  also  has  a  full  meaning.  On  our 
part,  we  attribute  fundamental  importance  to  the  second  of 

CHAP.    XI. 


304  THE   TREATY   OF    1881    CORRESPONDS 

these  phrases,  and  in  a  subsequent  chapter  destined  especially 
to  determine  the  interpretation  of  the  Treaty,  we  hope  to  be 
able  to  demonstrate  this. 

In  the  first  place,  we  shall  show,  as  the  starting  point  of 
our  remarks,  that  the  Boundary  Treaty  which  Chile  and  the 
Argentine  Republic  decided  to  negotiate  in  1881  had  for  its 
natural  and  acknowledged  object,  not  theoretical  difficulties, 
but  difficulties  existing  between  them  owing  to  the  fact  of 
the  vagueness  of  their  frontier.  The  preamble  of  the  Treaty 
acknowledges  this  when  saying  that  the  respective  Govern- 
ments proceed  to  negotiate  it  "  with  a  desire  to  end  in 
a  friendly  and  dignified  manner  the  boundary  controversy 
existing  between  the  two  countries." 

As  is  known,  this  controversy  had  turned,  in  the  first 
place,  upon  Patagonia ;  and  secondly,  upon  the  ownership  of 
certain  valleys  of  the  Cordillera  situated  in  the  region 
stretching  north  of  Patagonia.  Both  questions  were  taken 
into  consideration  in  the  negotiation  of  the  Treaty  of 
1 88 1  and  settled  amicably  by  means  of  the  adoption  of  a 
boundary  line,  the  tracing  of  which  to  the  south  of  parallel 
52"*  was  determined  in  detail ;  whilst,  to  the  north  thereof, 
it  was  submitted  to  a  general  principle  of  demarcation,  to 
a  "  rule  "  as  the  Argentine  Representative  says  :  yet  not  to 
any  rule,  but  to  a  precise  and  invariable  rule  which  might 
effectively  serve  for  the  achievement  of  that  object. 

^'^SosaSr*  ^^  ^^^  precise  and  invariable  rule  contained, 
^J^J^^    or  is  any  other  rule  of  demarcation  contained,  in 

^^^^^^  the  phrase  of  Article  i  of  the  Treaty  which 
qoMtion.     the    Argentine    Representative    considers    to    be 

the  principal  one  }     Leaving  aside  remarks  of  a  technical 

character  in  this   connexion   in  order  not  to  fall  into  repe- 
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tition,  we  shall  simply  observe  here  :  that  the  valleys,  the 
ownership  of  which  was  disputed  by  both  countries  and  which 
had  given  rise  to  conflicts  of  jurisdiction  between  them, 
being  situated  in  the  middle  of  the  Cordillera,  nothing  would 
have  been  decided  by  saying  that  the  latter  was  the 
boundary,  and  the  question  would  have  remained  unaltered 
from  what  it  was  before  the  signing  of  the  Treaty.  But 
as  it  has  been  acknowledged  by  the  negotiators  of  both 
parties  that  they  incorporated  in  the  Treaty  a  principle  of 
demarcation  which  decided  all  these  questions,  and  as  such 
principle  is  not  to  be  found  in  the  first  phrase  of  Article 
I,  it  must  necessarily  be  believed  that  it  is  to  be  found  in 
some  other  provisions  among  those  which  the  Argentine 
Representative  considers  as  accessory,  but  which  must  be 
the  principal  one  if  it  answers  to  the  object  of  the  Treaty. 
Hor  doM  It  ^"^  even  had  there  been  no  question  to  decide 
froSSlw^e  ^"  ^^^  section  of  the  territory  where  the  Cordillera 
*'*'**''  separates  the  two  Republics,  and  even  had  it  merely 
been  a  case  of  stipulating  a  frontier  line  for  the  general 
effects  of  the  delimitation  of  jurisdictions,  neither  the  declar- 
ation nor  the  mere  statement  that  the  boundary  between 
Chile  and  the  Argentine  Republic  is  the  Cordillera  de  los 
Andes  would  have  sufficed.  So  long  as  it  is  only  said 
that  the  Cordillera  is  the  boundary,  which  was  the  dividing 
line  remains  unknown,  because  the  great  breadth  of  those 
mountains  would  permit  of  several  lines  being  drawn  at 
considerable  distances  apart.  The  Cordillera  is  at  some 
points  fifty  or  more  miles  in  width ;  and  in  order  to 
know  where  the  jurisdiction  of  each  country  began  and 
where  it  ended,  it  would  have  been  indispensable  to  negotiate 
another  boundary  Treaty. 
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Therefore,  if  the  first  phrase  of  Article  i  of  the  Treaty  of 
1 88 1  does  not  contain  a  principle  of  demarcation,  or  deter- 
mine a  frontier  line,  or  decide  the  special  questions  of  juris- 
diction for  the  object  of  which  it  was  expressly  negotiated, 
it  cannot  be  said  to  be  the  rule  and  the  synthesis  of  the 
Treaty,  and  that  in  it  and  with  it  the  intention  of  its  authors 
ended.  Still  less  can  this  be  said,  seeing  that  in  the  phrases 
immediately  following  it  a  frontier  line  complying  with  the 
essential  conditions  required — precision,  continuity,  easy  de- 
marcation, and  fitness  to  decide  the  questions  at  issue — is 
therein  defined. 
DeflBitton  I^  ^^^^>  Article  i  of  the  Treaty  goes  on  to  say  : 

of  tbe 
£r«niter  c«  'pj^^  frontier  line  shall  run  in  that  extent  over  the  highest 

tiMTnatj.  summits  of  the  said  Cordilleras  which  divide  the  waters  and 
shall  pass  between  the  streams  (vertientes)  which  flow  down  to 
either  side." 

In  this  definition  of  the  frontier  line  there  are  two  ele- 
ments :  the  summits  of  the  Cordilleras  and  the  water-divide. 
Which  of  the  two  is  the  principal  one  ?  The  whole  question 
under  discussion  before  the  Tribunal .  is  to  be  found  therein 
because  it  was  the  one  which  divided  fundamentally  the 
Experts  and  their  Governments. 

Previous  to  that  time,  or  better  still,  during  the  course  ot 
the  negotiations  of  1 877-1 881,  no  difference  of  opinion  had 
arisen,  as  is  shown  by  all  the  official  documents,  on  the 
point  that  the  divortium  aqtiarum  should  be  the  boundary 
line  in  the  Andean  zone.  However,  as  subsequent  differ- 
ences gave  rise  to  two  interpretations  of  the  Treaty,  it  is 
necessary  to  appeal  to  the  text  itself  of  the  said  Treaty  in 
order  to  show  that  it  clearly  and  simply  contains  the  ratifica- 
tion of  the  Chilean- Argentine  Agreement  of  1877,  according 
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to  which  the  Plenipotentiaries  of  both  countries  formally 
declared  that  the  boundary  between  the  two  nations  was  the 
divortium  aquarum  of  the  Cordillera  de  los  Andes. 

The  definite         ^^   ^^^    point   the    definite   wording    of    the 

J^*^     Treaty  expressed  with  even  more  force  and  clear- 

^f!^r  ^^ss  than  the  text  of  the  agreement  of  1877  the 


me&t  ef  1877.        .  r^i_  i**irj  *.• 

nature  of  the  general  principle  of  demarcation 
adopted  by  common  agreement  of  the  negotiators.  The 
basis  agreed  to  in  this  respect  in  1877  between  Senores 
Barros  Arana  and  Irigoyen  reads  as  follows  : 

"  The  Republic  of  Chile  is  divided  from  the  Argentine  Republic  by 
the  Cordillera  de  los  Andes,  the  boundary  line  running  along  the  highest 
points  of  it  and  passing  between  the  sources  of  the  streams  which  flow 
down  to  either  side." 

Article  i  of  the  treaty  signed  in  January  1878  by 
Seftores  Barros  Arana  and  Elizalde  was  a  verbatim  copy  of 
the  preceding  basis.  In  both  projects  the  boundary  line  was 
located  "in  the  highest  points  of  it"  (of  the  Cordillera) 
without  any  other  specification ;  and  although  the  supple- 
mentary stipulation  immediately  following,  which  also  made 
it  "pass  between  the  sources  of  the  streams  which  flow 
down  to  either  side,"  expressed  with  perfect  clearness  that 
the  principle  of  demarcation  agreed  to  by  the  negotiators 
was  that  of  the  water-parting,  still  the  sense  of  the  entire 
stipulation  would  have  been  liable  to  misinterpretation, 
since  the  subordination  of  the  summits  of  the  Cordillera 
to  the  divortium  aquarum^  although  involved,  was  insuffi- 
ciently emphasized. 

The  Minister  for  Foreign  Affairs  of  Chile,  Seftor  Valder- 
rama,  the  negotiator  of  the  Treaty  of  1881,  removed  this 
possible   source   of  misunderstanding  by  thus  wording   this 
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part  of  Article  i  :  "  The  boundary  line  shall  run  over  the 
highest  summits  of  the  said  Cordilleras  which  divide  the 
waters.''  The  subordination  of  the  boundary  summits  to  the 
precise  condition  of  dividing  the  waters  was  thus  established 
in  a  more  compact  form. 

The  Chilean  negotiator  did  not  attempt,  by  this  wording, 
to  alter  in  the  slightest  the  agreement  of  1877  but  simply 
wished  to  make  clear  the  qualification  already  involved  in 
the  previous  formula.  It  will  be  observed  that  all  the 
elements  constituting  the  definition  of  1877  are  actually 
found  in  that  of  1881.  To  **the  highest  points  of  it" 
in  the  first  definition  corresponds  in  the  second  one  "  the 
highest  summits  of  the  said  Cordilleras  "  ;  and  the  simplified 
expression  "  which  divide  the  waters  "  replaced  in  Senor 
Valderrama  s  formula  the  synonymous  but  longer  phrase  : 
"and  shall  pass  between  the  sources  of  the  streams  which 
flow  down  to  either  side." 

The  Argentine  Representative  claims,  however,  that  the 
wording  of  1881  contains  some  modifications  of  significance. 
He  says  in  his  Statement  (pp.  203-208) : 

"In  order  to  grasp  the  meaning  of  these  words,  it  is  sufficient  to 
take  into  consideration  that  in  the  various  draft  Treaties  previous  to  that 
of  1 88 1,  it  was  constantly  mentioned  that  the  boundary  would  pass  along 
the  *  highest  points,'  which,  considered  absolutely,  without  further 
criterion,  would  have  given  rise  to  a  broken  line  jumping  from  peak  to 
peak  over  the  summits  of  mountains  which  are  often  detached  from  the 
central  massif,  from  the  axis  of  the  chain,  and  stand  out,  like  advance 
guards,  to  the  east  or  west  of  the  main  chain. 

"  But  such  an  interpretation  has  never  been  sustained.  When  the 
projects  of  the  Treaties  referred  to  the  *  highest  points '  they  intended  to 
signify  by  those  words  *  the  summit  of  the  Andes,'  and  the  Treaty  of 
1 88 1  accepting  the  same  interpretation  expressed  it  in  unmistakable 
.  terms  :  '  the  most  elevated  crests '  of  the  Cordillera  de  los  Andes. 
'  The  most  elevated  crests '  are  those  which  form  the  principal  chain  of 
the  Andes  sanctioned  once  again  by  the  Protocol  of  1893." 
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In  all  these  a  posteriori  inferences,  by  means  of  which  an 
endeavour  is  made  to  bring  forward  the  singular  notion  that 
the  Treaty  of  1881  is  an  interpretation  of  the  projects  which 
preceded  it,  a  single  object  is  discernible  :  that  of  substituting 
for  the  "  highest  summits  of  the  Cordillera  "  which  appears 
in  the  definition  of  the  frontier  line  as  given  in  the  Treaty  of 
1 88 1,  the  "main  chain  of  the  Andes,"  an  expression  of  refer- 
ence which  appeared  twelve  years  later  in  the  Protocol  of 
1893,  ^^^  oi^€  t<^  which  the  Argentine  Statement  assigns 
further  on  considerable  significance.  The  value  of  the 
remarks  quoted  will  be  better  appreciated  when  the  sub- 
stitution of  the  word  **  crests  "  for  "  summits "  is  dealt  with 
in  the  translation  and  interpretation  of  the  Treaties. 
For  the  present  we  shall  simply  state  that  Article  i  of  the 
Treaty  of  1881  is,  in  its  substance,  a  faithful  and  complete 
reproduction  of  the  agreement  of  1877.  Sefior  Irigoyen, 
the  negotiator  of  the  agreement  of  1877  ^s  well  as  of  the 
Treaty  of  1881,  should  know  better  than  anybody  else 
whether  this  last  Treaty  in  that  part  said  or  did  not  say 
what  was  said  in  the  first ;  and  we  have  already  recalled 
the  fact  that  this  same  Minister  stated  that  Article  i  of 
the  Treaty  of  1881,  as  it  was  .finally  worded,  completely 
reproduced — and  to  reproduce  is  not  to  modify  or  to  inter- 
pret— the  provisions  of  the  agreement  of  1877. 

We  shall  not  pause  for  the  present  to  discuss  with  the 
Argentine  Representative  whether  the  word  "vertientes" 
is  employed  in  Article  i  of  the  Treaty  in  the  sense  of 
sources  or  headstreams,  or  in  that  of  slopes  of  a  mountain. 
All  these  questions  of  translation  and  correct  meaning 
of  words  are  of  such  importance  as  to  deserve  a  separate 
chapter. 
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'""^SjST         Returning   to    the    definition   of  the  boundary 
I^Ta^'S^  line,  we   shall  proceed  to  show  that   the    hydro- 


JSJ'^^jS  graphical  term  forming  a  part  thereof  occupies 
bonndary.  the  main  position.  This  position  is  appropriate 
to  it  because  the  water-divide  is  a  well  known  principle 
of  natural  delimitation  which,  applied  to  the  demarcation 
of  the  Chilean-Argentine  frontier,  offers  immense  advan- 
tages in  comparison  with  the  so-called  rule  of  the  highest 
summits  which  is  alleged  to  be  found  in  the  other  part  of 
the  definition.  We  have  already  given  some  of  them  : 
such  as,  that  its  acceptance  as  boundary  line  should 
decide  all  the  cases  of  doubtful  jurisdiction  which  had 
occurred  in  some  valleys  of  the  Cordillera,  as  well  as  all 
those  of  a  similar  nature  which  might  arise  later  on  in  the 
sections  of  the  Andes  still  unexplored,  a  solution  which  the 
rule  of  the  highest  summits  does  not  supply. 
^^[^J^»~  The  facility  of  its  demarcation  also  con- 
S^he^vor^  stituted  a  considerable  advantage  in  its  favour. 
aqniS^M  All  the  precedents  show  that  Chile  and  the 
unZ  *'  Argentine  Republic  were  weary  of  their  long 
boundary  controversies,  that  they  were  anxious  to  be  free 
from  the  pre-occupation  to  which  these  gave  rise,  and  to 
devote  themselves  peacefully  to  promoting  their  welfare, 
which  had  been  almost  stationary  owing  to  the  uncertainty 
of  the  international  situation.  Their  desire  that  the  question 
should  end  was  almost  as  ardent  as  their  anxiety  that  it 
should  end  soon. 

The  Minister  for  Foreign  Affairs  of  Chile,  after  having 
presented  the  six  bases  which  decided  all  the  points  which 
formed  the  subject  matter  of  negotiation  in  1881,  conceived 
the  idea  of  adding  to  them  a  seventh  basis,  which  should 
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give  the  contracting  parties  a  right,  within  a  period  of  three 
years,  to  have  recourse  to  arbitration  with  the  one  and 
only  object  of  enaWing  the  arbitrators  to  determine  pecu- 
niary compensations,  in  view  of  legal  titles  which  either 
party  might  produce  as  to  the  territories  under  dispute. 
It  was  a  condition,  however,  that  the  boundaries  already 
agreed  to  should  remain  in  any  case  immovable.  The 
Argentine  Government  did  not  accept  this  suggestion,  and 
these  are  the  reasons  which  the  Minister  for  Foreign 
Affairs,  in  his  note  of  the  6th  of  June  already  quoted 
in  another  connexion,  gave  for  not  accepting  it : 

*'  Regarding  the  addition  suggested  by  His  Excellency,  Mr.  Thomas 
A.  Osborn,  and  which  might  appear  as  seventh  basis,  I  regret  to  say 
that  it  is  not  possible  to  accept  it  because  it  would  be  disadvantageous 
to  both  countries.  By  it  we  should  leave  open  for  three  years  a  question 
in  which  the  susceptibilities  of  public  opinion  on  either  side  of  the 
Andes  would  be  interested.  The  question  of  rights  {titulos)  would 
continue  to  cause  division.  The  Governments  would  feel  inclined  to 
make  use  of  the  reserved  right  and  the  debates  would  be  renewed, 
entailing  the  unfriendly  consequences  which  they  generally  involve.'' 

The  American  Minister  at  Buenos  Aires  said,  on  his 
side,  that  a  definite  solution  was  looked  for  "which  would 
leave  no  room  for  reopening  these  questions."  The 
Government  of  Chile  had  repeatedly  expressed  these  same 
views. 

There  being,  therefore,  a  necessity  felt  by  both  coun- 
tries, in  1 88 1  as  in  1877,  that  the  settlement  about  to  be 
signed  should  be  definitive  to  an  extent  which  would 
enable  them  to  lay  aside  and  forget  the  boundary  ques- 
tion, it  will  be  readily  understood  that  the  solution  which 
the  Governments  chose  would  be  the  speediest.  Now, 
it   seems   almost  superfluous   to   say  that   the   principle   of 
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demarcation  along  the  water-divide — so  easily  applicable 
that  there  was  no  need  to  mark  out  the  frontier  line  on 
the  ground,  to  measure  summits  or  to  carry  out  com- 
plicated orographical  inquiries — presented  the  advantage, 
so  eagerly  sought,  of  involving  no  long  investigations,  and 
for  this  reason,  amongst  others,  it  was  adopted. 

This  consideration  is  unaffected  by  the  fact  that  the 
question  lasted,  not  only  the  three  years  which  seemed  so 
long  to  Seflor  Irigoyen,  but  twenty,  the  delay  being  due, 
as  a  matter  of  fact,  to  the  distortion  of  the  Treaty  owing 
to  the  Argentine  interpretation,  which  strenuously  opposed 
the  application  of  a  principle  which  would  have  decided 
every  question  without  controversy  and  without  the  need 
of  appealing  to  an  arbitral  decision. 

Motives  of  an  economic  nature  must  also  have  had  no 
small  influence  on  the  minds  of  the  negotiators  of  the 
Treaty,  leading  them  to  prefer  the  easy  delimitation  offered  by 
the  adoption  of  the  divortium  aqtuirum.  Chile  and  the  Argen- 
tine Republic  possessed  small  revenues  in  1877  and  1881. 
Compelled  by  the  disagreeable  consequences  of  the  boundary 
debates  of  which  Senor  Irigoyen  spoke,  for  years  past 
they  had  devoted  a  considerable  part  of  these  small  revenues 
to  strengthening  themselves  on  water  and  land.  The  longer 
the  questions  which  had  created  this  strained  situation  lasted, 
the  greater  the  expenditure  in  respect  of  the  mainten- 
ance of  armies  and  fleets  exceeding  the  requirements  of  the 
usual  public  service.  To  put  an  end  to  this  excessive 
expenditure,  and  to  reduce  to  the  lowest  point  the  charges 
on  the  exchequer  on  account  of  the  demarcation  of  the 
frontier,  propositions  were  made  which  had  due  weight  in 
procuring  the  adoption  of  the  principle  of  demarcation  and 
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which  from  this  point  of  view  had  the  double  advantage 
of  summarily  removing  the  causes  of  national  disquietude 
and  of  making  the  demarcation  of  the  frontier  line  as  little 
costly  as  need  be. 


Referring  to  one  of  the  remarks  contained  in  our 
previous  Statement,  the  Argentine  Representative  says 
(page  210)  : 

'*  It  is  not  a  case  of  discussing  the  different  kinds  of  watershed  that 
exist  in  nature.  The  only  thing  that  must  be  borne  in  mind  is  that  the 
Treaties  only  determine  the  watershed  of  the  high  crests,  the  dwortium 
aquarum  of  the  Andes,  the  watershed  of  the  main  chain,  and  the 
continental  divide  is  never  mentioned  in  them.'' 

The  diTiatoa         We  agfree  that  the  divortium  aquarum  to  which 

of  the  WAten  '^  ^ 

^  TrtSy***  ^^  Treaty  refers  has  not  been  designated  by 
^^^^  the  name  of  "  continental " ;  but  we  cannot  agree 
^^•••^•"  with  the  Argentine  Representative  in  that  this 
name  does  not  correspond  to  it,  and  much  less  in  that  the 
water-parting  line  determined  by  Article  i  would  be  the 
water-parting  peculiar  to  the  high  crests  or  to  the  so-called 
main  chain  of  the  Andes.  When  the  Article  says  that  '*  the 
boundary  line  shall  run  along  the  highest  summits  of  the 
said  Cordilleras  which  divide  the  waters^'  we  understand 
that  the  waters  are  the  whole  of  the  waters  flowing  over 
the  conterminous  territories  ;  waters  which,  being  compelled 
by  natural  laws  to  choose  between  two  opposite  directions  of 
outflow,  must  involve  the  existence  of  a  natural  divide, 
the  easy  identification  and  necessary  continuity  of  which 
leads  to  its  being  recognized  as  wholly  adequate  to  serve 
as   the   international    boundary.      We  further  maintain  that 
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this  meaning  is  correct  and  that  it  is  based  on  the  very 
meaning  of  the  words  forming  the  phrase  "which  divide 
the  waters.*' 

One  of  these  words  which  seems  to  us  decisive  is  the 
definite  article  "  las''  (the)  which  precedes  the  noun  **aguas  " 
(waters).  This  article  would  not  have  been  employed  had 
there  been  no  intention  of  expressing  that  the  waters 
designated  by  it  are,  not  some  of  the  waters,  but  all  the  waters 
which  flow  to  one  or  the  other  country. 

Had  the  Treaty  been  intended  to  refer  to  the  partial 
and  subordinate  water-partings  alluded  to  by  the  Argentine 
Representative  —  the  article  "las"  ought  to  have  been 
omitted  and  the  phrase  worded  thus :  "  The  boundary  line 
shall  run  along  the  highest  summits  of  the  said  Cordilleras 
which  divide  waters "  (la  Hnea  fronteriza  correrd  por  las 
cumbres  mas  elevadas  de  dichas  Cordilleras  que  dividan 
aguas).  Such  a  wording,  however,  though  it  might  lead  to 
various  interpretations,  would  not  have  answered  to  the 
necessity  of  establishing  an  invariable  rule  of  demarcation. 


^^     ?^         Common     and     natural     usage  confirms     the 

<wt6iniiiiiiii9  <7 

*"**^S«****  discrimination  between  both  forms  of  expression  ; 

^"^       *"»  in    order  to   prove  this,   we   shall  make    a    few 


quotations    from    the   articles   of    Senor    Irigoyen    so   often 
mentioned  in  this  Statement. 

Upholding  the  same  theories  of  the   Argentine   Repre- 
sentative, he  says  on  page   12:^ 

"  In  this  manner  the  demarcators  are  compelled  : 
*'  I.  To  place  themselves  and  to  work  within  the  main  chain  of  the 
Andes  which  constitutes  the  height  of  the  Cordillera. 

"  2.  To  determine  within   this  chain  *  the  highest  summits  which 


*  Articulos  del  Dr.  Irigoyen^  Buenos  Aires,  1895. 
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divide  waters '  (las  cumbres  mas  elevadas  que  dividan  aguas),  and  they 
cannot  deviate  from  these  terms." 

Senor  Irigoyen  doubtless  wishes  to  refer  to  subordinate 
water-partings  in  the  Andes  when  he  says  :  '*  The  highest 
summits  which  divide  waters"  (las  cumbres  mas  elevadas 
que  dividan  aguas). 

On  page  13  he  says  the  following  : 

"  It  is  also  asserted  that  he  (Barros  Arana)  maintains  that  it  is  not  a 
certainty  that  the  greatest  heights  of  the  Andes  '  divide  waters  '  {dividan 
aguas).  Notwithstanding  my  respect  for  the  opinions  of  this  gentleman, 
I  believe  it  to  be  beyond  dispute  that  the  highest  chain  of  mountains 
running  from  north  to  south  must  necessarily  *  divide  waters*  {dividir 
aguas\  some  to  the  east  and  some  to  the  west,  whether  those  waters  are 
produced  by  rain  or  by  thaws." 

In  contrast  with  this,  when  Senor  Irigoyen  refers  to  the 
whole  river-systems  of  each  country,  he  re-establishes  the 
article,  as  on  pages  14  and  15,  where  he  says  : 

"  I.  That  it  is  easy  to  determine  the  main  chain  and  the  high 
summits  which  the  Treaty  of  1881  indicates  as  the  boundary  line ; 

"  2.  That  depart  has  already  been  acknowledged  by  the  geographer 
quoted  (Pissis) ; 

'*  3.  That  it  is  already  ascertained  that  the  said  line  of  heights 
^divides  the  waters^  (divide  las  aguas),  those  which  descend  to  the 
west  forming  the  rivers  which  flow  over  Chilean  territory^  and  those 
which  run  to  the  east^  the  rivers  which  irrigate  the  Argentine  territory^ 

He  says  besides  (page  16) : 

''The  Chilean  Expert  will  not  deny  that,  among  the  mountains  of  the 
Andes  the  main  chain  to  which  the  Treaty  refers  rises  clearly  and  visibly. 
And  he  surely  must  adoait  that  on  the  greatest  heights  of  that  chain  are 
divided,  and  therefrom  flow  *  the  waters '  (las  aguas)  which  descend  to 
the  west,  irrigating  the  valleys  and  forming  the  rivers  of  Chile ;  and 
irrigating,  on  the  east^  the  valleys  and  forming  the  rivers  of  the  Argentine 
Republic." 

But  the  same  Article  i  of  the  Treaty  throws  additional 
light  upon  this  point  when  it  goes  on  to  say  : 
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"  The  difficulties  that  might  arise  owing  to  the  existence  of  certain 
valle/s  formed  by  the  bifurcation  of  the  Cordillera,  and  where  the  water- 
parting  line  may  not  be  clear,  shall  be  amicably  solved  by  two  Experts, 
one  being  appointed  by  each  party." 

With    regard    to   this    clause,    the    Argentine 
^^^^        Statement  makes  the  following  remark  (page  211): 


Bum  umuvMM.  by 

Artioieiof  "With  such  definite  rules,  the  negotiators  of  the  1881 

the  Troatj.  Treaty  did  not  foresee  future  difficulties,  save  in  the  event 

of  the  bifurcation  of  the  Cordillera.  In  everything  else 
doubt  seemed  impossible  to  the  negotiators.  But,  as  regards  the 
bifurcation  into  two  equally  important  branches,  precaution  suggested 
the  necessity  of  defining  beforehand  a  method  of  procedure  for  the 
avoidance  of  discussions  which,  should  they  arise,  might  go  so  far  as  to 
impede  the  demarcation. 

"  In  view  of  this  contingency,  it  was  laid  down  in  Article  i  that : 
'  The  difficulties  that  might  arise  through  the  existence  of  certain  valleys 
formed  by  the  bifurcation  of  the  Cordillera  and  in  which  the  watershed 
may  not  be  apparent,  shall  be  amicably  settled  by  two  Experts,  one 
to  be  named  by  each  party.' 

"  It  has  been  said,  on  the  part  of  Chile,  that  this  provision  would  be 
incongruous  had  the  interoceanic  watershed  not  prevailed,  in  the  inten- 
tion of  the  negotiators,  as  a  uniform  rule  for  tracing  the  frontier.  It  would 
seem  much  more  incongruous  to  speak,  as  is  done,  of  the  hypothesis  of 
the  Cordillera  bifurcating,  had  the  Cordillera  not  prevailed  in  the  inten- 
tion of  the  negotiators  as  a  uniform  rule  for  tracing  the  frontier. 

'*  The  clause  perfectly  harmonizes  with  the  rest  of  Article  i  without 
there  being  any  necessity  for  suppressing  phrases  or  altering  sentences. 
The  frontier  line  must  pass  along  the  most  elevated  crests  of  the  Andes, 
which  the  Agreement  assumes  to  be  continuous,  in  general,  from  north  to 
south.*' 

Despite  the  remark  contained  in  this  last  paragraph,  the 
Argentine  Representative  must  have  felt  it  necessary  to  omit 
phrases  of  the  Treaty  in  order  to  maintain  his  interpretation, 
since  he  omits  them  from  his  argument.  Thus  he  alleges 
that  the  negotiators  of  the  Treaty  did  not  think  any  difficulty 
in  the  tracing  of  the  frontier  line  possible,  save  in  the  case  of 
the  bifurcation  of  the  Cordillera,  when  the  Treaty  textually 
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says  that  the  difficulties  which  might  arise  would  be  due  to 
"the  existence  of  valleys  formed  by  the  bifurcation  of  the 
Cordillera,  and  where  the  water-parting  line  should  not  be 
clear y  Naturally,  by  suppressing  this  last  phrase,  it  is  easy 
to  bring  forward  a  convincing  argument.  If  the  only  difficulty 
foreseen  in  the  Treaty  is  one  of  an  orographical  character — 
the  bifurcation  of  the  Cordillera — it  is  evident  that  the  tracing 
of  the  frontier  line  answers  to  an  orographical  principle  of 
demarcation.  Re-establishing,  however,  the  complete  text, 
it  is  observed  that  difficulties  are  foreseen  only  in  the 
event  of  the  water-parting  line  not  being  clear;  that  is  to 
say,  that  hydrographical  difficulties  are  foreseen,  whence  it 
necessarily  follows  that  the  principle  of  demarcation  is 
hydrographical. 

In  fact,  a  bifurcation  of  the  Cordillera  would  not  alone 
suffice  to  raise  the  difficulty  in  the  tracing  of  the  frontier  line 
according  to  the  Treaty  ;  it  is  necessary  that,  together  with 
the  bifurcation,  the  circumstance  of  the  water-parting  line  not 
being  clear  should  also  concur.  If  this  line  is  clear,  although 
there  may  be  a  bifurcation,  no  difficulty  as  foreseen  by  the 
Treaty  will  exist  And  thus  we  have  again,  in  an  accentuated 
form,  the  subordination  of  the  orographical  element  to  the 
hydrographical  element  in  the  structure  of  the  frontier  line 
which  was  adopted  by  the  Treaty  of  1881. 

The  wording  of  the  clause  which  we  are  examining  admits 
of  no  other  meaning  than  that  which  we  have  just  given  to  it; 
but  should  any  doubt  exist  upon  this  point,  we  need  merely 
appeal  to  the  documents  in  which  its  authentic  history  is 
written  in  order  to  remove  it  completely. 

No  doubt  the  Tribunal  will  remember  that  this  clause  was 
suggested  by    Seflor  Barros  Arana  during  the  negotiations 
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of  1877.  It  will  also  remember  that  between  Seilores 
Barros  Arana  and  Irigoyen  some  written  explanations  were 
exchanged  concerning  these  points  of  negotiation.  In  fact, 
in  Senor  Irigoyen's  note  of  the  17th  of  July  of  the  year 
mentioned,  the  following   may   be   read  in  this  connexion  : 

"  Your  Excellency  (Senor  Barros  Arana)  properly  recalls  the  fact  of 
having  suggested  the  convenience  of  a  subsequent  arrangement  by  which 
the  difficulties  that  might  arise  owing  to  the  existence  of  certain  valleys 
in  the  Cordillera  where  the  water-parting  line  is  not  perfectly  clear 
should  be  amicably  solved  by  Experts.  The  undersigned  raised  no 
objection  to  this  suggestion.  He  considered  the  difficulty  which  Your 
Excellency  apprehended  to  be  remote  \  but  should  it  arise,  the  manner 
proposed  of  settling  it  was  acceptable." 

Senor  Irigoyen,  as  may  be  seen,  considered  it  improbable 
that  the  water-parting  line  would  cease  to  be  clear  in  any 
part,  and  thus  create  a  difficulty.  However,  he  could  not 
have  considered  the  difficulty  as  being  remote  had  it  consisted 
in  a  bifurcation  of  the  Cordillera,  for  he  was  acquainted  with 
numerous  cases  of  bifurcation — those  of  Portillo  and  los 
Piuquenes,  of  las  Llaretas  and  of  Planchon.  The  truth  is 
that  he  saw  no  cause  of  difficulty  in  these  cases,  because  the 
water-parting  line  was  clear. 

Therefore,  if  the  Treaty  did  not  foresee  other  possible 
difficulties  in  the  demarcation  of  the  frontier  line  than  those 
of  a  hydrographical  character  determined  by  the  fact  of  the 
water-parting  line  not  being  clear  in  certain  valleys  enclosed 
in  bifurcations  of  the  Cordillera,  it  must  be  acknowledged 
that  we  were  right  in  saying  in  our  previous  Statement  that 
the  anticipation  of  that  sii^gle  case  of  doubt  would  be  incon- 
sistent with  the  definition  of  the  boundary  line,  if  this  were 
to  be  the  orographical  line  of  summits  mentioned  by  the 
Argentine  Representative.  In  fact  it  would  be  exceedingly 
difficult   to   discover   why   the   accidental   obscurity   of    the 
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water-parting  line  should  cause  any  interruption  in  the 
tracing  of  a  line  over  the  high  summits.  The  Argentine 
Representative  claims,  as  has  just  been  observed,  that 
the  difficulty  foreseen  arises  from  the  bifurcation  of  the 
Cordillera  "  in  two  equally  important  branches."  Ad- 
mitting this  hypothetically,  it  would  have  been  natural, 
or  rather  indispensable,  that  the  Treaty  should  have  laid 
down  some  orographical  rules  with  a  view  to  determining 
which  of  these  two  chains  should  be  considered  the  main 
one,  and  should  furnish  the  boundary.  There  would  thus 
have  been  a  consistency  in  the  several  stipulations  of  the 
Article.  But  to  claim  that  the  difficulty  springs  from  the 
presence  of  two  equally  important  chains  and  that  in 
order  to  overcome  it  the  water-parting  line  must  be  looked 
for,  is  to  impute  nonsense  to  the  Treaty. 

The  Argentine  Statement  says  (pages  211   and  212): 

"The  parties  can7ing  on  the  demarcatioD,  finding  themselves  in 
presence  of  the  bifurcation,  would  be  perplexed  if  a  precise  rule  for  that 
case  had  not  been  previously  established.  It  would  not  have  been  suffi- 
cient for  them  to  have  borne  in  mind  that  the  boundary  must  positively 
be  fixed  in  the  Cordillera,  as,  even  in  this  hypothesis,  they  were  in  the 
Cordillera.  With  the  rule  laid  down  in  the  Treaty  of  1881  as  the  sole 
guide,  the  difficulty  would  be  insolvable,  and  it  was  preferred  to  leave 
to  the  judgment  of  Experts  the  location  of  the  frontier  line  in  the  places 
they  might  deem  equitable,  but  without  ever  departing  from  the  Cordillera 
where  the  bifurcation  exists^  Their  powers  could  only  be  exercised 
within  the  space  comprised  between  the  eastern  branch  and  the  western 
branch  of  the  Cordillera  in  the  valley  which  it  was  not  possible  to  qualify 
as  Chilean  or  Argentine,  as  it  was  presumed  that  it  was  wedged  in, 
obstructing  the  continuity  of  the  line  of  the  Convention." 

The  Argentine  Representative  here  calls  attention  to  an 
omission  which  is  really  observable  in  Article  i  of  the 
Treaty  of  1881 ;   but  the  conclusions  which  he  reaches  are 
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absolutely  incompatible  with  the  spirit  of  that  covenant,  which 
is  defined  and  explained  by  the  Protocol  of  1 893. 

The  omission  observable  herein  consists  in  this  :  that, 
having  pointed  out  a  case  of  difficulty — as  that  arising  from 
the  existence  of  valleys  formed  by  the  bifurcation  of  the 
Cordillera  and  in  which  the  water-parting  line  might  not  be 
clear — it  directed  the  Experts  to  settle  them  amicably,  but 
omitted  to  state  clearly  the  procedure  which  ought  to  be 
followed  in  the  fulfilment  of  their  mission.  It  is  prob- 
able that  this  suggestion  was  believed  useless,  since,  logically, 
there  was  nothing  to  do  but  to  suppress  the  cause  of  difficulty 
by  searching,  until  found,  for  the  water-parting  line  which 
was  not  clear  but  which  must  necessarily  exist  The  Argen- 
tine Representative  holds  a  different  view.  He  says  that 
the  Treaty  did  not  in  itself  contain  the  solution  of  the  diffi- 
culty— which  consisted,  according  to  him,  in  the  bifurcation 
of  the  Cordillera — but  that  it  preferred  to  submit  to  the 
arbitral  and  equitable  decision  of  the  Experts  the  location  of 
the  frontier  line  in  that  place. 

This  view  of  the  Argentine  Statement  is  in  flat  con- 
contradiction  with  Article  3  of  the  Protocol  of  1893,  which 
reads  thus  : 

"  In  the  case  foreseen  in  the  second  part  of  Article  i  of  the  Treaty 
of  1 88 1,  of  difficulties  that  might  arise  'owing  to  the  existence  of 
certain  valleys  formed  by  the  bifurcation  of  the  Cordillera,  and  where 
the  water-divide  should  not  be  clear,'  the  Experts  shall  endeavour  to 
settle  them  amicably,  causing  this  geographical  condition  of  the  demarca- 
tion to  be  searched  for  on  the  ground.  To  this  end  they  shall  dispose 
by  mutual  agreement  that  a  survey  be  made  by  the  Assistant  Engineers 
which  may  serve  them  to  solve  the  difficulty." 

It  is,  therefore,  not  the  fact  that  the  Experts  were  charged 
to  "  fix  equitably  "  the  frontier  line  at  the  points  where  the 
difficulty  foreseen  should  present  itself.      The  Treaty  does 
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not  authorize  them  to  do  so,  and  the  Protocol  of  1 893  enjoins 
them  to  solve  the  difficulty  by  *' causing"  the  water-parting 
line  "  to  be  searched  for  on  the  ground."  "  This  geographical 
condition  of  the  demarcation,"  the  Protocol  says  textually  : 
but  we  do  not  think  that  we  need  waste  time  by  showing  that 
the  phrase  "  this  geographical  condition  of  the  demarcation  " 
refers  without  the  least  ambiguity  to  *'  the  water-parting 
line,"  which  is,  moreover,  the  only  thing  that  has  to  be 
searched  for. 

'"diiSd?^  Thus  the  Protocol  of  1893  uttered  (so  to  say) 
M  ^M^  the  decisive  word  in  the  controversy  to  which  the 
o£2^^f  meaning  of  Article  i  of  the  Treaty  of  1881  has 
oatiML  given  rise.  The  tracing  of  the  frontier  line  is  sub- 
mitted to  a  geographical  condition,  and  this,  as  expressed  in 
unmistakable  terms,  is  the  water-parting  line. 

The  Argentine  Representative  admits  that  the  Protocol 
states  this — indeed  he  could  not  possibly  deiny  it — but  he 
attempts  to  restrict  the  scope  of  the  provision  of  Article  3. 

"  To  begin  with,"  he  textually  says  (page  269),  "  it  may  be  affirmed 
that  the  clause  does  not  lay  down  a  general  rule  applicable  to  the 
entire  extent  of  the  frontier,  but  that  it  refers  specially  to  an  isolated 
and  particular  case,  viz.  that  of  the  existence  of  valleys  formed  by  the 
bifurcation  of  the  Cordillera, 

"  Besides,  the  article  does  not  provide  that  the  division  of  waters  is 
to  be  the  only  geographical  condition  of  the  demarcation  ;  it  merely  says 
that  it  is  a  geographical  condition  ;  that  it  is  one  among  the  many  geo- 
graphical conditions." 

Beyond  all  doubt  these  two  remarks,  which  form  part  of 
one  single  argument,  complete  and  strengthen  our  own  obser- 
vation. The  Argentine  Representative  actually  acknow- 
ledges, in  the  paragraph  quoted,  that  the  division  of  the 
waters  is  the  geographical  condition  of  the  demarcation,  but 
claims  that  it  is  a  condition  applicable  only  according  to  the 
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Protocol,  to  the  special  case  of  the  existence  of  valleys 
formed  by  the  bifurcation  of  the  Cordillera,  and  in  which 
the  water-parting  line  may  not  be  clear.  In  other  words,  the 
Argentine  Representative  believes  that  the  authors  of  the 
Treaty  and  Protocol  considered  it  reasonable  to  order  the 
demarcation  of  the  frontier  to  be  made  by  the  water-parting 
line  in  all  the  points  where  this  line  should  not  be  clear,  and 
by  another  different  principle  where  it  should  be  so.  For 
our  part,  we  believe  that  there  is  no  plausible  motive  for 
ascribing  such  an  absurd  idea  to  the  negotiators  of  1878  and 
1 88 1,  and  we  rely  upon  a  less  complicated  interpretation  of 
their  intentions.  We  think  it  much  more  logical  to  suppose 
that  if  they  believed  it  good,  and  adopted  the  principle  of 
demarcation  along  the  water-parting  line,  where  that  line  did 
not  clearly  present  itself,  and  where  the  application  of  the 
principle  offered  some  difficulties,  a  fortiori  they  would  have 
held  this  principle  to  be  good  where  it  was  easy  of  applica- 
tion, in  other  words,  where  the  water-parting  line  should 
clearly  present  itself. 


Article  2  Going  back  to  the  text  of  the  Treaty,  we  find, 


of  the 


Trwity    in  Article  2  that  the  frontier  line  running  from  the 


tue  firontter  north  down   to  parallel    52°  is   designated   by  the 


ineiimiiMof  name  of  '' divortia  aqtiarum  of  the  Andes."  We 
aananim.  need  not  show  that  this  phrase  contains  an  abbre- 
viated definition  of  the  frontier  line  described  more  in  detail 
in  Article  i,  because  the  Argentine  Representative  acknow- 
ledges  this  when  he  says  (page  213)  that  Article  2  used  it  "in 
order  not  to  repeat  the  long  definition  contained  in  the 
previous  Article." 
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But,  although  there  be  concurrence  on  this  point,  we  shall 
still  need  to  establish  that  the  phrase  '*  divartia  aquarum  of 
the  Andes  "  would  lack  its  importance  as  a  simple  phrase  if 
it  were  isolated  and  new,  and  that  all  its  value  is  due  to  the 
fact  of  its  having  been,  from  the  beginning  of  the  negotiations 
of  the  Treaty  up  to  the  end,  the  formula,  as  consecrated  by 
use,  of  an  agreement  upon  the  nature  of  the  principle  of  the 
demarcation.  In  fact,  although  in  the  text  of  the  Treaty  it  is 
found  but  once,  in  the  official  documents  in  which  the  history 
giving  the  best  precedents  for  the  interpretation  of  this 
Covenant  is  written,  it  is  to  be  found  very  often.  In  1877 
Senor  Barros  Arana,  yielding  to  the  wishes  of  Seftor  Irigoyen, 
who  desired  to  establish  a  general  principle  as  the  rule  of 
demarcation  in  the  Andean  zone,  proposed  that  the  dividing 
line  should  be  the  divortium  aquarum  of  the  Cordillera  de 
los  Andes.  In  1881  the  American  Ministers  accredited  in 
Santiago  and  Buenos  Aires,  and  through  whose  means  the 
Treaty  of  this  date  was  negotiated,  synthesized  the  pre- 
ceding agreements  of  both  Governments  upon  the  same 
dividing  line  with  the  same  term,  divortium  aquarum  of  the 
Cordillera  de  los  Andes. 

The  Argentine  proposition  which  was  transmitted  to  Chile 
by  Gen.  Thomas  O.  Osbom,  by  telegram  of  the  nth  of  May, 
reads  textually  as  follows  : 

"  The  dividing  line  between  Chile  and  the  Argentine  Republic  from 
north  to  south  shall  be  acknowledged  to  be  the  divortia  aquarum  of  the 
Cordillera  de  los  Andes  to  the  52°  " 

We  say  that  this  proposition  is  Argentine  because  Seftor 
Irigoyen,  as  has  been  seen  in  the  preceding  chapter,  acknow- 
ledged, in  his  note  of  the  4th  of  June,  1881,  that  he  had 
worded  it  himself. 
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It  must  be  borne  in  mind,  however,  that  in  iSgs 
iru^yeniias  Seftor  Irigoyen  made  some  declarations  with  regard 
ttiedi^^^  to  this,  which  are  the  very  reverse  of  what  he  had 
^JJJJ^  written  in  his  own  document ;  and,  if  we  now  refer 
aooepted.  ^g^[^  ^^  these  contradictions,  it  is  because  we  find 
in  them  another  proof,  although  more  indirect  none  the  less 
sure,  that  the  Governments  of  both  countries  in  1881  were 
entirely  agreed  in  establishing  the  international  water-parting 
as  the  principle  of  the  demarcation  of  the  frontier  line. 

For  reasons  which  need  not  detain  us  here,  shordy  after 
1 88 1  the  Argentine  Republic  began  to  show  signs  of  reaction 
against  the  delimitation  determined  by  that  Covenant  for  the 
region  of  the  Andes,  and  the  formula  of  the  high  summits 
of  the  Cordillera  appeared,  replacing  that  of  the  continental 
water-parting.  It  was  asserted  that  the  Treaty  of  1881, 
rightfully  interpreted,  established  the  orographical  delimita- 
tion. Who  could  be  better  acquainted  with  the  understand- 
ing upon  which  it  was  signed  than  Senor  Irigoyen,  who  had 
negotiated  it  from  its  beginning  in  1877  ?  Senor  Irigoyen, 
therefore,  resorted  to  the  Press  in  order  to  serve  the  Argen- 
tine interest  represented  by  the  new  interpretation,  and  made 
the  declarations  which  are  already  known.  He  specially 
devoted  his  efforts  to  showing:  (i)  That  in  1877  he  had 
rejected  the  formula  of  the  divortia  aqtiarum  proposed  by 
Senor  Barros  Arana  and  replaced  it  by  that  of  the  high 
crests  of  the  Cordillera ;  and  (2)  that  the  formula  of  the 
divortia  aqtiarum  which  again  appeared  in  the  negotiations  of 
188 1,  in  the  correspondence  of  the  American  Ministers,  was 
not  his,  because  he  had  not  drafted  the  propositions  which  the 
American  Minister  at  Buenos  Aires  had  transmitted  to  his 
colleague,  and  that  he  had  been  acquainted  with  it  imper- 
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fectly.  We  have  incorporated  in  this  Statement  the  official 
documents  subscribed  to  by  Senor  Irigoyen,  which  prove  to 
demonstration  that  he  was  in  accord  with  Senor  Barros  Arana 
in  1877,  and  that  he  personally  worded  the  propositions  trans- 
mitted by  the  American  Minister  at  Buenos  Aires,  and  especi- 
ally that  one  which  recognized  as  the  boundary  between  the 
two  Republics  the  divortium  aqnarunt  of  the  Andes. 

Now,  if  by  divortium  aquarum  of  the  Andes  must  be  under- 
stood, as  claimed  by  the  Argentine  Representative,  not  the 
international  water-parting,  but  a  "  water-parting  peculiar  to 
the  high  crests  or  the  main  chain  of  the  Cordillera,"  what 
would  have  been  the  object  of  Sefior  Irigoyen's  strenuous 
efforts  to  show  that  the  s^reement  of  the  Governments  in 
1 88 1  had  not  been  effected  upon  the  formula  of  the  divortium 
aquarum  ?  Those  efforts  can  only  be  reasonably  explained  by 
admitting — what  is  the  bare  truth — that  such  formula  answers 
to  the  hydrographical  principle  maintained  by  Chile.  If  it 
answered  to  the  rule  of  the  high  summits  maintained  by  the 
Argentine  Republic,  it  would  have  been  to  Sefior  Irigoyen*s 
interest  to  deijionstrate  that  upon  it  the  agreement  of  the 
Governments  had  really  been  arrived  at. 

The  conclusion  drawn  from  this  is  so  evident  that  it  is  un- 
necessary for  us  to  insist  further  upon  the  point. 

If  by  the  preceding  remarks  we  have  succeeded  in  show- 
ing that  the  principle  of  demarcation  adopted  in  Article  i  of 
the  Treaty  of  188 1  was  that  of  the  international  water-part- 
ing, we  need  not  pause  to  show  that  this  same  Article  does 
not,  and  could  not,  contain  any  other  principle  of  demarcation. 
It  is  necessary,  however,  that  we  should  examine  it  here,  how- 
ever briefly,  from  the  point  of  view  of  the  Argentine  inter- 
pretation. 
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According  to  this  interpretation  the  frontier  line  ordained 
by  the  Treaty  to  be  marked  out  is  essentially  orographical. 
Previous  to  1893  the  Argentine  Experts  maintained  that  the 
boundary  should  run  over  "  the  highest  summits  of  the  Cordil- 
lera." After  the  Protocol  of  that  year  was  signed,  **  the  main 
chain  of  the  Andes  "  occupied  the  first  place  in  their  definition. 
And,  afterwards,  in  the  Argentine  Representative's  Statement 
we  find  the  frontier  line  located  on  the  "predominant  edge  of 
the  principal  and  central  chain  of  the  Andes,"  or  in  the  "  pre- 
dominant central  chain,"  or  in  "  the  line  of  slopes  in  the  crest 
of  the  main  chain  of  the  Andes."  These  several  quotations 
show  the  hesitations  of  the  Argentine  interpretation  respect- 
ing the  boundary  line,  which,  in  the  Chilean  view,  has  invari- 
ably been  the  divortium  aquarum  of  the  Cordillera  de  los 
Andes  from  1877  to  the  present  time. 

We  have  already  observed  in  this  same  chapter  that  it  is 
not  logical  to  admit  that  Article  i  of  the  Treaty  of  i88f,  the 
object  of  which  was  to  establish  a  principle  of  demarcation, 
should  have  intended  to  include  this  in  the  words  "the  highest 
summits  of  the  said  Cordilleras,"  which  refer  to  a  manifestly 
subordinate  idea  in  the  injunction  which  contains  them.  The 
injunction  says  that  "the  boundary  line  .  .  .  over  the 
highest  summits  of  the  said  Cordilleras  which  divide  the 
waters,"  and  therefore  no  summit  of  the  Cordillera  can 
determine  the  course  of  the  frontier  line,  or  form  part  of  the 
.boundary,  unless  it  complies  with  the  precise  condition  of 
dividing  the  waters. 

Besides,  as  we  have  had  occasion  to  remark,  the  sub- 
ordinate situation  of  the  summits  as  regards  the  waters 
becomes  more  marked  when  the  Article  enjoins  that  the 
frontier  line  must  pass  between  the  streams  which  flow  down 
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CO  either  side ;  and  still  more  patently  when,  in  the  cases 
of  difficulty  foreseen,  it  only  refers  to  the  necessity  of  dis- 
covering where  the  water-parting  line  is  to  be  found,  without 
regard  to  the  summits  and  without  even  mentioning  them 
again. 

But  there  is  another  point  we  have  hardly  touched  and 
upon  which  we  must  dwell  here  for  a  moment  It  is  the  one 
derived  from  the  fact  of  the  creation  of  a  staff  of  Experts 
for  the  solution  of  difficulties  which  might  arise  when  carry- 
ing out  the  demarcation  of  the  frontier  line  defined  in  the 
same  Article  i. 

lEannerpre.  ^^  ^^  natural,  and  as  happens  in  all  boundary 
t^^Mtnr   treaties,  the  Treaty  of  1881   must  have  provided, 

fin*  Mia 

d«t«rmiiui.  and  in  fact  did  provide,   for  the  proper  working 

tionoftbe       ^  ,  11         •  i*i«  111 

boutfanr    of  its  provisions  on  all  points  on  which  it  would  be 
dtr«rtiiuii    necessary  to   carry  out  operations  of  demarcation 


aiMQidBot  on  the  ground.     This  is  what  Article  1  stipulates 

be  clear. 

in  this  respect : 

'*  The  difficulties  that  might  arise  owing  to  the  existence  of  certain 
valleys  formed  by  the  bifurcation  of  the  Cordillera,  and  where  the 
water-divide  should  not  be  clear,  shall  be  amicably  solved  by  two 
Experts  appointed  one  by  each  party.  Should  these  fail  to  agree,  a 
third  Expert,  selected  by  both  Governments,  will  be  called  in  to  decide 
them. 

'*  A  Minute  of  their  proceedings  shall  be  drawn  up  in  duplicate, 
signed  by  the  two  Experts,  on  those  points  upon  which  they  should  be 
in  accord,  and  also  by  the  third  Expert  on  the  points  decided  by  the 
latter.  This  Minute  shall  have  full  force  from  the  moment  it  is  signed 
by  the  Experts,  and  it  shall  be  considered  stable  and  valid  without  the 
necessity  of  further  formalities  or  proceedings.  A  copy  of  such  Minute 
shall  be  forwarded  to  each  of  the  Governments.'' 


The  whole  text  of  the  preceding  provision  shows  that 
the  operation  to  which  it  refers  is  of  the  greatest  importance. 
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In  the  first  place,  it  creates  officials  of  high  rank,  the 
Experts,  in  order  to  carry  it  out.  Then,  by  the  selection  of 
a  third  Expert  to  decide  the  cases  of  disagreement  between 
them,  it  provides  for  an  arbitral  suit  and  decision.  It  finally 
declares  that  the  decisions  of  the  first  two  Experts,  whenever 
they  be  in  accord,  and  that  of  the  third  upon  the  points 
which  he  might  settle,  are  final  and  beyond  appeal — 
**  stable  and  valid  without  the  necessity  of  further  formal- 
ities and  proceedings " — and  that  they  shall  be  drawn  up  in 
a  Minute  or  Act  which  shall  be  forwarded  to  each  of  the 
Governments. 

It  must  be  borne  in  mind  that  the  whole  of  these  pro- 
visions—the appointment  of  Experts,  the  constitution  of  an 
arbitral  suit  with  the  selection  of  a  third  Expert,  and  the 
drawing  up  of  Acts  with  the  character  of  final  decisions — 
answer  the  fulfilment  of  one  single  requirement :  that  of 
solving  the  difficulties  which  may  arise  where  the  water- 
parting  line  may  not  be  clear. 

Now,  if  the  water-parting  were  not  the  frontier  line  fixed 
by  the  Treaty,  it  is  inconceivable  that  the  operation  of 
searching  for  it,  and  fixing  it  once  found,  should  be  sur- 
rounded by  so  many  formalities.  What  would  have  been 
reasonable,  according  to  the  Argentine  theory,  was  that  all 
those  formalities  should  have  been  applied  to  the  procedure 
in  virtue  of  which  the  Experts  should  arrive  at  a  decision 
by  declaring  which  of  two  equally  important  chains,  formed 
by  a  bifurcation  of  the  Cordillera,  irrespective  of  the  clearness 
of  the  water-parting  line,  should  form  part  of  the  frontier 
line.  The  antecedents  and  foundation  of  the  final  award  or 
decision  were  to  be  recorded  in  formal  Acts  or  Minutes, — a 
procedure  exclusively  reserved  in  the  Treaty  for  the  deter- 

CHAP.   XI. 


WITH    ITS   ANTECEDENT   NEGOTIATION.         329 

mination  of  the  frontier  at  the  places  where  the  water-parting 
should  not  be  clear.  But  the  provision  which  we  are 
examining  gives  occasion  for  a  last  remark.  After  enjoining 
that  a  record  be  drawn  up  of  the  decision  arrived  at  by  the 
Experts  it  adds  :  **  This  Minute  shall  have  full  force  from 
the  moment  it  is  signed  by  the  Experts,  and  it  shall  be 
considered  stable  and  valid  without  the  necessity  of  further  ' 
formality  or  proceedings."  The  sense  of  this  provision  is 
perfectly  clear.  The  Experts  are.  demarcators  of  the  frontier 
line,  and,  whenever  they  adopt  resolutions,  the  boundary  line 
is  demarcated  in  the  points  to  which  these  resolutions  refer. 
The  Treaty  does  not  prescribe  any  special  course  to  be 
followed  by  them  in  carrying  out  the  demarcation  where  it 
offers  no  difficulties ;  but  where  these  present  themselves 
it  enjoins  them  to  proceed  with  the  formalities  mentioned. 
Once  these  are  fulfilled  and  the  agreement  is  reached,  or,  in 
case  of  disagreement,  once  it  has  been  decided  by  the  third 
Expert,  there  is  a  stable  and  valid  resolution,  and  without 
further  formalities  or  proceedings  the  boundary  line  is  also 
demarcated  at  the  point  which  was  doubtful.  But  upon  what 
question  has  the  resolution  of  the  Experts  been  adopted,  and 
which  line  has  been  demarcated  ?  Upon  the  water-parting 
line  which  had  given  rise  to  difficulty  by  reason  of  its  not 
being  clear.  Therefore  this  is  the  frontier  line  of  the 
Treaty,  demarcated  with  due  formalities  where  difficulties 
existed,  and  plainly  marked  out  by  nature  itself  where  it  was 
clear. 

Moreover,  all  these  remarks  are  secondary  in  the  face  of 
the  one  derived  from  the  only  precedent  which  the  negoti- 
ations of  the  Treaty  of  1881  have  left  irrefragably  established 
for  the  interpretation  of  its  Article  i. 
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oooiaidooii-        xhe  Minister  for  Foreign  Affairs  of  the  Argen- 
JJ^^J^JJ^  tine  Republic  formulated,  on  the  nth  of  May,  for 
^JJ2l!to?of  ^^^   determination  of  the   Andean  boundary,  the 
apy.        followmg  proposition  : 

"  The  divortia  aquarutn  of  the  Cordilleras  de  los  Andes  as  far  as  the 
52°  shall  de  acknowledged  as  the  boundary  line  between  Chile  and  the 
Argentine  Republic  from  north  to  south.^^ 

The  Government  of  Chile  frankly  accepted  this  propo- 
sition, which  was  identical  with  that  which  had  been 
formulated  in  1877  by  their  Plenipotentiary  at  Buenos  Aires, 
and  the  Minister  for  Foreign  Affairs,  Seflor  Valderrama, 
gave  it  the  following  form  in  his  note  of  the  3rd  of  June  : 

"  The  boundary  between  Chile  and  the  Argentine  Republic  is^  from 
north  to  souths  as  far  as  parallel  $2^  of  latitude^  the  Cordillera  de  los 
Andes.  77ie  frontier  line  shall  run  in  that  extent  over  the  highest  summits 
of  the  said  Cordilleras  which  divide  the  waters,^* 

The  same  Minister,  in  his  note  of  the  3rd  of  June 
already  quoted,  said  to  the  American  Minister  at  San- 
tiago : 

"Seconding  on  our  part  these  same  efforts,  I  beg  to  request  the 
friendly  concurrence  of  Your  Excellency  in  order  to  place  before  the 
Argentine  Government  the  following  bases  of  settlement,  which  answer^ 
J  believe^  to  the  ideas  recently  expressed  by  both  Governments" 

The  basis  copied  was  the  first  one,  and  Seflor  Irigoyen, 
replying  under  date  of  the  4th,  said  : 

'*  First  basis  accepted  with  a  small  addition  that  completes  it  .  .  . 
and  shall  pass  between  the  streams  which  flow  down  to  either  side  .  .  . 
and  I  beg  to  state  that  the  words  added  were  already  admitted  by  both 
Governments  during  the  previous  negotiations  of  i^jj  and  1878." 

The  whole  history  of  the  stipulation  contained  in 
Article  i  of  the  Treaty  of  1881  may  be  found  free  from  all 
comment  in   these    few    documents.     They    determine    the 
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meaning  of  the  said  Article,  and  we  venture  to  hope  that 
from  them  the  Tribunal  will  form  the  conviction  that  the 
boundary  line,  stipulated  by  a  perfect  accord  between  both 
Governments,  was  the  divortium  aquarum  of  the  Andes  from 
the  north  as  far  as  the  52nd  parallel,  in  the  sense  that  the 
Chilean  Government  and  the  Chilean  Expert  has  always 
given  to  that  expression.  .     . 
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THE    BOUNDARY    LINE    FIXED    BY    THE    TREATY   OF    1881 

ACCORDING  TO   GEOGRAPHICAL   AND   OTHER 

AUTHORITIES   IN   BOTH  COUNTRIES 

TIM  boon.   'T^HE  Argentine  Statement  recalls  the  fact  that, 

cordiuera  as  the    explorations  of  Cox    in    the    Lacar 

Intended  M  Valley,   of  Vidal   Gormaz   in   the    Puelo,   and    of 


pMTtinff.  Simpson  in  the  Aisen,  had,  between  1863  and 
1 87 1,  shown  that  the  watercourses  flowing  through  those 
valleys  crossed  the  Cordillera,  before  Bello*s  formula  for  the 
boundary  line  was  accepted,  it  must  have  been  understood 
in  1877,  by  the  Chilean  as  well  as  by  the  Argentine  nego- 
tiators who  intervened  later  in  this  question,  that  when  they 
established  the  boundary  by  t/ie  Cordillera,  according  to 
that  formula,  the  headwaters  of  those  streams  and  others 
similarly  situated  would  remain  under  the  dominion  of  the 
Argentine  Republic,  as  being  on  the  eastern  side  of  the 
Andes. 

This  would  be  fair  reasoning  if,  each  time  the  Cordillera 
boundary  was  agreed  to  between  1876  and  1881,  it  had 
not  been  expressly  declared  to  be  subject  to  the  same  general 
principle  of  demarcation  throughout  its  whole  extent,  and 
were  it  not  evident,  as  we  have  shown  in  our  first 
Statement,  that  the  only  principle  of  demarcation  contained 
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either  in  Bello's  formula  or  in  the  divortium  aquarum  rule, 
is  that  of  the  general  (and  in  this  case  continental)  water- 
divide. 

In  addition  to  this,  at  the  time  of  the  signing  of  the 
Treaty,  even  the  Argentine  geographers  who  had  partly 
explored  Patagonia,  Dr.  Moreno  and  Senor  Lista,  continued 
to  apply  the  terms  "  Central  Cordon  "  or  "  principal  chain  " 
to  the  feature  of  the  ground  that  "  served  as  the  division 
of  the  waters,"  and  since  they  used  the  latter  expression 
we  are  justified  in  insisting  on  giving  it  its  logical  sense  : 
that  is  to  say  "general  "  or  "  true  "  water-divide. 

This  is  the  sense  that  Musters  gives  it  when  he  says  **  we 
had  crossed  the  watershed^'  speaking  in  1870  of  the  "  pass  "  at 
the  head  of  the  River  Teca ;  the  sense  that  Simpson  gives  it 
when  he  speaks  of  the  **  true  division  of  the  waters  "  at  the 
source  of  the  River  Aisen  in  1873;  the  same  meaning  that  the 
Governors  of  Mendoza  and  San  Juan,  the  Ministers  Frias, 
Ibanez,  Tejedor,  the  engineers  Nicour  and  Sanchez,  etc., 
gave  it  in  their  communications  and  reports  already  quoted ; 
the  same  meaning  that  Senor  Quesada  ascribed  to  the 
"demarcation  of  a  dividing  line  in  the  Andes,  divortia 
aquarmn''  when  he  called  on  the  Chilean  Government  to 
fulfil  the  promise  of  President  Bulnes,  who,  he  said,  had 
given  an  "  official,  solemn  and  unmistakable  acknowledg- 
ment, that  the  streams  (vertientes)  of  the  Cordillera  descend, 
some  towards  the  Argentine  provinces,  while  others  irrigate 
the  Chilean  territory  "  ;  the  same  meaning,  finally,  that  Dr. 
Bermejo  attributed  to  the  divortium  aquarum  rule  of 
demarcation  when  he  said  that  by  virtue  of  such  a  rule  the 
Chilean  jurisdiction  could  not  extend  further  east  than  the 
origin  of  the  Argentine  watercourses y  and  that  the  "  potreros 
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valleys  "  could  not  in  any  way  be  considered  as  an  integral 
part  of  the  Chilean  territory  "  because  their  principal  declivity 
lies  to  the  east."  ^ 

Thus,  both  in  Chile  and  the  Argentine  Republic,  as  may 
be  seen  from  these  documents  and  reports  "the  water-parting 
line"  and  '^  the  divortium  aqtuirum  de  los  Andes"  stipulated 
in  the  Treaty  of  1881  were  understood  to  represent  the 
enunciation  of  a  frontier  line  leaving  Chile  in  possession  of 
all  the  valleys  tributaries  of  her  fluvial  systems. 

We  shall  now  explain  how  it  is  that,  after  the  signing  of 
this  Treaty,  the  same  meaning  continued  to  be  given  to  the 
expression  "  water-parting  line  "  by  geographers,  explorers 
and  travellers  of  both  countries,  as  well  as  by  fofeigners, 
whenever  they  had  occasion  to  mention  it  in  connexion  with 
the  principle  of  demarcation  established  by  the  said  Treaty. 
It  must  be  remarked  that  there  was  never  any  difference 
regarding  the  general  meaning  of  the  expression,  but  that 
on  the  Argentine  side  there  was  a  tendency  to  give  it  a  re- 
stricted sense  in  certain  special  cases  where  it  was  considered 
incompatible  with  the  possession  of  certain  valleys  of  the 
Cordillera  the  possession  of  which  seemed  desirable  :  either 
by  totally  omitting  the  terms  which  imply  the  subordination 
of  the  Cordilleran  boundary  to  the  hydrographical  condition, 
or  by  proclaiming  new  expedient  theories  according  to 
which  a  so-called  "  normal "  course  of  the  waters  of  those 
valleys  would  be  opposed  to  their  actual  course. 

!>,.  irt.  Keeping  to  chronological  order  we  must  begin 

^^nwtlimit    the  history  of  the  interpretation  of  the  Treaty  of 

ArgmtiM    1 88 1  by  dealing  with  the   geographical   inconsis- 

is«i.       tencies  involved  in  the  interpretation  given  to  the 


*  Bermejo,  La  Cuestion  ChtUna^  p.  102. 
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Article  relating  to  the  boundary  line  by  Dr.  Irigoyen,  the 
Argentine  negotiator  himself,  when  he  stated  that  the  line 
he  had  secured  was  full  of  '*  probabilities"  for  the  Argentine 
Republic  on  the  Pacific  side,  while  Chile  was  permanently 
cut  off  from  the  Atlantic  side. 

The  words  of  Dn  Irigoyen  to  this  effect,  in  his  speech 
delivered  during  the  discussion  that  led  to  the  approval  of 
the  Treaty  by  the  Argentine  Congress,  have  been  quoted  in 

App.  Doc. 

the  Argentine  Statement  (p.  214)  and  we  reproduce  them     No.  27. 
in   the   Appendix,    together   with    the   foundations   for   that 
statement  based  on  information  supplied  by  Dr.  Moreno  to 
Dr.  Irigoyen. 

According  to  Dr.  Moreno  *'  the  central  cordon  runs  at  a 
long  distance  to  the  west "  from  the  easternmost  inlets  of 
the  Pacific,  and  it  was  this  circumstance  which  led  him  to 
believe  that : 

"  The  Treaty  which  fixed  to  Argentine  temtory  its  southern  limit  on 
the  53nd  parallel,  and  its  western  one  on  the  Cordillera  of  the  Andes, 
allowed  the  Argentine  Republic  to  Jiave  ports  on  waters  belonging  to  the 
Pacifier 

Without  stopping  to  inquire  how  a  **  central  cordon  that 
serves  as  the  division  of  the  waters  "  could,  according  to  the 
writer  of  this  sentence,  let  inlets  of  the  sea  pass  from  one 
side  to  the  other ;  without  pausing  to  reflect  that  it  was 
incompatible  with  simple  good  faith  to  suppose  for  a  moment 
that  Chile  who  had  objected  through  the  American  Minister, 
on  the  1 8th  of  May,  1881,  to  the  boundary  line  touching  the 
waters  of  the  Straits  near  the  Atlantic  entrance,  could  have 
given  her  assent  to  the  Treaty  on  the  understanding  that  some 
inlets  of  the  Pacific  might  become  Argentine,  Dr.  Irigoyen 
proceeded  to  transmit  to  the  Representatives  of  his  country 
the  information  tendered  by  Dr.  Moreno,  anticipating  that  : 
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"  While  I  am  persuaded  (he  said)  that  by  the  Agreement  of  July  we 
do  not  deliver  up  ports  on  the  Atlantic^  I  think  it  probable  that  the 
Republic  acquires  them  in  the  waters  which  flow  towards  the  Pacific." 

If  the  Argentine  Minister  had  considered  this  point  with 
due  attention,  he  would  have  observed  that  Dr.  Moreno  had 
failed  to  grasp  the  whole  meaning  of  the  ist  clause  of  the 
Treaty  when  he  based  his  deductions  on  the  alleged  fact  that 
the  clause  referred  to  determined  the  western  boundary  of  the 
Argentine  Republic  along  "the  Cordillera  de  los  Andes." 
Had  Dr.  Irigoyen  paid  more  attention  to  this  point,  he  would 
have  remembered  that  the  Cordilleran  boundary  line  was 
subject  to  a  geographical  condition  which  had  been  agreed 
to  as  far  back  as  1877  with  the  object  of  solving  the 
**  Potreros "  question  ;  that  this  condition  had  been  incor- 
porated in  the  Treaty  under  three  different  forms,  involving 
the  same  fundamental  idea  of  complete  separation  of  waters 
between  both  countries,  and  consequently  that  it  must  neces- 
sarily be  incompatible  with  the  possession  of  an  inch  of 
the  Pacific  shore  by  the  Argentine  Republic. 

At  the  risk  of  repetition,  we  cannot  but  point  out  to  the 
Tribunal,  with  the  aid  of  official  documentary  evidence, 
how  utterly  baseless  were  the  expectations  which  the 
Argentine  Minister  sought  to  foster  in  his  country's  Con- 
gress on  the  said  occasion. 

In  the  first  place,  attention  must  be  called  to  the  fact 
that,  throughout  the  whole  controversy  concerning  Patagonia, 
from  1847  onwards,  the  dispute  has  always  been  confined 
to  the  Continent,  and  that  the  Argentine  Republic  never 
expressed  so  much  as  a  hope  of  being  able  to  claim  any 
part  (however  insignificant)  of  the  Pacific  channels  or  inlets 
of  Western   Patagonia.     The  best  proof  of  this  is  that  the 
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Minister  did  not  mention  the  matter  in  the  light  of  existing 
rights  to  be  confirmed,  but  in  the  light  of  a  probable  **  acquisi- 
tion'' 

Now,  according  to  the  precedents  created  during  the 
negotiation  of  the  Treaty,  there  was  not  the  slightest 
probability  of  such  an  acquisition. 

In  the  first  place,  the  inlets  to  which  Seftor  Irigoyen 
referred  in  his  speech,  and  which  are  the  only  ones  to 
be  taken  into  account  in  these  remarks,  are  :  "  Canal  de 
las  Montafias.''  *'  Worsley  Sound,"  "  Last  Hope  Inlet," 
**  Disappointment  Bay,"  and  **  Obstruction  Sound."  These 
altogether  wash  some  500  miles  of  coastline.  But  the  whole 
of  this  coast  was  perfectly  well  known  when  the  Treaty 
was  negotiated,  as  it  had  appeared  on  charts  of  navigation 
from  the  beginning  of  the  century  ;  and  it  is  out  of  the 
question  that  *'  probable  "  acquisitions  could  be  made  thereon, 
as  might  possibly  happen  in  the  case  of  unknown  lakes  or 
rivers  discovered  subsequently  in  territories  still  unexplored. 
On  this  well  known  coast  only  real  acquisitions  could  be 
made,  and  the  best  proof  that  the  Argentine  Republic  did 
not  make  such  acquisitions  is  afforded  by  the  Minister  who 
negotiated  the  Treaty  when  he  stated  that  he  was  not  sure 
that  he  had  made  any  acquisitions  and  he  only  considered 
them  **  probable."  This  proof  is  further  corroborated  by  the 
fact  that  the  Government  of  Chile  never  made  the  slightest 
observation  regarding  the  point,  and  it  is  moreover  absurd 
to  suppose  that  they  would  have  permitted  the  Argentine 
Republic  to  settle  on  the  coast  of  the  Pacific  and  thus 
interrupt  the  continuity  of  the  Chilean  territory. 

But,  apart  from  this,  the  documents  afford  positive  proofs 
that  the  Argentine  negotiator  had  no  idea  that  the  boundary 
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line  could  intersect  a  channel  or  sea-arm  along  parallel 
52°.  The  proposition  of  the  Argentine  Government  of  the 
nth  of  May  was  that  **a  straight  line  should  be  traced  as 
the  boundary  from  the  divortium  aquarum  of  the  Andes  in 
parallel  52°  as  far  as  Point  Dungeness."  The  Government 
of  Chile  objected  to  this  proposition  in  the  following  terms, 
which  appeared  in  the  telegram  of  the  American  Minister 
at  Santiago  to  his  colleague  in  Buenos  Aires  dated  the  i8th 
of  May  : 

"Received  your  telegram  of  the  nth.  When  informing  the 
Government  of  the  compromise  contained  in  the  latter  part,  it  was 
remarked  to  me  that  in  tracing  a  line,  as  is  proposed,  from  the  divortia 
aquarum  of  the  Andes,  52°  and  extending  it  in  a  straight  line  to 
Dungeness  Point,  such  line  would  have  to  pass  at  some  points  over  water ^ 
thus  establishing  confusion,  Jf  you  examine  the  configuration  of  the 
land  in  the  northern  part  of  the  Straits,  you  will  find  very  pronounced 
sinuosities  which  confirm  the  accuracy  of  the  remark  made  to  me.  // 
is  considered  here  thai  there  is. some  error  in  the  telegram,  and  that  the  idea 
of  the  Argentine  Government  must  be  that  such  a  line  should  always  run 
over  land,  determining  some  points  at  a  certain  distance  from  the  coast, 
in  the  vicinity  of  Dungeness  Point.  Explanations  are  required  estab- 
lishing clearly  the  idea  of  the  Argentine  Government  upon  this  point." 

As  may  be  ^een,  the  Government  of  Chile  considered 
that  a  frontier  line  passing  at  any  point  over  water  could 
only  be  proposed  to  them  as  the  result  of  a  mistake,  and 
they  supposed  that  the  intention  of  the  Argentine  Govern- 
ment must  have  been  that  it  should  not  abandon  the  main 
land.  Consequently  they  requested  an  explanation  of  the 
idea  in  order  to  consider  it  carefully. 

To  such  a  request  the  Argentine  Government  would 
naturally  reply  with  perfect  sincerity,  clearness  and  precision, 
as  to  what  their  intention  was,  and  would  leave  no  obscurity 
whatsoever  to  mislead  the  Government  of  Chile,  Their 
reply,     contained      in     a     telegram    from     the     American 
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Minister  at  Buenos  Aires  dated  the   20th  of  May,  was  as 
follows  : 

''Respecting  the  doubt  which  you  have  regarding  the  line  which 
shall  start  from  the  52°  in  a  straight  line  as  far  as  Dungeness  Point,  it  is 
possible  that  if  the  maps  give  the  sinuosities  of  the  ground  with  accuracy, 
the  line  may  enter  the  water  in  its  prolongation  in  the  vicinity  of  Watering 
Place.  ..." 

It  appears  from  this  reply  that  the  Argentine  Govern- 
ment, examining  the  objection  of  Chile  with  the  aid  of  the 
maps  at  hand,  found  that  the  line  proposed  by  them  would 
strike  the  water  at  one  single  point, — Watering  Place, — to- 
wards the  eastern  extremity  of  the  Straits  of  Magellan.  It 
may  be  gathered  from  this,  therefore,  that  in  their  opinion 
and  intention  the  sai4  line  should  not  intersect  the  channels 
or  arms  of  the  sea  through  which  parallel  52  passes  in  its 
western  prolongation,  but  that  its  point  of  termination  should 
remain  to  the  east  of  all  those  channels.  (See  sketch  map  on 
next  page).  This  conclusion  is  irrefutable,  having  regard  to 
the  established  fact  that  the  Argentine  Government  made 
the  above  reply  to  the  Government  of  Chile,  when  invited 
to  express  their  views  in  this  connexion  with  all  possible 
clearness. 

Subsequently,  on  the  31st  of  May,  the  Argentine  Govern- 
ment accepted  the  proposal  that  the  boundary  line  should 
not  strike  the  water  at  Watering  Place  but  should  be 
traced  thence  over  main  land.  This  being  so,  it  was 
necessarily  understood  that  the  whole  line,  as  far  as  the 
intersection  of  parallel  52  with  the  divortium  aqtiarum  of  the 
Andes,  should  run  over  land.  Therefore,  by  this  agree- 
ment between  the  Governments,  arrived  at  deliberately  and 
with  full  knowledge  of  the  matter,  it  was  clearly  implied  that 
the  point  of  intersection  of  parallel  52  with  the  divortium 
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aquarum  of  the  Andes  was  situated  to  the  east  of  Dis- 
appointment Bay,  because  otherwise  the  line  would  have 
to  intersect  water  at  the  western  end  of  its  course,  thus 
entailing  consequences  which  would  have  been  much  more 
detrimental  to  Chile  than  that  which  had  originated  the 
objection  just  mentioned. 

The  inevitable  conclusion  of  this  is  that  the  expression 
'* divortium  aquarum  of  the  Andes"  was  evidently  used  in 
a  strictly  technical  sense,  as  it  was  a  well  known  fact  that  the 
eastern  branches  of  the  Cordilleras  are  interrupted  by  a  plain 
to  the  east  of  "  Disappointment  Bay  "  near  the  52nd  parallel. 

It  is  important  to  remark  here  that  although 
Senor  Irigoyen's  speech  appears  to  have  been 
printed  in  1882,  it  was  not  known  in  Chile  till  several  years 
later.  There  is  reason  to  believe  that,  as  it  was  delivered 
during  some  secret  sessions  of  Congress,  it  was  withheld, 
and  this  supposition  is  confirmed  by  the  fact  that  the  Argen- 
tine writers  themselves  who  upheld  the  claim  to  ports  in  the 
Pacific  never  quoted  the  authority  of  this  statesman  pre- 
vious to  the  year  1895:  an  unaccountable  circumstance  had 
they  been  acquainted  with  his  speech. 

Be  that  as  it  may,  we  need  only  add  that  Dr.  Irigoyen's 
own  interpretation  of  the  Boundary  Treaty  negotiated  by 
him  was  divested  of  all  authority,  and  the  expectations 
founded  thereon  completely  swept  away  in  1893,  when  a 
Protocol  stated  that  both  Governments  declared  that  according 
to  the  spirit  and  by  the  provisions  of  the  Treaty  ^1881  the 
Sovereignty  of  each  State  over  her  littoral  was  absolute,  and 
that  Chile  was  entitled  to  have  a  western  territory  towards 
the  Pacific  precisely  as  the  Argentine  Republic  had  an 
eastern  territory  towards  the   Atlantic,  thus  confirming  the 
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original  and  essential  idea  that  the  boundary  line  must  keep 
within  the  mainland  between  both  oceans. 
tt!^oftiie  ^^^  ^^^  pretensions  of  the  Argentine  Republic 
awunm^  to  dominion  over  the  southern  Pacific  Inlets  were 
pJJSjJiJilM  graphically  expressed  in  1882,  in  a  map  which 
ongML*  escaped  notice  in  Chile,  but  to  which  attention 
was  called  in  Petermanns  Mitteilungen  (1882),  wherein  the 
inconsistency  of  the  novel  Argentine  interpretation  of  the 
Treaty  of  Limits  was  pointed  out  as  follows  {loc.  ciL  p.  278)  : 

"  From  Buenos  Aires  we  have  received  a  map  of  Patagonia :  *  Carta 
parcial  de  ia  region  austral  de  la  RepMlica  Argentina  que  comprende 
los  llmites  fijados  por  el  Tratado  de  Octubre  de  1881/  which  map,  con- 
structed by  Lieut.-Col.  Fr.  Host,  Lieut.-Col,  Fontana  and  Capt. 
Rittersbacher,  appeals  mainly  to  our  interest  on  account  of  the  Argentine 
interpretation  of  the  Boundary  Treaty  with  Chile  revealed  therein. 
The  frontier  line  is  drawn  in  such  a  manner  that  Obstruction  Sound 
together  with  Worsley  Sound  and  Last  Hope  Inlet,  which  run  inland 
from  the  west,  in  52°  south  latitude,  are  shown  as  belonging  to  Argentina. 

"It  is  true  that  in  the  text  of  the  Treaty  of  October  22,  1881,  it  is 
said  that  the  boundary  between  Chile  and  the  Argentine  Republic  is, 
from  north  to  south  as  far  as  the  52nd  parallel,  the  'Cordillera  de  los 
Andes ' :  but  it  is  afterwards  also  laid  down  that :  the  boundary  line 
shall  run  over  the  highest  summits  of  the  said  mountains  which  mark 
the  *  water-parting,'  and  it  is  moreover  stated  in  Article  2  that :  from  the 
intersection  of  the  52nd  parallel  with  the  70th  meridian  to  the  west,  the 
52nd  parallel  shall  be  followed  as  far  as  the  water-parting  of  the  Andes. 
As  the  water-parting  of  the  Andes  is  indisputably  situated  east  of 
*  Obstruction  Sound,'  *  Worsley  Sound,'  etc.,  it  follows  logically  that 
these  waters  must  be  adjudicated  to  Chile,^* 

During  the  years  following  the  ratification  of  the  Treaty, 
there  were  many  opportunities  for  travellers,  explorers  and 
geographers   to  show  how  they  practically  understood    the 
boundary  line  that  had  just  been  agreed  to. 
^  ^  ^.  In    1882    Don  Vicente    Perez   Rosales,    a    well 

'^Perlwf*'  known  Chilean  statesman,  author  of  a  geographical 
Bosaies.    u  gggay "    on    Chile,    from   which    quotations    have 
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been  made  in  the  Argentine  Statement  (p.  67),  published 
another  work  ^  wherein  he  describes  many  journeys 
through  the  Cordilleras,  and  in  which  the  boundary  line 
appears  as  being  identified  with  the  division  of  the  waters, 
thereby  clearly  giving  it  to  be  understood  that  there  is  only 
one  division  of  the  waters  between  the  two  countries,  only 
one  ridge  that  divides  the  waters,  and  that  this  is  the  one 
which  forms  the  boundary. 

"  The  Cordilleras  Riojanas  (he  says)  exhibit  three  principal  cordons 
crowned  by  mighty  snow-clad  mountains,  and  separated  from  each  other 
by  very  high  valleys :  the  Cordon  of  Sierra  Famatina,  of  more  than 
6,000  metres ;  that  of  Guaudacol,  and  that  in  which  occurs  the  separation 
of  the  waters  between  the  two  /Republics  "  (page  103). 

Speaking  of  the  volcano  of  Peteroa,  he  also  says  that 

"its  summit  with  its  immense  crater  divides  the  waters  between  Chile 
and  the  Province  of  Mendoza"  (page  114). 

According  to  the  first  of  these  quotations  the  northern 
Cordilleras  are  composed  of  three  cordons  or  ranges  equally 
important,  each  of  which  necessarily  divides  its  own  waters, 
and  accordingly  bears  its  own  peculiar  watershed ;  but 
only  one  of  them  contains  the  water-parting  between  the  two 
Republics.  This  can  be  said  simply  because,  besides  being 
the  boundary  range,  it  is  nowhere  traversed  by  a  river 
carrying  to  one  of  the  Republics  the  waters  that  have  been 
collected   on  the  territory  of  the  other. 

About  the  same  time,  Colonel  J.  M.  Olascoaga, 

Colonel 

oiMooAga.  an  Argentine  geographer  and  surveyor,  who,  after 
undergoing  exile  in  Chile,  had  returned  to  the  ranks  of  the 
Argentine  Army,  and  had  been  entrusted  with  a  scientific 
exploring  mission  in  the  southern  Andean  territories,  sent  in 


App.  Doc. 
No.  28. 


*  Recuerdos  del  Pasado^  Santiago,  1882. 

CHAP.  XII. 


344  SENSE  GIVEN   TO  THE   TREATY   BY 

an  official  report  wherein  he  states  in  unmistakable  terms 
what  the  feature  was  that  determined  the  beginning  of  Chilean 
jurisdiction  and  constituted  the  international  boundary. 

The  Report  to  which  we  allude  is  dated  the  23rd  of 
May,  1882,  and  contains  information  regarding  the  practic- 
ability of  a  public  road  to  Chile  through  the  Paramillos 
and  Maipo  Passes.  The  passages  of  this  Report  which  in 
any  way  relate  to  the  present  question  are  included  in  the 
Appendix.^ 

It  is  therein  stated  that  the  Rio  Diamante  flows  enclosed  App.  Doc. 
between  two  Cordilleras,  in  a  deep  valley  eroded  out  of  a 
large  ^'plateau  that  forms  the  general  characteristics  of  the 
whole  road*'  and  at  the  extremity  of  which  "  are  found  the 
first  sources  of  the  Rio  Maipu,  which  determine  the  Chilean 
jurisdiction." 

"  The  line  of  demarcation  between  the  two  countries  [he  goes  on  to 
say]  is  almost  imperceptible  on  this  plain  .  .  .  the  depression  of  the  Cor- 
dillera at  this  pass  is  so  remarkable  that  it  is  truly  surprising  to  find  the 
headwaters  of  a  Chilean  river,  and  the  perfect  and  clear  indication  of  the 
international  boundary^  where  it  seems  that  one  has  not  even  Ijegun  the 
ascent  to  the  heights  where  the  anticlinal  summit  should  be  found." 

In  another  Report,  dated  the  3r^  of  June,  1883,  Seiior 
Olascoaga  called  the  **  cordon  central  de  los  Andes  "  that  which 
divides  the  waters  at  the  origin  of  the  River  Agrio,'  though 
the  said  cordon  is  not  that  which  includes  the  greatest  heights 
in  this  region,  as  he  puts  it  in  another  document  which  will  be 
quoted  further  on.     He  further  said  in  the  Report  just  quoted  : 

"  I  believe  it  to  be  unquestionable  that  the  (volcano)  Corcovado  is 
a  point  of  the  boundary  line,  as  on  its  eastern  slope  rises  our  river 
Chuvug  »  3  [i.e.  Chubut]. 

*  Published  in    Benjamin  Vicuna   Mackenna's  work,  A  traves  de  los  Andesy 
Santiago,  1885,  pp.  239-250. 

•  Memoria  del  Departamento  de  Ingenieros  Militares^  etc.,  by  its  Chief,  Colonel 
Don  Manuel  J.  Olascoaga,  Buenos  Aires,  1883,  p.  48.  '  Loc,  cit,  p.  86. 
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Colonel  Olascoaga,  moreover,  did  not  confine  the  terms  of 
his  interpretation  of  the  boundary  agreement  to  official  docu- 
ments. 

On  the   15th  of  March,   1883.  the    Tribuna  Nacional  of  ^?f;.^^ 
Buenos    Aires    published    an    important   article    signed    by 
Colonel    Olascoaga,  entitled   **  Lonquimay — the   true  bound- 
aries',' which   was    accompanied    by   a   sketch   map  herein  Platen. 
attached. 

Beginning  with  the  remark  that  in  this  region,  and  almost 
without  exception, 

"  the  Cordilleran  system  which  demarcates  the  jurisdictional  boundary 
between  Chile  and  the  Argentine  Republic  is  not  indicated  by  the 
greatest  heights," 

he  goes  on  to  say  that  : 

"  The  Cordilleran  chain  to  which  the  extinct  volcano  Lonquimay  be- 
longs is  the  most  conspicuous  and  the  highest  ..."  and  that  "  a 
traveller,  coming  from  the  east,  as  he  approaches  it  entertains  the  con- 
viction that  the  Chilean  frontier  must  be  there,  and  only  perceives  that 
he  is  in  Chilean  territory  when,  before  reaching  that  Cordillera,  he  finds 
his  way  barred  by  the  waters  of  Lake  Hueyeltue  or  the  Rio  Bio-bio 
which  issues  from  it,  and  flows  northwards." 

After  explaining  the  mistake  made  by  the  Chilean  geo- 
grapher Pissis,  who  has  drawn  on  his  map  the  boundary 
line  over  the  Callaqui- Lonquimay  range — a  mistake  due  to  his 
being  unable  to  explore  the  upper  Bio-bio  valley,  which  was 
then  occupied  by  rebel  Araucanians  and  Pampas  Indians — 
Senor  Olascoaga  complains  that  further  south  Pissis  had  erred 
in  a  precisely  contrary  sense  by  drawing  an  "imaginary 
geographical  line  which  left  on  the  side  of  Chile  many  rivers, 
streams  and  lakes  the  waters  of  which  flow  into  our  great 
River  Limay."  ^ 

I  '  On  this  point  Olascoaga  was  mistaken,  but  this  does  not  diminish  the  value 

of  his  view  as  to  the  principle  of  demarcation. 

CHAP.  XII. 


346  SENSE   GIVEN   TO   THE   TREATY   BY 

He  also  protested  against  Chilean  forces  being  encamped 
at  Maichin,  on  the  banks  of  the  River  Travun-Cura  (or  Tran- 
cura),  because,  as  he  believed,  this  river  was  also  a  tributary 
of  the  Limay.^  There  can  be  no  shadow  of  doubt  as  to  the 
nature  of  the  mistake  made  by  Colonel  Olascoaga,  for  the  sup- 
posed course  of  the  Argentine  River  Travun-Cura  is  plainly 
shown  on  his  sketch  map,  together  with  the  Manchanaco  and 
Coyun-Cura,  which  rise  on  the  eastern  slope  of  a  range  stretch- 
ing in  a  north-easterly  direction  from  the  volcano  Villarica. 

In  this  sketch  the  boundary  line  is  drawn  strictly  accord- 
ing to  the  water-parting,  encircling  on  the  eastern  side  the 
Bio-bio  valley,  and  leaving  within  Chilean  territory  the  lofty 
range  of  mountains  through  which  the  river  breaks  westwards. 

Some  time  after.  Colonel  Olascoaga,  having  recognized  his 
error  as  to  the  course  of  the  River  Trancura  (Travun-Cura), 
published  a  new  map  in  four  sheets,  wherein  the  true 
course  of  the  river  is  shown  towards  Lake  Villarica,  but  this 
time  he  studiously  abstained  from  indicating  any  boundary 
line  on  the  map. 

In  the  month  of  January,  1883,  a  circumstance  occurred 
which  gave  rise  to  very  important  declarations.  At  Huechu- 
Lafquen,  (Lat.  S.  39°  45')  on  the  Argentine  side,  there 
existed  a  garrison,  from  which  the  commanding  officer  had 
detached  some  of  his  troops  to  two  places  called  Rehueico  and 
Carirrine,  lying  on  the  Pacific  slope.  At  Villarica,  on  the  same 
side,  a  Chilean   garrison  existed,  and,   on  the    17th  of  the 

App.  Doc. 

month  named,  the  officer  in  command  addressed  himself  in     ^^-  3i- 
writing   to   the    Argentine    commander,  requesting    him    to 
withdraw  his  troops  from  the  places  mentioned. 


/  This  was  also  a  mistake  on  the  part  of  Olascoaga.     The  Trancura  is  a  tribu- 
tary of  the  Chilean  river  Tolten. 
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"in  which,"  he  said,  "as  you  may  have  observed,  the  waters  flow 
towards  the  west  and  fall  into  our  rivers." 

The  Argentine  officer,  Colonel  Godoi,   in   his  ^gf-^-      . 
a«*^      reply,  dated  the   22nd  of  January,  1883,  admitted 
the    possibility   that 

"  Argentine  officers  might,  without  knowing  it,  have  trespassed  beyond 
the  boundary  line," 

and  proceeded  to  excuse  them  on  the  ground   that  though 
such  a  line  was 

**  determined  by  the  course  of  the  waters,  it  was  very  difficult  to 
identify  it  at  first  sight,  since  these  streams,  as  you  must  have  had 
occasion  to  note,  generally  have  a  course  so  irregular  that  the  true  one 
can  only  be  ascertained  by  a  survey,  for  often  a  stream  which  begins 
flowing  to  the  west,  when  descending  to  the  valleys  follows  their  natural 
declivity  and,  bending,  discharges  into  the  rivers  that  carry  their  waters  to 
our  ocean,  or  vice  versa. ^^ 

We  take  due  note  of  these  two  declarations.  To  re- 
capitulate them  :  Colonel  Olascoaga  plainly  stated  that  the 
Upper  Bio- bio  valley  belonged  to  Chile,  because  the  Bio- bio 
was  a  Chilean  river,  though  its  sources  were  to  the  east  of 
the  most  conspicuous  and  highest  chain  ;  and  he  applied  the 
term  central  chain  to  the  water-dividing  ridge,  not  on 
account  of  its  central  position  with  reference  to  other  chains, 
but  evidently  because  it  was  the  centre  of  distribution  of  the 
waters  between  the  two  countries.  Colonel  Godoi  proved 
even  more  clearly  that  the  boundary  was  determined  by  the 
true  course  of  the  waters,  so  that  if  a  survey  were  necessary, 
it  was  not  to  be  an  inquiry  as  to  the  importance,  height  or 
general  trend  of  the  mountain  ranges,  but  only  as  to  the 
true  course  of  the  streams,  following  the  natural  declivity  of 
the  valleys,  down  to  their  ultimate  outlet  into  the  ocean. 
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Meanwhile,  as  narrated  in  the  Argentine 
^^Li2^  Statement  (pp.  724-732),  detachments  of  the 
***"'  Argentine  army  penetrated  a  little  further  south 
than  the  places  already  named,  as  far  as  the  eastern  borders 
of  Lake  Lacar,  the  waters  of  which  flow  into  the  Pacific 
Ocean  ;  and  in  1883  an  Argentine  map  was  drawn  showing 
this  fact. 

The  occupation  of  this  locality  and  the  erection  on  it, 
in  1883,  of  a  small  fort,  about  two  miles  to  the  west  of  the 
water-parting  line,  passed  unnoticed  in  Chile.  This  can  be 
easily  explained.  The  Chilean  troops,  who  were  mainly 
occupied  in  subduing  the  rebel  Indians,  had  never  reached 
such  a  southern  latitude,  because  no  Indians  existed  there  to 
be  subdued.  As  a  matter  of  fact  the  region  west  of  Lakes 
Lacar  and  Pirehueico  was  uninhabited,  and  thus  it  is  con- 
ceivable that  up  to  that  time,  and  till  a  much  later  period,  no 
necessity  was  ever  felt  for  finding  out  where  the  water- 
parting  line,  or,  in  other  words,  the  frontier  line  of  both 
countries,  was  situated. 

It  therefore  devolved  upon  the  Argentine  officers  who 
reached  those  places  with  troops  in  the  year  mentioned, 
to  ascertain  whether  the  fort  or  hut,  which  they  had  ordered 
to  be  built  on  the  Maipu  valley,  was  situated  within  the 
confines  of  their  own  country,  so  as  to  avoid,  in  the  event 
of  its  not  being  so,  a  breach  of  the  Boundary  Treaty. 
This  was  a  moral  obligation  from  which  they  could  not 
consider  themselves  excused  simply  because  there  were  no 
witnesses  to  the  violation  of  alien  territory  or  authorities  to 
protest  against  it.  It  has  just  been  seen  in  the  cases  of 
the  occupation  of  Rehueico  and  CarirriRe  by  Argentine 
troops    that   the    Chilean    military    authorities    of    Villarica 
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hastened  to  protest  against  such  an  occupation  as  soon  as 
they  had  been  informed  of  it,  and  the  commander  of  those 
troops  acknowledged  and  excused  the  violation  of  Chilean 
territory,  alleging  that  it  was  not  always  easy  to  know  where 
the  water-parting  line,  which  constituted  the  frontier,  was  to 
be  found. 

The  similarity  of  the  topographical  features  at  the  head- 
waters of  the  Lacar  valley,  with  some  other  points  of 
the  water-parting  line,  which  have  been  acknowledged  as 
a  part  of  the  frontier  by  Argentine  authorities,  will  be 
demonstrated  further  on.  At  present  it  may  suffice  to 
observe  that  if  the  rule  of  demarcation  applied  further 
north  by  virtue  of  the  Treaty  in  force  was  not  respected  at 
this  particular  point  by  the  Argentine  army,  such  action 
simply  implies  that  the  said  forces  violated  the  Treaty  in 
this  instance. 

jVIoreover,  it  may  be  advisable  to  point  out  that,  through- 
out the  prolix  dissertations  of  the  Argentine  Statement 
(pp.  720-739)  concerning  the  Argentine  occupation  of 
lands  at  the  Lacar,  not  a  single  proof  has  been  adduced 
that  the  Chilean  authorities  positively  consented  to  this 
occupation,  or  that  any  of  them  accepted  as  the  boundary 
line  some  chain  to  the  west  of  the  said  lake.  On  the 
other  hand  it  has  just  been  seen  that  the  Argentine 
military  authorities  had  expressly  acknowledged,  at  the 
headwaters  of  the  Bio-bio  and  of  the  Rehueico,  that  the 
frontier  was  determined  by  "  the  course  of  the  waters." 
ca  tain  ^^  ^^^  same  year,    1883,   and    to  the  south  of 

*^^"**^  the  headwaters  of  the  Bio-bio  and  of  the  Valdivia, 
some  exploring  expeditions  under  Argentine  officers  reached 
points  hitherto  unknown  in  Chile  owing  to  the  difficulty  of 
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penetrating    their    dense    forests.      One    of   these   officers, 

Captain  Jorge   Rohde,  crossed  over  the  continental  divide 

and  advanced  till  he  came  in  sight — so  at  least  he  believed 

— of  Reloncavl  Inlet  ;   and,  on  returning  to  Buenos  Aires,  -^PP-  ^^• 

he  gave  utterance  to  certain  opinions  upon  the  boundary  line 

which  deserve  to  be  placed  on  record. 

These  opinions  could  scarcely  be  quoted  as  an  interpreta- 
tion of  the  Treaty  of  1881,  since  their  author  did  not  appear 
to  know  that  a  boundary  line  had  actually  been  agreed  upon 
two  years  before  his  expedition  ;  but  they  are  instructive  as 
showing  the  variability  of  the  Argentine  official  criterion — 
studiously  mindful  of  the  principles  adopted  for  the  demarca- 
tion whenever  any  advantage  could  be  derived  from  them, 
but  utterly  regardless  of  them  in  the  opposite  cases. 

On  the  3rd  of  March,  1883,  Captain  Rohde  reached,  as 
he  says,  ^ 

"  one  of  the  many  places  that  form  the  limit  of  the  waters  between 
the  Atlantic  and  Pacific  Oceans,  but  I  was  not  at  the  frontier  between 
the  two  countries,  as  according  to  my  opitiion  the  line  of  the  water  parting 
is  not  the  natural  frontier  between  the  Argentine  Republic  and  that  of 
Chile^  and  never  can  be  their  political  frontier  without  great  detriment  to 
our  side,^^ 

Later  on,  going  into  further  details  as  to  his  own  idea  of 
the  characteristics  of  the  frontier  line,  he  says  : 

**  As  a  natural  frontier  between  the  two  countries,  no  other  line  can 
be  accepted  than  the  real  Cordillera  :  that  is,  that  chain  in  which  the 
largest  number  of  high  peaks  are  found.  It  is  even  now  generally  believed 
that  the  line  which  can  be  traced  along  the  highest  peaks  is  coincident 
with  that  which  forms  the  water-parting,  and,  as  a  consequence  of  this 
widely  spread  belief,  that  where  a  stream  rises  flowing  to  the  west^  the 
Chilean  territory  begins,  and  in  like  manner  the  Argentine  territory, 
where  the  waters  flow  to  the  east." 


J  1  Boletin  del  Instituto  Geogrdfico  Argentina,  1883,  vol.  iv.  p.  171. 
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Captain  Rohde  says  also  that 

"We  Argentine  officers  have  been  called  ignorant  because  we  did 
not  immediately  know,//vM  the  course  of  the  waters^  if  we  were  or  were 
not  in  Argentine  or  Chilean  territory." 

As  we  are  not  dealing  at  present  with  the  geographical 
aspect  of  Captain  Rohde's  explorations,  but  only  with  his 
views  and  definitions  of  the  boundary  line,  or  the  lines  which 
he  thought  ought  or  not,  to  be  the  boundary,  we  shall 
only  point  out  the  fact  that  he  acknowledges,  a  few  lines 
further  on,  that  a  line  drawn  between  the  headwaters  of 
streams  which  have  a  definitive  opposite  course  constitutes 
what  is  called  "  the  principal  tine  of  the  water-parting  "  and 
also  "  the  true  water  [parting]  boundary T 

Captain  Rohde's  statements  give  rise  to  points  of  con- 
siderable importance.  In  the  first  place,  though  he  discourses 
at  length  upon  the  boundary  question,  he  does  not  (we 
repeat)  seem  to  have  been  aware  that  there  was  a  Treaty  in 
force  ;  for,  in  his  lecture,  he  never  makes  any  reference, 
direct  or  indirect,  to  it.  He  only  gives  his  **own  opinion'' 
as  to  the  detrimental  consequences  resulting  from  the  accept- 
ance of  a  zig-zag  line  as  a  political  frontier,  without  ever 
inquiring  whether  the  said  line  had  been  agreed  upon  or  not. 
Nor  does  he  seem,  moreover,  to  have  known  that,  between 
the  Mercedario  and  the  Aconcagua,  orographical  conditions, 
the  very  reverse  of  those  which  occur  in  the  latitude  of 
Reloncavl,  had  led  to  the  adoption  of  the  water-parting 
boundary  leaving  within  the  Argentine  territory  "the  real 
Cordillera,  where  the  largest  number  of  highest  peaks  were 
found." 

We  must  also  observe  that  Captain  Rohde  was  well  aware 
that  many  people  in  the  Argentine  Republic  held  the  view 
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that  the  water-parting  line  was  the  boundary  and  looked  on 
the  "source  of  a  Chilean  river  as  an  unmistakable  sign  of 
Chilean  jurisdiction  "  or  that  "  the  boundary  was  determined 
by  the  course  of  the  waters." 

Finally,  it  appears  from  Captain  Rohde's  writings  that 
South  American  phraseology,  as  the  Argentine  Repre- 
sentative terms  it,  was  not  yet  enriched  by  such  expressions 
as  highest  crest  watersheds  or  others  like  it.  We  call 
attention  to  the  fact  that  Captain  Rohde  did  not  say, 
"  the  highest  crest  watershed  and  the  continental  water- 
divide  are  two  different  lines,**  but  "  the  line  drawn  along 
the  highest  peaks  is  different  from  the  water-parting  line." 
Thus,  then,  even  when  such  bitter  enemies  of  the  **  inter- 
oceanic  divide "  as  Captain  Rohde  mentioned  **  the  water- 
parting  line,"  they  did  not  refer  to  any  high  crest  watershed, 
but  precisely  to  the  '*  continental  divide "  (to  which  they 
so  strongly  objected),  though  they  did  not  call  it  by  that 
name. 

Hence  it  is  inaccurate  to  say,  as  is  affirmed  in  the 
Argentine  Statement,  that  the  Chilean  Expert  introduced 
later  on  a  **new  doctrine"  in  this  respect.  Captain  Rohde 
objected  to  the  continental  divide  in  1883  under  any  name  ; 
and  it  must  also  be  observed  that  he  never  pretended  that 
a  line  traced  over  the  highest  peaks  of  the  Cordillera  ought 
to  be  called  a  water-parting  line.  On  the  contrary,  he  said 
that  this  was  **  quite  a  different  thing,"  and  for  this  reason, 
doubtless,  he  found  it  advisable,  in  his  investigations  as  to 
the  frontier  line,  to  take  no  account  of  the  Boundary  Treaty, 
in  the  text  of  which  the  phrase  **  water-parting  line  "  is  to  be 
found — an  expression  which  he  considered  neither  acceptable 
nor  convenient. 
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With  the  publication  of  Captain  Rohde*s  opinions, 
especially  those  relating  to  Reloncavl  Inlet,  coincides  the 
first  Argentine  attempt  to  reconcile  with  the  Treaty  of  1881 
their  claims  to  Argentine  ports  on  the  coast  of  the  Pacific. 
These  opinions  had  already  appeared  in  a  newspaper  article  App.  Doc. 

No.  34. 

written  at  the  end  of  1883,^  which  we  reproduce  in  extenso 
in  the  Appendix,  although  it  may  have  no  official  character. 
In  this  article  it  was  stated  that  Reloncavf  Inlet  lies  to  the 
east  of  the  line  traced  over  the  highest  peaks  of  the  Cor- 
dilleras, and  that  it  communicated  with  the  Pacific  Ocean 
through  a  break  in  the  backbone  of  the  Andes.  The 
geographical  and  diplomatic  question  to  be  solved,  according 
to  the  writer,  was  whether  the  frontier  line  should  be  under- 
stood to  run  along  the  **  highest  summits  "  of  the  Andes,  or 
along  the  "  secondary  line  "  whence  streams  flow  to  the  west. 
It  was  argued  that  **a  geographical  water-parting  line" 
meant  the  line  where  the  water-parting  would  have  taken 
place  had  no  break  of  the  backbone  ever  occurred,  and 
it  was  suggested  that  Argentine  diplomacy  ought  to  maintain 
that  theory. 

This  brief  quotation  suffices  to  show  that  the  theory 
expounded  at  length  in  the  article  is  precisely  the  same  as 
that  which  underlies  the  entire  Argentine  Statement. 

jj^^^  The   inconsistency   of    Captain    Rohde's   views 

^^J]^^*  with    the  correct  interpretation  of  the   Treaty  of 

div^nm    Limits  was  soon  pointed  out  in  the  Chilean  Press, 

•qnanun.    ^^  which  articles  on  the  subject  were  contributed 

by  Senor    Bertrand,  who   some    time    afterwards    had    the 

opportunity  of  officially  explaining  his  views  in  regard   to 

that  interpretation. 

*  La  Patria  Arjentina—Lai  bahia  dc  Reloncavf— December  5,  1883. 
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Having  effected  his  first  geographical  exploration  in  the 
Puna  region  during  the  summer  of  1884.  in  his  preliminary 
report  Seiior  Bertrand  stated  as  follows  the  difficulties  of 
applying  the  divortium  aquarum  rule  to  the  region  of  the 
Puna,  where  he  had  found  numerous  sinks,  or  interior 
drainage  basins  :  ^ 

*^This  expression  {divortia  aquarum)  is  a  geographical  technical 
expression  and  means  water-parting  line.  Its  use  implies  the  previous 
notion  that  from  a  hydrographical  point  of  view  a  region  is  considered 
as  divided  into  basins,  to  the  lower  part  of  which  the  waters  flow  from 
its  perimeter.  The  line  on  which  the  perimeters  of  two  conterminous 
basins  coincide,  forms  their  divortta  aquarum^  a  more  or  less  sinuous 
line,  determined  by  the  features  of  the  ground.  If  these  happen  to 
form  a  mountain  range,  it  seems  natural  that  its  backbone  or  crest 
should  be  the  divortia  aquarum,  and  that  the  highest  summits  should 
also  be  found  there.  It  is  not  always  so,  however,  and  the  Andean 
Geography  especially  is  found  to  be  in  opposition  to  these  preconceived 
ideas.  Its  highest  summits,  as  Mount  Aconcagua,  the  volcanoes 
Descabezado,  Chilian,  and  many  others,  tower,  not  on  the  central  ridge, 
but  in  branches  that  penetrate  either  into  Chile  or  into  the  Argentine 
Republic  Moreover,  it  happens  that  this  ridge  is,  in  various  places,  cut 
across  by  deep  valleys  which  carry  to  one  ocean  waters  having  their  rise 
on  the  opposite  side.  In  such  cases  there  are  notable  bends  in  the 
divortia  aquarum  line,  which  differs  widely  from  the  high  summit  line." 

He  further  adds : 

•*  The  Treaty  of  limits  with  the  Argentine  Republic  is  more  explicit 
(than  the  Agreements  with  Bolivia  in  1866  and  1872)  .  .  .  as  it  is  said 
in  Article  i  :  *  The  boundary  line  shall  run  in  that  extent,  «ilong  the 
highest  summits  which  divide  the  waters,  and  shall  pass  between  the 
sources  that  flow  down  to  either  side.'  Therefore,  the  summits  which  do 
not  divide  the  waters  are  not  to  be  included  in  the  boundary  line  .  .  .** 

These  quotations  (where  the  divortium  aquarum  rule 
appears  stated  in  unmistakable  terms  in  1884  as  under- 
stood and  explained  by  the  Chilean  Expert  ever  since 
1891)   show  that    the    assertion   so   often   repeated    in   the 


'  Documentos  oficiales,  etc.,   1898,  pp.  27-30,  A.  Bertrand — Infortne,  June  21, 
1884. 
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Argentine  Statement,  that  this  doctrine  is  a  new  one  and 
of  very  "  tardy  appearance  "  in  Chile,  is  devoid  of  founda- 
tion. But,  in  order  to  prevent  any  mistake  or  misappre- 
hension on  this  subject,  it  is  well  to  point  out  that  if  in  the 
Report  just  quoted,  from  which  longer  extracts  are  given 
in  the  documents,  references  are  made  to  regions  of  the  ifo.  35^ 
Andes  where  the  expression  divortium  aqtiarum  lacks  any 
precise  meaning,  they  are  only  to  be  applied  to  the  region 
explicitly  referred  to,  the  Puna,  between  the  21st  and  27  th 
parallels,  where  the  intricacy  of  the  connexions  between 
the  interior  drainage-basins  is  such  that,  even  with  the  help 
of  the  numerous  altimetric  data  at  present  available,  the 
location  of  the  general  scientific  watershed  would  not  per- 
haps be  possible  in  all  its  extent 

In  1885  Senor  Bertrand  explored  the  ground  along  the 
52nd  parallel  in  order  to  report  to  the  Government  as  to 
the  conditions  under  which  the  boundary  could  be  marked 
out  along  this  line. 

When  dealing  with  the  western  extremity  of  the  boundary 
along  the  52nd  parallel,  he  did  not  for  a  moment  doubt  the 
evident  purpose  of  the  Treaty,  that  the  dividing  line  must, 
first  of  all,  never  leave  the  solid  ground  of  the  continent, 
and  that  the  expression  **  divortium  aquarum  of  the  Andes  " 
meant  the  general  water-divide.  At  the  same  time  he 
could  not  but  remark  that  the  peculiar  features  of  the 
ground  in  these  southern  regions,  even  so  far  as  they 
were  known,  did  not  seem  to  have  been  considered  or 
borne  in  mind  in  drawing  up  the  Treaty. 

Referring  to  Senor  Bertrand's   Report  on  this  subject,^ 


*  A.  Bertrand,  Memoria  sobre  la  region  central  Magallamca^  1885. 
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it  is  said  in  the  Argentine  Statement  (page  237),  that  from 
these  observations  of  Seiior  Bertrand  two  facts  are  deduced 
which  it  is  advisable  to  point  out  to  the  Tribunal  : 

"  I.  That  if  the  negotiators  of  the  Treaty  of  1881  overlooked  that 
the  continental  divortium  aquarum  does  not  occur  in  the  Cordillera  de 
los  Andes,  there  is  no  doubt  that  they  did  not  stipulate  that  continental 
divortium  aquarum  \  and  therefore  the  boundary  could  not  be  carried 
along  it,  as  this  would  necessitate  abandoning  the  barrier  agreed  upon/' 

The  complete  refutation  of  this  conclusion,  under  the 
different  forms  in  which  it  appears  in  the  Argentine  State- 
ment, will  be  made  further  on. 

At  this  point  it  will  be  sufficient  to  observe  : 
I.   That   the    conclusions    reached    by    Senor    Bertrand 
in  his    Report   quoted    were   entirely  justified   on   the   face 
of   the  text   itself  of  the  Treaty,  which  in  its   2nd  Article 
says  : 

"  In  the  southern  part  of  the  continent  ...  the  boundary  .  .  . 
shall  be  a  line  .  .  .  coinciding  with  this  latter  parallel  (the  52nd)  as 
far  as  the  divoriia  aquarum  of  the  Andes.'* 

Taking  the  strict  sense  of  the  words  of  this  stipulation 
and  following  the  same  line  of  argument  as  employed  by 
the  Argentine  Representative  when  he  maintains  that  the 
boundary  cannot  leave  the  Cordillera  de  los  Andes,  it  would 
appear  that  the  boundary  in  the  southern  region  cannot  in  any 
case  be  traced  outside  the  continent.  It  has  been  further  seen 
in  the  correspondence  between  the  Ministers  of  the  United 
States,  during  the  negotiations  which  led  to  the  signing  of 
the  Treaty  of  1881,  that  the  intention  of  the  Governments 
of  Chile  and  the  Argentine  Republic  was  that  the  boundary 
line  should  always  be  traced  over  terra  firma. 

Were  it  permissible   to   arrive   at   conclusions   like  that 
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formulated  by  the  Argentine  Representative,  Chile  would  be 
perfectly  justified  on  her  part  in  formulating  the  following 
conclusion  :  "  If  the  negotiators  of  the  Treaty  of  188 1  forgot 
that  the  water-divide  in  the  Sarmiento  Cordillera,  which  the 
Argentine  Expert  considers  to  be  the  divortium  aquarum  of 
the  Andes,  cannot  be  reached  along  the  52nd  parallel  without 
crossing  maritime  channels  and  islands,  it  is  beyond  doubt 
that  the  negotiators  did  not  stipulate  that  divortium  aquarum. 
Consequently  the  boundary  could  not  be  traced  along  it,  since 
this  would  imply  the  necessity  of  abandoning  the  continent 
which  was  precisely  what  should  be  divided  by  the  line 
agreed  to  in  Article  2  of  the  Treaty." 

2.  The  Governments  of  Chile  and  the  Argentine  Re- 
public implicitly  acknowledged  the  accuracy  of  the  interpre- 
tation given  by  Senor  Bertrand  to  Article  2  of  the  Treaty 
of  1881,  since  in  the  Protocol  of  1893  (Article  2)  they  estab- 
lished that  according  to  the  "  spirit  *'  and  *'  provisions  "  of  the 
Boundary  Treaty,  the  Republic  of  Chile  retains  its  dominion 
and  sovereignty  over  all  territory  of  the  littoral  of  the  Pacific 
and  over  the  coasts  of  the  channels  in  the  vicinity  of  parallel 
52.  It  is  clear  therefore  that  if  by  mutual  assent  of  the  two 
Governments  the  right  of  Chile  over  an  uninterrupted  terri- 
tory along  the  littoral  of  the  Pacific  is  acknowledged  as  a 
consequence  of  the  spirit  of  the  Treaty  of  1 88 1 ,  the  Argen- 
tine interpretation  of  the  expression  "  divortium  aquarum  of 
the  Andes"  is  necessarily  erroneous,  because  it  does  not 
admit  the  existence  of  such  uninterrupted  territory.  It  is 
also  plain  that  Senor  Bertrand  did  not  suggest  in  his  Report 
**a  fresh  boundary  completely  extraneous  from  that  agreed 
upon  in  1881  "  (Argentine  Statement,  p.  236),  but  that,  on 
the  contrary,   he  pointed  out  the  true  boundary  as  it  was 
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understood  by  the  negotiators  of  the  Treaty  of  1881,  and  as 
it  was  later  on  expressly  confirmed  by  the  Protocol  of  1893. 

3.  In  the  Treaty  of  1881  there  is  no  indication  whatso- 
ever that  the  boundary  stipulated  between  the  two  countries 
should  be  "  a  barrier,"  and  therefore  Sefior  Bertrand,  when 
visiting  the  southern  territories  of  the  continent  where  the 
boundary  had  to  be  marked  out,  was  not  under  the  neces- 
sity of  seeking  topographical  features  which,  for  strategical 
reasons  or  considerations  of  political  expediency  on  the  part 
of  either  country,  might  be  taken  into  account  for  the  tracing 
of  the  frontier.  He  rightly  assumed  that  the  main  object 
of  the  Treaty  was  to  establish  an  unmistakable  boundary, 
and  as  this  boundary  was  determined  by  a  simple  and 
invariable  rule,  such  rule  had  to  be  understood  in  such  a  way 
as  might  be  applicable  to  the  whole  extent  of  the  boun- 
dary for  which  it  had  been  established.  And  if  this  rule  of 
demarcation  were  to  give  as  a  result  that  in  some  par- 
ticular stretch  or  stretches  the  water-parting  line  should 
abandon  the  highest  summits  of  the  Andes,  this  would  prove, 
as  Sefior  Bertrand  remarks,  that  this  circumstance  had  been 
overlooked  by  the  negotiators  of  the  Treaty  ;  but  it  would 
nowise  prove  that  this  mere  fact  should  invalidate  the  rule 
of  demarcation  stipulated  in  a  clear  and  imperative  manner 
in  the  covenant  for  the  determination  of  the  frontier  line 
from  the  north  as. far  as  parallel  52,  or,  in  other  words,  that 
it  was  to  be  understood  in  such  a  manner  as  would  hinder 
it  from  being  a  fixed  and  invariable  rule. 

The  second  conclusion  arrived  at  (page  237)  by  the 
Argentine  Representative  is  as  follows  : 

"  That  Senor  Bertrand  had  two  standards  by  which  to  interpret  the 
words  divartium  aquarum.     In  the  case  of  the  international  boundary 
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it  is  the  continental  that  he  adopts  and  no  other ;  in  the  case  of  the 
internal  lines  within  Chilean  territory  he  adopts  the  divortium  aquarum 
in  its  usual  and  logical  meaning/' 

This  conclusion  is  apparently  supported  by  two  quotations 
from  a  Report  in  which  Senor  Bertrand  mentions  "  the 
divortia  aquarum,  with  the  Laguna  Blanca,"  of  two  par- 
ticular  hydrographic  regions/  the  Argentine  Representative 
further  explaining  that  the  Laguna  Blanca  is  "  ^  closed  lagoon 
with  no  outlet  y'  and  that  its  "  watermark"  is  "not  more  than 
forty  metres  "  below  the  watershed,  etc. 

It  would  be  difficult  to  understand  how  any  of  these  facts 
can  justify  the  charge  of  "having  two  standards  by  which 
to  interpret  the  words  divortium  aquarum'*  The  whole 
perimeter  of  a  "  closed  "  basin  just  as  necessarily  constitutes 
the  divortium  aquarum  of  the  surrounding  basins  with  the 
former,  as  the  South  American  continental  divide  constitutes 
the  divortium  aquarum  of  the  Pacific  basins  with  the  Atlantic 
basins.     It  seems  hardly  necessary  to  explain  that  it  is  not 

from  its  being  "  open  "  or  **  closed,"  "  high  "  or  "  low,"  "  long  " 
or  "  short "  that  a  given  line  may  be  properly  called  a 
" divortium  aquarum,'  but  only  and  solely  from  the 
circumstance  of  its  forming  an  uninterrupted  line  of  separa- 
tion between  two  opposite  directions  of  outflow  along  the 

'  The  first  of  the  quotations  refers  to  the  watershed  between  the  seaward 
drainage,  on  the  ^  eastern  coast  of  Sky  ring  water "  on  one  side  and  the  Laguna 
Blanca  on  the  other :  the  second  quotation  refers  to  the  watershed  between  "  the 
Patagonian  strip  whose  waters  fall  into  Magellan  Straits "  on  one  side,  and  the 
Laguna  Blanca  on  the  other.  That  Senor  Bertrand  refeiTed  to  these  subordinate 
watersheds,  there  cannot  remain  the  least  doubt  when  reading  the  whole  descrip* 
tion  from  which  the  two  quotations  are  taken.  Moreover,  in  the  same  Report 
{Memoria  sobre  la  Rejion  central  de  las  Tierras  Magalldntcas)  he  also  mentions 
(page  75)  "the  divortium  aquarum  of  the  rivers  Ciaique  and  Dinamarquero,"  and 
under  the  heading  of  "  Hydrographic  basins,"  he  explains  the  scarcity  of  water- 
courses on  the  Otway  water  coast  by  the  fact  that  (page  84),  "  the  divortium 
aquarum  is  very  near  the  coast  line."  No  doubt  or  ambiguity  can  exist  in  any  of 
these  cases  as  to  which  of  the  subordinate  divortia  aquarum  is  meant. 
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whole  extent  to  which  the  term  is  applied,  whatever  may  be 
its  form,  altitude  or  length. 

The  charge  of  having  "  two  standards "  made  without 
foundation  against  Senor  Bertrand  might  be  directed  with 
more  reason  against  the  Argentine  Representative  and 
Expert,  who  at  times  accept  the  term  divortium  aquarum 
in  its  usual  and  logical  sense,  i.e.  in  that  of  a  line  which 
separates  waters  all  along  its  course  ;  yet  when  dealing  with 
the  divortium  aquarum  established  by  the  Boundary  Treaty, 
seek  to  apply  this  term  to  a  succession  of  independent  water- 
partings,  separated  by  stretches  in  which  the  waters,  instead 
of  being  divided  by  the  line,  are  allowed  to  pass  through  it. 

A  very  important  document,  in  that  it  shows 
what  was  the  official  interpretation  given  in  Chile 
to  the  Treaty  of  1881,  was  published  at  Santiago  about  that 
time  (1883-84).  We  refer  to  an  edition  of  Pissis'  map^  on 
a  reduced  scale  (i  :  1,000,000).  On  the  southern  sheets 
especially  where  the  Rivers  Aisen  and  Huemules  were  piatem. 
shown,  the  boundary  was  marked  by  a  dotted  line  enclosing 
the  easternmost  sources  of  these  rivers.  Bearing  in  mind 
the  sense  which  the  Argentine  Statement  (pp.  56-60),  seeks 
to  put  upon  Pissis'  expression  "the  anticlinal  line  of  the 
Cordillera  de  los  Andes  '*  it  will  be  acknowledged  that  such  a 
graphic  illustration  of  the  meaning  which,  as  we  have  already 
proved,  he  gave  to  that  expression,  is  very  important 

In  the  same  year  was  published  a  map  of  Chile,  drawn  up 
by  Senor  Bertrand,  on  the  same  scale,  in  which  the  water- 
parting  was  indicated  as  the  boundary  line,  down  to  the  52nd 
parallel. 

'  Mapa  de  la  Republica  de  Chile  desde  el  Rio  Loa  hasta  el  Cabo  de  Hornos,  by 
A.  Pissis. 
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At  the  beginning  of  1885.  the  first  official  ex- 

^^^£^  ploration  of  the  lower  course  of  the  River  Palena 

^■"*'**'     was  undertaken  on  the  part  of  Chile  by  a  naval 

officer,  Seftor  Serrano,  and  an  account  of  it  was  published  in 

the  Chilean  Hydrographic  Annual} 

Captain  Serrano's  boat  was  wrecked  below  the  junction 
with  the  Rio  Frio,  and  consequently  in  the  course  of  his 
voyage  he  did  not  reach  the  eastern  side  of  the  group  of 
snowy  mountains  where  the  Argentine  Expert  traces  his 
proposed  boundary  line.  Though  in  his  narrative  Captain 
Serrano  frequently  mentioned  these  mountains  as  a  "range 
of  Cordillera  "  he  never  appears  to  have  considered  it  as  the 
boundary  Cordillera.  On  the  contrary,  the  opinion  which  he 
clearly  gives  in  this  respect  is  that  the  frontier  question  would 
have  to  be  decided  by  the  knowledge  of  the  sources  of  the 
river,  which,  as  he  correctly  supposed,  would  be  found  to  the 
east  of  this  snowy  Cordillera,  at  the  place  visited  by  Musters 
in  1870.  Captain  Serrano  attributed  such  importance  to  this 
point  that  he  referred  to  it  at  every  stage  of  his  narrative. 

'*  Whether  the  river  does  or  does  not  cross  this  range  of  the  Cordillera 
through  a  gap  not  seen  by  me  "  (he  says),  **  is  a  fact  that  I  cannot  affirm, 
but  I  should  certainly  think  that  it  took  its  rise  here,  were  I  not  led  to 
doubt  it  by  what  Captain  Musters  says  about  the  eastern  point  of  these 
mountains  in  his  journey  to  Western  Patagonia  "  (page  97). 

And  he  then  quotes  Captain  Musters'  words,  italicizing 
them,  that 

**  after  crossing  a  stream  which^  flowing  from  the    norths  afterwards 
took  a  westerly  course^  thus  proving  that  we  had  passed  the  watershed'^ 

In  the  Spanish  version  of  these  quotations  Captain 
Serrano  translated    "watershed"  by    '' divortium  aqimrum'' 


*  Anuario  Hidrogrdfico  de  la  Marina  de  ChiUy  vol.  xi.  1886.    "  Reconocimiento 
del  Rio  Buta  Palena,"  etc.,  pp.  74-201. 
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thus  making  use  of  the  term  employed  throughout  the 
Argentine-Chilean  controversy  to  designate  the  boundary 
line  in  the  Andes. 

Further  on  (page  123)  Captain  Serrano  adduces  new 
reasons  in  favour  of  his  belief  that  the  sources  of  the  Palena 
were  to  the  east  of  "  this  range  of  Cordillera/'  and  in  a  more 
open  country,  as  the  large  size  of  the  tree  trunks  carried 
down  by  the  river  seemed  to  indicate,  because,  as  he  says, 

"  Since  it  is  not  to  be  supposed  that  the  size  of  the  trees  can  change 
suddenly,  it  seems  probable  that  the  river  comes  from  places  still  much 
further  off,  this  being,  moreover,  shown  by  its  great  volume  of  water." 

Without  giving  a  definite  opinion,  he  also  adds  (page  124) 

that: 

"  If  the  facts  observed  by  the  present  writer  are  connected  with  those 
given  by  Captain  Musters  it  seems  beyond  doubt  that  the  River  Buta- 
Palena  has  its  sources  on  the  eastern  side  of  the  Cordillera^  and  I  should 
not  fear  to  leave  it  at  this,  if  I  had  not  had  always  in  sight  that  snowy 
range  of  tnountains  that  seemed  to  leave  no  passage  to  the  waters  of  the 
river." 

Expressions  like  these  of  Serrano  and  Simpson  have  been 
interpreted  in  the  Argentine  Statement  as  an  acknowledg- 
ment that  the  snowy  ranges  mentioned  should,  according  to 
the  view  of  these  explorers,  be  regarded  as  the  boundary 
Cordillera  whether  they  were  traversed  by  the  rivers  or  not, 
and  therefore  it  is  well  to  point  out  here  that  such  an  inter- 
pretation is  wholly  devoid  of  foundation.  When  the  whole 
of  Captain  Serrano's  accbunt  is  read,  it  is  plainly  seen  that 
when  he  terms  "  the  Cordillera "  the  range  of  mountains  of 
which  he  had  spoken  before,  he  does  not  imply  thereby 
that  it  is  the  only  Cordillera,   or  the  boundary  Cordillera. 

According  to  his  instructions  (page  75)  Captain  Serrano 
was  to  "  investigate  the  origin  of  the  River  Palena,"  and  though 
the  wreck  of  his  boat  and  the  consequent  loss  of  his  scientific 
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instruments  (page  123)  prevented  him  from  carrying  out  this 
part  of  his  instructions,  it  cannot  be  doubted  for  a  moment 
that  the  Chilean  Government  and  their  explorer  considered 
the  whole  river  basin  to  be  Chilean,  as  far  as  the  "  water- 
shed " — the  "  divortium  aquarum  " — that  had  been  crossed  by 
Musters  in  1870  provided  that,  as  was  then  rightly  supposed, 
the  true  limit  of  the  basin  should  be  found  at  this  place. 
rontana'ft  ^    ^*^^   months   after   the   return    of    Captain 

^'Sttto**"  Serrano,  another  exploration  was  carried  out  by 
an  Argentine  party,  under  Lieut. -Colonel  Fontana, 
Governor  of  the  Chubut  territory,  as  far  as  the  sources  of 
the  River  Chubut.  This  expedition  crossed  the  continental 
divide  at  the  foot  of  Pico  Thomas  (lat.  43''  5';  long. 
T\  8'),  entered  a  broad  valley  which  they  named  "  Dieziseis 
de  Octubre,"  and  followed  the  course  of  the  River  Futaleufu 
(which  they  erroneously  called  Corcovado,  under  the  im- 
pression that  it  was  the  Pacific  river  of  that  name),  for  some 
miles  to  the  westward  of  its  junction  with  the  Rio  Corintos. 

The  first  account  of  this  expedition  was  given  in  a  lecture 
delivered  at  the  Argentine  Geographical  Institute  in  the 
month  of  April,  1886,  by  Dr.  Estanislao  S.  Zeballos,  a 
sentence  of  whose,  quoted  in  our  first  Statement,  has  been 
commented  on  in  the  Argentine  Statement  (page  182)  for 
the  purpose  of  minimizing  its  importance.  The  details  into 
which  we  are  thus  compelled  to  enter  will,  however,  confirm 
our  former  assertions. 

Dr.  Zeballos  made  the  following  sketch  of  Lieut. -Colonel 
Fontana  s  expedition  :  ^ 

"  Starting  from  Rawson,  he  travelled  west,  with  a  slight  deviation  to 
the  north.     He  skirted  the  bank  of  the  tortuous  River  Chubut,  formed 


»  Boletin  del  InsHtuto  Geogrdfico  Argentino,  vol.  vii.  (1886),  pp.  loi,  102. 
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by  the  junction  of  two  branches,  the  least  important  of  which  [Rio 
Teca]  comes  tumbling  down  from  the  south-west,  pouring  forth  from  the 
deep  recesses  of  the  Andean  Precordillera,  while  the  other  seems  to  fall 
with  less  impetus  from  the  north.  ... 

"  They  followed  the  unsuspected  course  of  the  southern  branch  of  the 
Chubut,  which  led  them  continuously  mounting  the  declivities  of  the 
Andes  which  precipitate  it  eastwards,  to  a  valley  covered  with  gigantic 
forests.  .  .  . 

"  Passing  through  forest  after  forest,  and  meadow  after  meadow,  the 
travellers  reached  a  place  where  the  bare  Andean  ridges  sink  and  the 
branches  thereof  form  a  wide  and  open  valleyy  covered  with  a  mantle 
of  splendid  vegetation. 

**  A  careful  survey  bf  the  ground  confirmed  the  existence  of  a  broad 
river,  the  course  of  which j  from  east  to  west^  revecUed  to  the  travellers  that 
they  were  treading  on  Chilean  territory ^^ 

From  these  words,  we  rightfully  inferred  that,  according 
to  Dr.  Zeballos  opinion  (in  April,  1886)  the  westerly  course 
of  a  Patagonian  river  was  in  itself  a  sufficient  indication  that 
the  lands  watered  by  that  river  were  Chilean  territory. 

The  Argentine  Representative  alleges  (page  182)  that,  as 
Dr.  Zeballos  had  always  been  and  continues  to  be  an  ardent ' 
defender  of  Argentine  claims,  it  is  not  possible  to  represent 
him  as  expressing  a  different  opinion  **by  a  few  loose  words 
which  represent  nothing''  In  reply  to  this  assertion  we  may 
simply  observe  that  the  Argentine  Representative  might 
considerably  shorten  the  present  discussion  by  declaring  once 
for  all  that  every  assertion  made  by  Argentine  geographers 
or  statesmen  in  a  sense  favourable  to  Chile,  **  represent 
nothing,"  and  only  those  favourable  to  his  views  are  worth 
anything. 

Moreover,  the  very  foundation  for  the  assertion  that  Dr. 
Zeballos  was,  in  April,  1886,  an  "ardent  defender"  of  the 
Argentine  claims  as  they  are  now  preferred  by  the  Argentine 
Republic,  and  an  energetic  propagandist  against  the  "  conti- 
nental divide,"  is  not,  as  will  be  seen  further  on,  consistent 
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with  facts.     On  the  contrary,  it  will  shortly  be  shown  that  in 
December,  1886,  Dr.  Zeballos  still  admitted  the  plausibility 
of  the  Chilean  interpretation  of  the  boundary  line. 
The  Argentine  Representative  then  goes  on  to  say  : 

"  Senor  Zeballos  could  not  have  meant  that  the  direction  of  a  river^ 
from  east  to  west,  would  be  of  itself  a  sufficient  indication  of  Chilean 
territory.  When  expressing  himself  as  he  did  in  the  words  that  have 
been  quoted,  he  meant  a  certain  and  determined  spot;  otherwise  the 
sentence  would  have  no  meaning  at  all.  The  rivers  of  the  whole  world 
do  not  belong  to  Chile  merely  because  they  run  from  east  to  west  Senor 
Zeballos  did  not  wish  to  show  that  the  Clyde,  for  example,  belongs  to 
Chile. 

'*  He  mentioned  a  place  in  which,  though  the  river  would  run 
from  north  to  south,  from  south  to  north,  from  east  to  west,  or  from  west 
to  east,  it  would  be  exactly  the  same,  because  he  was  referring  to  a  region 
washed  by  the  Pacific  Ocean  to  the  west  of  the  ridge  of  the  Andes." 

In  proof  of  this  some  further  sentences  of  Dr.  Zeballos* 
speech  are  quoted  : 

"  A  step  further  and  the  rocks  immerge  in  the  blue  and  smooth  waters 
of  a  colossal  gulf,  limited  in  the  distance,  in  the  very  distance  [very  far 
off],  by  the  dark  grey  masses  of  the  inaccessible  rocks  of  Chiloe,"  etc. 

We  think  it  necessary  to  refute  carefully  every  assertion 
made  and  every  fact  alleged  by  the  Argentine  Representa- 
tive on  this  subject  because  they  are  characteristic  of  the 
method  of  argument  continually  adopted  in  his  Statement. 

In  the  first  place.  Dr.  Zeballos  did  not  mention  the 
direction  but  the  course  of  the  Patagonian  river  to  which  he 
alluded,  and  the  two  things  differ.  The  direction  from  east 
to  west  may  change  into  one  from  west  to  south,  etc.,  while 
the  course  of  a  river  from  east  to  west  means  that  it  rises  in 
the  east  and  discharges  in  the  west.^ 


*  There  is  another  misleading  translation  in  the  Argentine  Statement  where 
the  phrase,  "  Un  levantamiento  prolijo  del  terreno  confirmd  ia  existencia  de  un 
rio  anchuroso  cuyo  curso  de  este  a  oeste  revelaba  que  los  viajeros  hollaban  tierras 
dc    Chile"  is  rendered  thus:— "A  careful  survey  hzs  proved  beyond  doubt  the 
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To  discuss  before  the  Tribunal  whether  Dr.  Zeballos 
intended  to  refer  to  the  Clyde  when  speaking  of  explora- 
tions in  Patagonia,  would  not,  we  think,  be  respectful.  That, 
where  Dr.  Zeballos  plainly  says  ^'  a  broad  river,  the  course  of 
which  from  east  to  west  revealed .  .  ."it  should  be  understood 
that  the  subject  to  the  verb  revealed  is  not  the  course  of  the 
river  from  east  to  west,  but  the  fact  that  **the  region  was 
washed  by  the  Pacific  Ocean,"  we  think  useless  to  contradict 
more  plainly  than  by  the  repetition  of  the  sentence  itself. 

But  it  is  well  to  deny  that  Dr.  Zeballos  referred  to  a 
region  washed  by  the  Pacific,  and  to  show  that  his  allusion  to 
**  a  step  further  "  as  being  on  the  shores  of  the  Gulf  of  Chiloe 
was  but  a  figure  of  speech,  as  may  be  seen  in  the  Spanish, 
version,  in  which  the  cliffs  of  Chilo6  are  referred  to  as  being 
**  far,  very  far  off." 

However,  the  Argentine  Expert  knows  better  than  any 
one  that  Sefior  Fontana  on  that  voyage  did  not  reach  much 
farther  west  than  the  bend  of  the  Futaleufu,  at  the  foot  of 
Mount  Situacion,  and  that  he  halted   loo  kilometres  distant 


existence  of  a  wide  river  whose  direction  from  east  to  west  showed  that  the 
travellers  were  treading  on  Chilean  territory." 

It  has  been  remarked  in  the  text  that  the  course  of  a  river  may  reveal  what  the 
direction  in  a  determined  spot  fails  to  do.  We  may  also  remark  that  *'  to  prove 
beyond  doubt  the  existence  of  a  river  "  is  different  from  "  to  confirm  the  existence 
of  a  river,"  as  the  latter  form  involves  the  idea  that  the  existence  of  such  river  was 
already  kniswn  or  suspected.  Dr.  Zeballos,  in  fact,  said  ''confirmed"  because  he 
believed  the  Rio  Corcovado  of  Fontana  to  be  the  same  river  that  Captain  Musters 
visited  on  the  27th  of  September,  1869,  near  the  Tehuelche  encampment  called  by 
him  Weekel — as  he  says  {BoL  /.  G.  A,,  viii.  p.  102)  that  Fontana  identified 
that  spot,  in  which  assertion,  however,  he  was  mistaken— afler  crossing  the  water- 
shed {yiMsi^rs^  own  expression,  translated  as  ^^ divortium  aquarum^  by  Serrano  in 
his  first  Palena  exploration  narrative)  at  a  place  that  Dr.  Moreno  in  1878  and 
Dr.  Zeballos  in  1886  called  a  pass  of  the  Cordillera. 

The  Spanish  word  '' revelaba,"  revealed,  is  also  much  more  expressive  than  the 
word  "showed"  used  in  the  Argentine  translation.  To  reveal  or  to  prove, 
as  we  put  in  our  first  statement,  is  more 'definite  and  expressive  than  merely 
to  show. 
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from  the  Pacific  shores.  It  suffices  to  glance  at  the  sketch 
map  of  Seftor  Fontana's  expedition  to  see  clearly  that  he  did 
not  believe  he  had  crossed  **  to  the  west  of  the  ridge  of  the 
Andes/*  according  to  the  present  Argentine  meaning,  and  this 
is  acknowledged  in  the  Argentine  Statement  (p.  8 10),  where 
it  is  stated  that  "  the  photograph  accompanying  the  report  of 
Senor  Fontana  shows  that  he  reached  the  big  river  at  the 
bend  previously  mentioned,  to  the  east  of  the  Andean  summit !' 
In  the  same  report  it  is  also  stated  that  the  explorers 
followed  the  river  down  stream  only  fifteen  miles,  and  con- 
sequendy  they  were  more  than  eighty  miles  from  the  sea  by 
the  course  of  the  river^  and  about  thirty  miles  to  the  east 
of  the  actual  line  of  the  proposed  Argentine  boundary.  It 
cannot  be  seriously  alleged  that  the  explorer  Fontana  said  that 
he  had  to  turn  back  from  the  seventy-third  meridian  and  that 
this  falls  into  the  sea,  as  that  would  only  prove  geographical 
ignorance  on  his  part,  or  his  belief  that  the  Admiralty  charts 
were  wrong  as  to  the  longitudes  on  the  Pacific  coast.  More- 
over, Fontana's  map  in  question  shows  that  he  placed  the 
"  Cordillera  Real "  between  the  73rd  and  74th  meridian, 
and  that  he  never  pretended  to  have  crossed  it.  The  in- 
evitable conclusion  is  that  Dr.  Zeballos  could  not  have 
referred  to  a  "  region  washed  by  the  Pacific  Ocean  "  when  he 
spoke  of  the  "  Chilean  territory  trodden  upon  by  the  Argen- 
tine explorers,"  and  consequently  that,  when  he  said  that  the 
course  from  east  to  west  of  a  Patagonian  river  revealed  the 
ground  traversed  by  that  river  to  be  Chilean  territory,  he  did 
not  mean  to  say  that  the  proximity  of  the  ocean  revealed  the 
ground  trodden  upon  to  be  Chilean  territory. 

*  Fontana,  "  Exploracion  a  la  Patagonia  Austral,"  Bole  tin  Tnstituto  Geogrdfico 
ArgentinOy  vol.  vii.,  1886,  p.  266. 
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Seiior  Fontana's  report  on  his  own  expedition  was  Aop.  Doc 
published  at  the  end  of  the  same  year  (1886)  in  the  Bulletin 
of  the  Argentine  Geographical  Institute,^  and  affords  an 
opportunity  for  showing  that  this  was  the  period  at  which  the 
Argentine  official  and  scientific  opinion  on  the  geographical 
interpretation  of  the  Treaty  of  Limits  underwent  a  change, 
as  the  explorer  no  longer  believed  in  December,  as  Dr. 
Zeballos  did  in  April,  1886,  that  he  had  been  treading 
on  Chilean  territory  when  he  explored  the  source  of  the 
Futaleufu. 

Sefior  Fontana  states  that  the  region  of  the  water-parting 
is  formed  of  **  very  high  ridges  "  (p.  253)  with  "  snowy  tops  " 
and  calls  them  "  pre- Cordillera/*  He  states  also,  when 
speaking  of  the  River  Futaleufu,  which  he  called  Corcovado, 
that  **  we  have  verified  the  fact  that  its  hitherto  unknown 
sources  are  in  Argentine  territory"  (p.  266)  without  giving 
any  reason  for  this  assertion.  He  acknowledges  that  what  he 
calls  the  "pre-cordillera"  is  formed  by  '^  a  chain  of  high 
mountains^  though  less  considerable  in  proportion  to  the  real 
Andean  chain  that  stretches  parallel  to  it  at  a  distance  of  about 
fifteen  leagues,"  adding  that 

"  between  these  two  enormous  barriers  that  form  the  axis  of  the  American 
Continent^  there  are  narrow  valleys  as  well  as  extensive  fields  watered  by 
clear  streams  which  flow  down  from  the  neighbouring  summits,  which 
are  always  snow-clad." 

Here  then,  as  where  the  River  San  Juan  takes  its  rise 
(lat  si"*  to  32°),  there  were  two  chains  of  high  mountains,  and 
between  the  two,  extensive  valleys  and  pasture  lands.  In  both 
cases  the  highest  barrier  was  intersected  by  the  watercourse 
of  which  the  waters  irrigated  these  pastures,  and  the  question 


*  Bol,  Inst.  Geogr,  Arg.y  vol.  vii.,  1886,  pp.  223,  242,  265. 
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was  raised  :  to  whom  might  these  pasture  lands  belong  ? 
•Further  north,  tradition,  International  law  (Frias),  Argentine 
advantage  (Nicour  and  Sanchez)  had  been  put  forward 
against  the  highest  barrier  \  the  divortium  aquarum  rule  was 
upheld  and  finally  acknowledged  by  both  parties,  and  the 
pasture  lands  of  "  Los  Patos,"  as  well  as  the  southern 
**  Potreros "  (lat.  35°  to  36'')  were  allotted  definitively  to 
the  Argentine  Republic  by  virtue  of  that  rule. 

Now  the  case  was  reversed,  and  though  at  first  the 
chivalrous  declaration  of  Dr.  Zeballos  seemed  to  indicate 
that  the  rule  would  be  respected  in  the  south  and  that  the 
Patagonian  pasture  lands  found  between  the  two  chains  of  high 
mountains  would  be  left  to  Chile  for  the  same  reason  that 
the  northern  pasture  lands  had  been  left  to  the  Argentine 
Republic — that  is  to  say,  because  they  were  "  watered  by 
Chilean  waters"  (Nicour  and  Sanchez,  p.  119),  and  because 
''  the  general  declivity  of  the  valley  was  towards  Chile " 
(Bermejo) — these  hopes  of  fair  dealing  were  of  short  duration. 
The  accounts  of  the  explorers  were  too  enthusiastic,  the  soil 
was  so  rich,  **  so  much  like  the  manured  earth  of  our  (Argen- 
tine) orchards  "  (Fontana,  p.  253),  that  the  temptation  could 
not  be  resisted,  and  without  giving  a  single  thought  to  the 
existence  of  a  Treaty  of  Limits,  the  Governor  of  the  Chubut 
territory  declared  the  "  sources  of  a  Chilean  river  to  be  in 
Argentine  territory." 

This   opinion,  however,  was   not  officially  ac- 
Argentine    knowledged  by  the  Argentine  Geographical  Insti- 

Geograpbl- 

oai  inirtitate  tute  as  the  correct  interpretation  of  the  Treaty  of 

18  conenlted. 

Limits.  Shortly  after  the  time  that  the  Argentine 
Geographical  Institute  Bulletin  published  in  December,  1886, 
the  account  of  Fontana  s  exploration,  in  which  **  the  sources 
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of  the  Corcovado  "  were  declared  to  be  in  Argentine  territory, 
there  was  a  meeting  of  the  special  commission  appointed  by 
the  Council  of  that  Institute  for  the  compiling  of  a  Map 
and  Atlas  of  the  Republic.  The  commission  was  composed 
amongst  others  of  General  Bartolom^  Mitre,  a  late  President 
of  the  Republic,  Dr.  Zeballos  and  Senor  Mauricio  Schwartz. 
From  the  Record  ^  of  the  meeting  of  December  31, 
1886,  we  extract  the  following: 

"...  an  account  was  given  of  the  matter  in  hand  as  follows : 
"12.  A  note  from  the  Head  of  the  Cartographical  Office  of  the 

Institute,  stating  that  he  is  sending  by  mail  the  originals  of  Plates  xiv. 

and  XXV.,  representing,  the  first,  the  *  Provincia  de  San  Luis,*  and  the 

second,  the  *  Gobemacion  del  Chubut.' " 

The  same  note  contains  the  following  : 

"  In  the  map  of  the  Chubut  a  serious  difficulty  arises  with  regard  to 
the  boundary  with  the  Republic  of  Chile.  The  Treaty  of  1881  (already 
published  in  the  BoUiin  del  Instituio,  vol.  ii.  p.  81)  says  in  respect  of 
this :  *  The  frontier  line  shall  run  in  that  extent  along  the  highest 
summits  of  the  said  Cordilleras  which  divide  the  waters^  and  shall  pass 
between  the  streams  {vertientes)  that  floiv  down  to  either  side!  It  is  thus 
permissible  to  doubt,  as  many  distinguished  Argentines  do,  whether  the 
high  contracting  parties  intended  that  the  boundary  between  both 
countries  should  be  traced  along  the  highest  summits  of  the  Cordillera 
without  taking  into  account  the  valleys  of  the  Rivers  Aisen,  Huemules, 
Bodudahue  and  Puelo,  which  should  be  left  within  Argentine  territory, 
or  whether,  on  the  contrary,  they  have  fixed  the  true  water-parting  ^  as 
the  boundary  line.  I  have  traced  both  lines  on  the  map,  the  first  in 
black  ink  and  the  latter  in  red,  leaving  the  decision  of  the  matter 
to  the  better  judgment  of  this  Commission.' 

'*  In  view  of  this,  it  was  agreed  that  General  Mitre  and  Dr.  Zeballos 
should  hold  a  conference  with  the  Minister  for  Foreign  Affairs  of  the 
Republic,  so  as  to  obtain  an  official  [boundary]  line  with  respect  to  the 
complicated  points  involved." 


*  Bol.  Inst.  Geogr.  Arg.  t.  viii.  (1887)  pp.  68-71.  "Actas  i  Procedimientos 
del  I.  G.  A.  Comision  especial  del  Mapa  i  Atlas  de  la  Republica.'*  Sitting  of  the 
31st  of  December,  1886.     Chairman,  Lieut.-General  Don  Bartolomd  Mitre. 

*  Verdadera  division  de  las  aguas^  literally,  "  true  division  of  the  waters." 
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The  great  importance  of  this  document  (to  which  we 
must  refer  more  than  once  hereafter)  cannot  but  be  appre- 
ciated when  it  is  pointed  out  that  the  Atlas  of  the  Argentine 
Geographical  Institute  was  a  quasi-official  undertaking, 
published  under  the  supervision  and  control  of  the  most  dis- 
tinguished Argentine  statesmen  as  well  as  of  the  Argentine 
Government  by  whom  it  was  largely  subsidized.  No.  37. 

We  may  say  at  once  that  it  appears  that  the  Argentine 
Government  never  gave  their  opinion  on  the  expected 
**  official  line,"  for  in  the  last  edition  of  Plate  xxv.  of  the 
Atlas  (1889)  no  boundary  line  has  so  far  been  traced 
thereon. 

It  must  be  borne  in  mind  that  when  this  incident  occurred, 
the  narrative  of  Captain  Serrano's  expedition  had  been 
published  (July,  1886)  and  consequently  his  opinions  as  to 
the  probability  of  the  sources  of  the  Palena  rising  at  the 
dtvortium  aquarum  or  ^'watershed''  crossed  by  Musters  in 
1870  were  doubtless  known  to  the  Argentine  Geographical 
Institute,  and  no  doubt  can  be  entertained  as  to  their  having, 
referred  to  this  "  watershed  "  or  **  divortium  aquarum  *'  when 
discussing  whether  the  "  true  partition  of  the  waters  "  ought 
to  be  the  boundary  according  to  the  Treaty  of  1881. 

Reverting  to  the  incident  as  a  whole,  it  shows  that  the 
opinion  previously  expressed  by  Dr.  Zeballos,  that  the  westerly 
course  of  a  river  in  Patagonia  revealed  Chilean  territory, 
cannot  be  regarded  as  "  loose  words  "  ;  it  shows  too  that  if, 
between  April  and  December,  Dr.  Zeballos  wavered  in  his 
opinion  after  reading  the  tempting  descriptions  of  the  in- 
ter-andean valleys  and  orchard-like  fields  recently  published 
in  the  Bulletin,  he  had  not  yet  become  an  **  energetic  propa- 
gandist against  the  continental  divide,"  that  he  did  not  object 
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"And  the  same  thing   occurs  further  south   with    regard   to  the 
Rivers  Aisen  and  Huemules,  which  discharge  into  the  Pacific." 

He  also  says  that  the  pre- Cordilleras  (Vor-Cordillere)  are 
linked  by  transverse  spurs  with  the  principal  chain 
(Hauptkette)  and  that  "  this  is  the  same  configuration  found 
in  the  Chilean  Andes''  He  recognizes,  finally,  xki^Andine 
character  of  the  region  west  of  the  7 1  st  meridian,  or  of  the 
confluence  of  the  Rivers  Chubut  and  Charmate  on  one  hand, 
and  that  of  the  Senguer  and  Jenua  on  the  other,  when  he 
says  that 

"it  seems  that  the  valleys  of  the  Andes,  to  the  west  of  the  said 
meridian,  are  capable  of  cultivation  .  .  .  and  of  easy  communica- 
tion with  the  inlets  of  the  Pacific  Ocean." 

The  maps  Moreover,  a  comparison  of  the  various  editions 

grapuoai    of  the  maps  themselves  do  not  favour  the  assertion 

Institute        .... 

of  the  Argentme  Representative  (page  186)  that 
the  Society  had  construed  the  Treaty  in  a  definite  sense. 
It  is  to  be  noted  that,  in  the  first  issue  of  maps  representing 
the  western  provinces  (Mendoza,  San  Juan,  etc.),  the  boun- 
dary line  with  Chile  was  located  on  the  water-divide.  In 
subsequent  editions  only  did  they  begin  to  leave  the  line 
unmarked  and  to  write  instead  ''Boundary  to  be  fixed''  {limite 
a  fijar).  Notoriously  on  Sheet  xxiv,  Gobernacion  del  Rio  piatc  iv. 
Negro  published  in  1886,  both  the  true  water-parting  and 
the  supposed  high  summit  line,  were  indicated  by  dotted  lines, 
the  former  being  thicker  than  the  latter  in  some  places,  and 
in  others  the  two  being  of  equal  thickness,  such  as  those 
encircling  the  basin  of  Lake  Lacar,  of  which  the  ownership 
was  evidently  regarded  as  a  doubtful  case.  In  the  map  of 
Neuquen  (Sheet  xxin),  issued  in  1889,  which  takes  in  the  Plate  v. 
southern  part  of  the  Cordilleras  just  mentioned,  all  indications 
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as  to  a  definite  boundary  line  have  been  suppressed,  save 
that  suggested  by  the  border  of  the  pale  yellow  tint 
which  covers  the  province  especially  represented. 

On    Sheet    xxv    (1889)    the    pale    tint    is     extended 
farther  west  than  the  Pacific  inlets,  no  attention  whatever 
being  paid  to  the  high-crested  ranges  fantastically  depicted 
between  Mounts  Tronador  and  San  Valentin.     In  the  Santa 
Cruz  map  (Sheet  xxvi;  lat.  46°  to  52°),  first  issued  in  1886,  Plate  vi. 
the  boundary  line  along  the  52nd  parallel  stopped  short  of 
Obstruction  Sound,  and  the  dividing  line  was  carried  through 
the  Continent  northwards.     In  a  second   issue  of  this  map 
(1892)  the  boundary  line  along  the  52nd  parallel  was  pro-  pute  vn. 
longed  westward  across  Obstruction  Sound  and  three  more 
inlets  as  far  as  the  Sarmiento  Peninsula,  whence  a  beautiful 
unbroken  wall  of  Cordilleras  was  depicted,  coinciding  almost 
mathematically  with  the  direction  of  the  meridian,  at  about 

73°  40'  w. 

} 

These  alterations  of  the  boundary  lines  in  the  maps  of 
the  Argentine  Institute  are  in  no  case  more  apparent  than 
in  that  of  the  Catamarca  map  (Sheet  xviii)  issued  in  1890.  piaievni. 
The  inscription  in  bold  black  type  **  RepHblica  de  Chile " 
appears  extending  over  territory  of  the  Puna,  where  a  new 
yellow  patch  was  subsequently  added  when  it  was  dis- 
covered (after  the  printing  in  black  was  done,  no  doubt) 
that  it  ought  to  have  been  shown  as  Argentine  territory 
To  the  usual  inscription  ''  Lfmite  a  fijar^'  appearing  in 
the  middle  of  the  Province,  the  enigmatical  words  "  entre 
provincial''  were  added,  obviously  out  of  place  amongst 
the  crowded  inscriptions  already  engraved. 

To  sum   up,    the   Maps  of  the  Argentine  Geographical 
Institute,  the  publication  of  which  was  of  an  official  character,     Na  37!^' 
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were  the  cause  of  much  hesitation  in  interpreting  the 
boundary  line.  Dr.  Moreno,  subsequently  Argentine 
Expert,  doubtless  alluded  to  this  when  he  said  in  1895^  • 

*'  Not  a  few  maps>  issued  by  National  Institutions^  apart  fi^om  those 
hereafter  mentioned  [Brackebusch's  Map  and  a  geological  map  issued 
by  the  National  Academy  of  Sciences  of  Cordoba],  have  had  to  be 
withdrawn,  but  not  without  leaving  traces  of  their  errors  or  faults." 

TiM*«iiigbMt  Finally,  as  regards  the  Argentine  Geographical 
uba  accord-  Institute,  a   further   proof  will  be  furnished  that, 

laff  to  tbc 

ArgMitinc  so  recently  as  1891,  the  Council  (Junta  Directiva) 
oai Institute.  ^{  ^^x  Institution  did  not  even  pretend  to  have 
construed  at  all  the  Treaty  of  1881,  as  to  the  boundary 
line  not  only  in  the  unknown  Patagonian  region,  but  even 
in  the  most  central  one,  that  of  Mount  Aconcagua. 

The  Council  of  the  Institute,  then  presided  over  by  an 
engineer,  Senor  Sorondo,  and  composed  of  Dr.  Zeballos, 
Dr.  Leguizamon,  surveyor  Echaglie,  etc.,  caused  several 
articles,  preceded  by  the  following  notice,  to  be  published  in 
volume  xii.  of  the  Boletin  under  the  title  **  International 
boundaries"  : 

"  The  boundary  questions  are  at  present  under  discussion  and  actu- 
ally in  process  of  amicable  arrangement.  The  Institute  Geogrdfico 
Argentino  has  considered  it  opportune  to  enlighten  the  students  and  the 
country  on  the  questions  which  have  a  bearing  on  the  frontiers  of  the 
Republic^  dealing  with  them  only  from  the  standpoint  of  South 
American  Public  Law,  and  of  historical  precedents.  The  Directing 
Committee  is  actually  collecting,  or  having  extracts  made  from  the 
materials  they  think  advisable,  and  will  publish  them  successively  on 
their  own  responsibility. 

Signed,  Alejandro  Sorondo  (President), 
Sabas  Carreras  (Secretary)." 


*  F.  P.  Moreno,  article  in  La  Nacion  of  Buenos  Aires,  February  3,  1895. 
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One  of  the  questions  on  which  it  was  deemed  advisable 
to  "  enlighten  "  the  public  was  the  course  that  the  boundary 
line  should  follow  in  the  Mercedario-Aconcagua  region, 
surveyed  in  1882-83  by  Dr.  Paul  Gussfeldt,  who  had 
recently  (1888)  published  a  book  on  the  subject.  In 
December  1891  ^  the  following  ^^  Notice''  appeared  : 

"  The  boundary  between  the  Argentine  Republic  and  Chile  in  the 
region  surrounding  the  peak  of  Aconcagua  is  one  of  the  problems  which 
the  demarcators  entrusted  with  the  application  on  the  ground  of  the 
Treaty  of  1881  ivill  have  to  solve, 

'*  Is  the  line  bound  to  include  the  peak  of  Aconcagua  itself  ?  That 
is  to  say,  should  it  run  along  the  highest  summits  of  the  Andes,  or  will 
it  descend  in  search  of  the  divortium  aquarum^  which  in  this  place  does 
not  coincide  with  the  said  summits  ? 

"  Such  is  the  question.  We  only  state  it.  The  *  Junta  Directiva 
del  Instituto  Geogrdfico  Argentine '  does  not  deem  it  advisable  to  inter- 
fere in  a  technical  discussion,  etc/* 

At  the  same  time  that  they  thus  stated  the  question  in 
words,  the  Argentine  Institute  Commission  stated  it  graphi- 
cally on  a  map  where  a  red  line  drawn  from  the  highest  peak 
of  the  Ramada  group  to  the  summit  of  Aconcagua  is  intended 
to  represent  **  the  line  of  highest  summits  of  the  Andes," 
which  in  this  case  was  depicted  as  leaving  to  Chile  the  Patos 
Valley.  This  question  will  be  fully  discussed  in  the  chapters 
dealing  with  the  geography  of  the  Cordillera.  Enough  has 
been  said  now  to  prove  that  as  recently  as  1891  the  highest 
Argentine  geographical  authority  understood  that  "  the  line 
of  the  highest  summits  "  was  a  line  jumping  from  peak  to 
peak,  and  that  the  divortium  aquarum  was  the  separation 
of  the  hydrographical  basins.  It  is  easy  to  understand  that 
the  map  just  referred  to  was  issued  as  a  warning  of  the  con- 
sequences which  the  maintenance  of  the   **  highest  summits  " 

*  BoL  Inst,  Geogr,  Arg.y  vol.  xii ,  1891,  pp.  348,  349  (Llmites  Internacionales). 
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line  on  the  part  of  the  Argentine  Republic  would  entail,  if 
fairly  applied  to  the  region  of  Mount  Aconcagua.  A 
further  consequence  may  be  drawn  from  the  statement  of  the 
Commission,  viz.,  that  according  to  their  judgment  the  purely 
orographical  character  of  the  boundary  line  was  not  clearly 
derived  from  the  Treaty,  since  they  considered  the  selection 
to  be  made  by  the  Experts  between  the  line  of  the  highest 
summits  and  the  divortium  aqtmrum  as  a  problem  to  be 
solved ;  thereby  indicating  that  neither  the  traditional  pos- 
session (now  alleged)  of  the  Patos  Valley  by  the  Argentines, 
nor  the  greater  difficulty  of  access  thereto  by  the  Espinacito 
range  were  to  be  taken  into  account.  The  problem  was 
clearly  stated  to  be  a  question  of  principle,  since  the 
question  involved  was  whether  the  boundary  **  should  run 
along  the  highest  summits  of  the  Andes,  or  descend  in 
search  of  the  divortium  aquarum'' 

At  the  same  time  that  the  maps  of  the  Argentine  Geo- 
graphical Institute  were  being  issued,  accounts  of  various 
explorations  in  the  Andes  were  also  being  published,  wherein 
the  interpretation  of  the  boundary  line  fixed  by  the  Treaty 
of  1 88 1  was  manifest  in  one  way  or  another. 
^^mwS*"  On^  of  the  most  important  of  these  was  carried 
*?^^  out  in  1885  by  the  mining  engineer  German 
Av^  Lallemant,  between  the  River  Diamante  (34^)  and 
Lonquimay  {n\'). 

The  account  of  the  Expedition  was  published  in  the 
Annual  of  an  Argentine  Scientific  Society^  in  1885,  and 
the   map  in    1886.* 

^  Anales  de  la  Sociedad  Cientifica  Argentina,  vol.  xix.,  1885,  pp.  145-261. 
Separate  pamphlet,  p.  94. 

■  Mapa  de  la  Cordillera  entre  el  Diamante,  Lonquimay,  etc.,  etc.,  by  G.  Ave 
Lallemant,  1886.    Scale  of  i  :  500,000. 
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The  author  recognizes  the  existence  of  three  different 
axes  in  the  Cordillera,  the  hydrographical  axis  (the  water- 
parting),  the  orographical  axis  (the  highest  summits)  and 
the  geological  axis  (the  middle  of  the  granite-porphyric 
formation),  and  says  that  in  the  section  along  the  parallel  of 
Aconcagua  ''the  hydrographical  axis  falls  14,205  metres  to 
the  west  of  the  orographical  axis,"  and  that  the  ''geological 
axis''  is  37  kilometres  to  the  east  of  the  latter. 

Throughout  his  geographical  and  geological  descriptions 
which  will  be  quoted  and  discussed  further  on,  it  will  be 
observed  that  the  expressions  '*  linea  de  vertientes "  (pam- 
phlet, page  6),  **  division  de  las  vertientes  "  (page  19)  are  used 
exclusively  in  the  sense  of  the  separation  of  the  sources  or 
headwaters  of  the  rivers  running  in  opposite  directions.  For 
instance,  when  comparing  the  Cordillera  of  Antuco  (western) 
with  that  of  Pichachen  (eastern)  he  says  :  **  The  division 
of  the  headstreams  (vertientes)  lies  25  kilometres  to  the  east 
of  the  highest  Cordillera  "  ;  it  will  readily  be  seen  that  any 
other  translation  than  headstreams  or  sources  of  rivers  having 
an  opposite  course  would  deprive  the  sentence  of  any  mean- 
ing. Alluding  to  the  same  locality,  he  speaks  of  **  the  Cor- 
dillera which  divides  the  waters  and  the  Republics  "  as  distinct 
from  the  other  Cordilleras,  amongst  which  he  ranges  the 
highest,  which  do  not  divide  the  waters.      Similarly   (page 

39)- 

"This  stream  (Hualcupen),  like  the  others  further  south,  comes  from 
the  Cordillera  which  divides  the  waters  .  .  .  and  breaks  through  the 
Cordillera  of  Butahuau  by  deep  and  long  canons,  etc/' 

Even  this  case,  in  which  Av^  Lallemant  was  mistaken — 
as  the  Cordillera  Butahuau  is  really  the  water-parting  Cor- 
dillera,   where   the  boundary  now  lies — serves  to   illustrate 
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that  only  by  the  recognition  of  the  water-parting  rule  can 
errors  and  confusion  be  avoided. 

Finally,  Av6  Lallemant  constantly  used  the  expression 
divortium  aquarum,  meaning  thereby  the  unique  line  of 
the  continental  water-parting,  not  the  accident  of  a  particular 
chain.  Speaking  of  the  easternmost  Cordillera  towards  the 
36th  parallel,  he  says  (page  93)  : 

^*  It  is  very  interesting  to  have  shown  that  to  the  east  of  the  high 
Cordillera  of  the  divortium  aquarum^  there  exists  another  enormous 
Cordillera  which  in  el  Nevado,  Palauco,  Payen-Matro,  Payen  and 
Coihueco  culminates  in  summits  as  high  (as  those  of  the  former),  etc.'' 

The  same  meaning  is  graphically  conveyed  in  six  cross- 
sections  of  the  Cordillera  published  by  Av6  Lallemant  in 
the  Argentine  Geographical  Institute  Bulletin  for  1887 
(vol.  viii.),  where  the  words  **  divortium  aquarum  "  are  applied 
to  the  points  of  the  continental  water-parting,  irrespective 
of  the  highest  summits  or  of  other  intersections  of  slopes 
shown  on  the  same. 

GuMfUdfa  Th^  account  and  map  of  an  exploration  by 
ezp  ora  n.  ^^  German  geographer.  Dr.  Paul  Gussfeldt,  have 
been  quoted  in  our  first  Statement.  The  Argentine  State- 
ment observes  that  these  have  no  bearing  on  the  question 
under  discussion,  (page  186),  and  that  the  explorations  of  the 
geographer  **  comprise  a  section  of  the  Cordillera  where  the 
principal  and  continuous  chain  of  the  Andes  is  not  divided 
by  streams  which  take  rise  on  one  or  the  other  side  of  it " 
(page  187).  It  will  be  shown  further  on  that,  given  the 
characteristics  attributed  by  the  Argentine  Expert  to  the 
"  principal  chain,"  he  is  bound  to  recognize  as  such  the 
Mercedario-Ramada- Aconcagua  chain,  as  Senores  Nicour  and 
Sanchez,  Brackebusch  and  many  others  have  done.     It  must 
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suffice  to  point  out  here  that,  though  GUssfeldt  marked  on 
his  maps  the  boundary  line  along  the  water-parting,  he 
certainly  did  not  consider  this  same  water-parting  chain  as  a 
formidable  barrier  between  both  countries.  On  the  contrary 
he  stated  in  unmistakable  terms,  that  the  barrier  lay  in 
the  eastern  chain,  when  he  said  ^ : 

*'  The  cumbre  del  Espinacito  "  [the  only  pass  of  the  Eastern  Cordillera 
between  31°  30'  and  32°  40'  south  lat.]  must  be  regarded  as  the 
real  entrance  gate  to  Argentina^  not  the  Boquete  de  Valle  Hermoso. 
The  latter,  of  much  gentler  declivity,  still  belongs  to  the  zone  of 
vegetation,  and  though  it  forms  the  division  of  the  waters  between  two 
oceans^  it  finally  leads  the  traveller  coming  from  Chile  only  to  a  deep 
depression,  which  may  allow  of  the  exit  of  water,  but  notofman.*^ 

Thus  it  appears  that  the  remarks  of  Gussfeldt  have 
some  bearing  on  the  interpretation  of  the  boundary  :  accord- 
ing to  this  geographer  the  boundary  line  was  at  the 
Western  Boquete  de  Valle  Hermoso,  simply  because 
of  the  oceanic  water-parting  being  found  there  ;  if  an 
arcifinious  frontier  had  been  sought,  it  would  have  been  found 
at  the  Eastern  Espinacito  Pass.  The  Western  Cordillera 
was  the  boundary  only  because  it  did  not  allow  of  the  exit 
of  water^  though  it  offered  easy  access  to  man  in  several 
places  ;  while  the  Eastern  and  higher  Cordillera  was  not  the 
boundary  because  it  did  allow  of  the  exit  of  waters,  though  it 
offered  only  one  place  for  the  exit  of  man. 
cuiean  Many   quotations  have  been  translated  in   the 

ofBelal 

««««^    Argentine  Statement  from   Chilean    administrative 
decrees  (pages  225-30)  issued  in  1885,  and  presented  as  an 


*  Giissfeldt,  Reise  in  den  Andes ^  etc.,  1888,  p.  314. 
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official   interpretation  of  the  Treaty  of  Limits.       There  are 
two  groups  of  quotations :  the  first  intended  as  an  appeal 

"  to  the  Chilean  Confession,  which  is  set  forth  in  its  very  laws,  which 
declare,  subsequent  to  the  Treaty  and  in  consequence  of  its  terms,  that 
the  boundary  is  the  *  Surra  Nevada  of  the  Cordillera^  the  *  anticlinal 
line  of  the  Andes,*  ''the  crest  of  the  Cordillera  de  las  Andes,  the  ^summit 
of  the  Cordillera^  the  culminating  line  of  the  Cordillera  de  los  Andes, 
etc,**  (page  228). 

The  second  set  is  intended  to  prove  that 

'*  in  the  opinion  of  the  Chilean  Government,  as  in  the  opinion  of  the 
Argentine  Government,  the  rivers  may  be  crossed  by  the  watershed  of  a 
Cordillera"  (page  229). 

With  reference  to  the  first  group,  it  is  hardly  necessary 
to  repeat  that  the  expressions  "  crest,"  **  summit,"  or  **  cul- 
minating line  of  the  Cordillera,"  can  never  be  regarded  in 
the  light  of  an  interpretation  ;  taken  by  themselves,  they 
express  no  precise  idea  when  referring  to  a  cordillera  where 
there  are  many  crests  and  many  summits,  and  where  each 
orographic  line  culminates  and  is  depressed  in  its  turn  ;  they 
only  acquire  their  precise  meaning  when  the  condition  of 
culminating  is  understood,  as  in  the  formula  of  Pissis* 
instructions,  to  take  place  at  the  commencement  of  the  valleys 
and  at  the  separation  of  the  watercourses  irrigating  either 
country.  The  anticlinal  lifte,  as  we  have  seen,  has  always 
been  understood  in  Chile  in  the  sense  that  Pissis  gave  to 
it,  strictly  "a  water-parting  line." 

Numberless  Chilean  decrees  might  be  quoted  from  the 
terms  of  which  it  is  clear  that  when  rivers  have  been  given 
as  northern  or  southern  limits  for  any  administrative  district 
as  far  east  as  the  Cordillera,  it  is  understood  that  these  rivers 
rise  in  the  Cordillera  which  forms  the  boundary,  and  conse- 
quently that,  when  there  are  several  Cordilleras,  the  particu- 
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lar  one  where  the  rivers  rise  is  referred  to  under  the  expres- 
sion **  Cordillera  de  los  Andes." 

For  instance,  in  the  decree  for  the  formation  of  the 
Province  of  O'Higgins,  dated  the  loth  of  December,  1883, 
the  boundaries  are  indicated  as  follows  ^  : 

"To  the  north,  the  Rio  Maipo  .  .  .  and  from  this  point  a  south- 
easterly line  running  along  the  summits  of  the  hills,  whose  sources 
(vertientes)  and  drainage  waters  (derrames)  flow  to  the  left  bank  of  the 
said  Rio  Maipo,  as  far  as  its  source ;  to  the  east,  the  Cordillera  de  los 
Andes;  to  the  south,  the  Rio  Cachapoal,  etc."  (page  87). 

"  Subd.  4,  de  MachalL 

"...  to  the  south,  the  Rio  Cachapoal,  from  the  Andes  as  far  as  .  .  . ; 
to  the  east,  the  Cordillera  de  los  Andes"  (page  91). 

"  District  3,  de  Coya. 

"...  to  the  south,  the  Rio  Cachapoal  from  its  headwaters  as  far  as 
.  .  . ;  to  the  east,  the  Cordillera  de  los  Andes"  (page  92). 

Moreover,  the  same  terms,  or  terms  similar  to  these,  were 
adopted  long  before  the  Treaty  of  188 1.  As  an  instance  we 
may  quote  the  first  decree  (August  20,  1826),  which  divided 
the  Republic  into  eight  provinces.  They  were  separated  from 
each  other  by  the  Rivers  Choapa,  Cachapoal,  Maule,  Nuble, 
etc.     With  regard  to  the  latter  it  was  expressly  stated  *  : 

"  5th.  From  the  southern  bank  of  Rio  Maule  to  the  Rio  Nuble, 
where  it  rises  in  the  Cordillera^  etc." 

Usually,  however,  this  circumstance  was  tacitly  implied, 
as  otherwise  it  would  have  been  stated  that  the  limit  from 
west  to  east  was  not  the  whole  course  of  the  river ;  for  in- 
stance, the  decree  of  the  3rd  of  October,   1883,  ran  thus*: 

*'  The  department  of  Llanquihue  ...  is  to  have  the  following  limits : 
to  the  north,  the  Lake  and  Rivers  Rahue ;  to  the  east,  the  Cordillera  de 
los  Andes ;  to  the  south,  the  River  Puelo  and  Reloncavf  Inlet,  etc  ..." 


*  Echeverria  i  Reyes,  Geografia  Politica  de  Chile^  vol.  ii.  p.  Zj, 

•  Loc,  cit,  vol.  ii.  p.  255.  '  Loc,  cit,  vol.  i.  p.  35. 
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It  is  easy  to  understand  that  the  only  case  where  it  was 
unnecessary  to  state  how  far  up  the  river  the  boundary  was 
to  extend  was  that  in  which  it  was  supposed  to  extend  as  far 
up  as  its  remotest  source.     Innumerable  decrees  similar  to  the  ^ 

latter,  both  previous  or  subsequent  to  the  Treaty  of    188 1,  1, 

might  be  quoted,  in  which  internal  limits  from  west  to  east 
are  fixed  by  watercourses,  and  in  not  a  single  one  can  the 
least  trace  or  hint  be  found  that  the  boundary  is  not  to  run 
as  far  east  as  its  sources. 

It  is  not  intended  to  imply  that  this  would  be  an  argu- 
ment for  not  complying  with  the  Treaty  if  the  cutting  of 
rivers  was  otherwise  prescribed  ;  but  it  sufifices  to  show  that 
the  Chilean  Government  have  never  interpreted  the  tradi- 
tions or  the  Treaty  in  the  sense  alleged  by  the  Argentine 
Representative. 

Lastly,  the  Argentine  Representative  (page  225)  has  been 
singularly  unhappy  in  his  incomplete  quotations  of  the  decree 
dated  the  i6th  of  October,  1885,  dealing  with  the  internal  sub-  ?A>/ 

division  of  the  Chilean  Department  of  Linares^  in  which  the  ^g^ 

**  Sierra  Nevada  de  la  Cordillera  "  is  referred  to  so  frequently, 
and  in  making  this  reference  as  a  proof  of  the  identification 
in  the  mind  of  the  Chilean  Government  of  the  said  '*  Sierra 
Nevada"  with  the  Chilean  anticlinal  line  and  the  Argentine  w 

**  highest  crest  watershed."    If  the  Argentine  Representative  ^ 

or  his  geographical  advisers  had  paid  attention  to  the  whole 
sentence,  of  which  the  end  only  is  quoted,  and  had  localized 
the  places  on  the  map,  they  could  not  have  failed  to  see  that 
the  •*  Sierra  Nevada"  referred  to  is  not  the  international 
water-parting  or  boundary  Cordillera,  but  only  one  of  the 
many  **  high  crest  watersheds  "  extending  from  north  to  south 
in  this  region.     The  chain  called  "  Sierra  Nevada "  in  the 
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decree,  as  is  easily  seen  on  reading  the  whole  text,  is  a 
chain  lying  very  close  to  the  71st  meridian,  to  the  west  of 
the  Chilean  River  Melado,  and  more  than  50  kilometres  to 
the  west  of  the  water-parting  with  the  Argentine  water- 
courses which  forms  the  international  boundary. 

Referring  to  the  text  of  the  decree  and  to  the  appended  ^^Fo.  38. 
sketch  map,  it  will  be  seen  that  the  '*  Rio  Ancoa"  (lat.  piate  xi. 
35°  530»  ^^^  **  ^^^  Achibueno,"  and  the  **Rio  Longavi "  (lat. 
36°  13')  have  their  sources  in  the  above  mentioned  range, 
and  consequently  the  "  subdelegaciones "  and  **  distritos," 
whose  limits  are  given  as  extending  along  the  said  water- 
courses, cannot  extend  farther  east  than  the  range  alluded 
to.  Besides,  the  valleys  of  Rio  Melado,  Guaiquivilo,  Laguna 
de  Maule,  etc.,  which  interpose  between  the  Sierra  Nevada 
and  the  boundary  Cordillera,  as  acknowledged  by  the  Argen- 
tine Expert,  are  occupied  by  "  Subdelegaciones ''  No.  7 
ColbuUy  and  No.  9  Putagan,  according  to  the  decree 
quoted.^  Thus  the  argument  of  the  Argentine  Representa- 
tive in  this  case  is  completely  at  fault,  as  the  "  Sierra 
Nevada  "  mentioned  by  him  is  simply  an  internal  boundary 
of  minor  importance. 

The  "  Sierra  Nevada"  (snowy  range)  of  the  decree  dated 
the  1 6th  of  October,  1885,  figures  on  the  first  Argentine  map 
delivered  to  the  Tribunal  in  1898,  with  three  summits  called 
C^-  Castillo,  C^-  Biscacha  and  C^'  Las  Torresillas.  The 
highest  of  all,  however,  the  Nevado  de  Longavi  (3,232  m.),  has 
been  omitted.  This  range,  as  will  be  seen,  is  in  fact  the 
northern  extension  of  a  "highest  crest  watershed,"  nearly 
parallel  and  close  to  the  71st  meridian,  which  coincides  with 


*  Echeverria  y  Reyes,  loc.  cit  vol  i.  pp.  297,  298. 
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the  continental  divide  from  latitude  36''  30'  as  far  as  38°  45', 
but   the   continuation   of   which  as  an  orographical  though 
partly  subordinate  watershed  is  much  longer,  since  it  stretches 
from  latitude  35°  30'  as  far  south  as  latitude  39°  45'. 
Tbe  waters        When  the  second  set  of  quotations  referred  to 

IMurttngof 

tiM  cordii.  and  the  arg^uments  based  on  them  are  taken  into 
c««^  account,  it  will  be  seen  that,  far  from  proving  what 
is  intended,  they  simply  go  to  prove  that  the  Chilean  Govern- 
ment  have  never  applied  the  expression  **  Water-parting  line'* 
to  a  line  that  is  crossed  by  watercourses  large  or  small.  In 
this  case,  as  in  the  preceding  one  of  the  Sierra  Nevada,  a 
•wrong  impression  is  produced  by  quoting  incomplete  lines  of 
boundary  and  omitting  to  give  a  sketch  map  whereon  such 
boundaries  might  be  examined  ;  had  this  been  done,  it  would 
have  been  seen  that  every  water-parting  line  given  as  a 
boundary  is  a  water-parting  within  the  whole  extent  to  which 
the  expression  is  applied.  All  doubt  in  such  cases  is  dis- 
pelled by  the  decree  itself  which  mentions  the  river  basins 
whose  waters  are  divided,  omission  of  such  being  allowed 
only  when  doubt  is  impossible. 

The  Cordillera  de  la  Costa  in  Chile,  though  not  exactly 
a  range  of  mountains,  may  be  defined  as  a  succession  of  high 
lands,  seldom  showing  a  well-defined  crest-line,  separating 
the  **  central  valley "  from  the  coast,  and  presenting  four 
general  slopes : — two  long  ones  towards  the  coast  and  the 
central  valley,  and  two  short  ones  towards  the  transverse 
valleys  which  carry  the  Cordilleran  and  central  valley  drainage 
across  the  coast  uplands  to  the  sea,  such  valleys  from  latitude 
33°  to  Chiloe  being  twelve  in  number. 

Naturally  within  each  block  of  highlands  the  two  long 
slopes  are  separated  by  a  water-parting  line,  and  each    of 
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these  local  divides  may  be  referred  to  as  "  the  water-parting 
line  of  the  Cordillera  de  la  Costa  "  within  the  particular  block 
to  which  the  expression  is  applied.  Such  local  water-partings 
are  frequently  adopted  as  departmental  or  district  boundaries 
in  Chile,  but  we  fail  to  see  how  this  fact  could  be  interpreted 
in  support  of  the  contention  that  Chile  has  recognized  that 
a  water-parting  line  may  be  **  traversed  by  other  waters" 
(Argentine  Statement,  p.  229),  unless  the  line  thus  denoted 
as  a  water-parting  line  in  the  decree  be  actually  traversed 
by  a  watercourse  within  the  boundary  specified ;  and  we 
emphatically  maintain  that  this  has  never  happened,  as  we 
are  about  to  prove  in  the  case  to  which  reference  is  made  in 
the  Argentine  Statement. 

From  the  appended  documents,  where  the  boundaries  are  App.  Doc. 
given  in  their  entirety,  and  with  the  aid  of  the  sketch  map  ^^^^^  ^^^ 
reproduced,    it    will    be   seen    that,   as    regards    the    **  Sub- 
delegacion  No.  4,  Corral*'  the  expression  "  water-parting  line 
of  the  Cordillera  de  la  Costa"  is  only  applicable  to  a  very 
limited  extent,  from  a  certain  line  on  the  north,  as  far  as  the 
''source  of  the  Rio  Cutipay"  to  the  south;  from  this  point 
the  boundary  between  the  Subdelegacion  No.  4  and  No.   1 1 
follows  the  Rio  Cutipay  from  its  source  and  the  Rio  Valdivia. 
From  the  source  of  the  River  Cutipay,  southwards,  there  is 
no  ''water-parting  of  the  Cordillera  de  la  Costa,"  since  the 
highlands  called  by  that  name  present  a  slope  from  which 
flow  several  small  watercourses  towards  the  River  Valdivia. 
Similarly,  the  boundary  line  between  the  Subdelegaciones 
4  and  6,  from  the  point  where  the  quotation  is  cut  short  in 
the  Argentine  Statement,  is  defined  as  :  following  along  the 
"  River    Valdivia,"   including  the   River  Cutipay,   as   far   as 
Cantera,   the  said   river  as   far  as   Tres   Bocas,"  and   "  the 
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water-parting  line  of  the  mountains  which,  beginning  at  this 
paint,  form  the  separation  between  the  Rivers  Futa  and 
Ainaguilan.  ..."  In  fact,  in  no  part  of  the  Decree  is  the 
term  "  water-parting  line "  applied  to  a  line  which  is  inter- 
sected by  a  watercourse. 

There  are  both  similarities  and  differences  between  the 
Decree  establishing  the  administrative  boundaries  of  the 
Department  of  Valdivia  and  the  Treaty  fixing  the  inter- 
national Chilean-Argentine  boundary,  which  serve  to  illus- 
trate the  correctness  of  the  Chilean  interpretation  of  the 
latter. 

The  similarity  consists  in  the  fact  that  in  the  Decree,  as 
well  as  in  the  Treaty,  there  are  sections  of  the  boundary  line 
which  are  defined  as  a  "  water-parting  line,"  or  as  a  line 
which  must  pass  along  certain  points  **  which  divide  the 
waters."  It  is  true  that  in  the  Decree  the  sections  of  water- 
parting  are  short,  whilst  in  the  Treaty  the  section  of  water- 
parting  is  very  long;  but  this  circumstance  cannot  justify 
a  different  interpretation  of  the  term. 

On  the  other  hand,  there  is  no  difficulty  in  appreciating 
the  difference  between  the  Treaty  and  the  Decree  so  far  as 
concerns  the  comparison  between  the  eastern  boundary  of 
Chile  (to  52'  S.  lat.)  as  determined  by  the  former,  and  the 
eastern  boundary  of  Subdelegacion  4  (Corral).  In  the  Treaty 
the  boundary  from  its  northern  extremity  to  52°  south  latitude 
is  determined  by  a  uniform  principle  of  demarcation,  while 
in  the  Decree  the  eastern  boundary  of  Subdelegacion  4  is 
divided  into  several  sections,  following  alternatively  water- 
partings  and  watercourses.  Thus  this  latter  boundary  is  to 
follow  the  water-parting  of  the  coast  range,  from  a  certain 
specified  point  (its  northern  extremity)    southward  down   to 
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another  specified  point  (the  source  of  the  River  Cutipay) ;  it 
is  also  specified  that  the  boundary  shall  follow  the  Cutipay 
and  the  River  Valdivia  as  far  as  La  Cantera,  whence  it 
follows  a  smaller  branch  of  the  River  Valdivia  as  far  as  Tres 
Bocas,  and  from  this  place,  the  water-parting  line  between  the 
Rivers  Futa  and  Ainaguilan,  which  begins  there,  as  far  as 
the  departmental  boundary  to  the  south.  From  La  Cantera 
the  boundary  of  Subdelegacion  6  branches  off,  following  the 
main  river  Valdivia  as  far  as  Peiia  del  Diablo,  and  then  turns 
to  the  south  along  the  water-parting  between  the  Rio  Valdivia 
on  one  side  and  the  Rivers  Angachilla  and  Futa  on  the 
other.  Thus  specified  stretches  of  water-parting  lines  only 
are  to  be  followed,  and  from  the  place  where  one  ends  to  the 
place  where  another  begins,  if  the  boundary  follows  a  water- 
course,  it  also  is  specified,  and  is  called  a  river,  and  not  a 
water-parting. 

On  the  other  hand,  in  the  Treaty  of  1 88 1  the  condition  of 
dividing  the  waters  is  positively  stipulated  for  the  whole  extent 
of  the  boundary  as  far  south  as  the  ^ind  parallel,  and  no 
indications — even  of  a  negative  character — are  given  of 
possible  deviations  from  this  rule. 

To  sum  up,  the  Chilean  Republic  not  only  has  given 
no  ** categorical  recognition"  to  the  terms  '' divortium 
aquarum  "  or  water-parting  line  ever  being  applied  to  a  line 
cut  by  watercourses — a  recognition  which  would  amount  to  a 
misuse  of  technical  terms — but  she  has  made  no  such  misuse 
in  the  case  quoted  by  the  Argentine  Representative,  nor  in 
any  other  case  whatever. 

Finally,  from  the  fact  of  the  expressions  summit  of  the 
Cordillera  and  water-parting  line  of  the  mountains  (not  water- 
shed) having  been  used  as  equivalents  by  the  Government 
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of  Chile  (Argentine  Statement,  p.  230),  conclusions  entirely 
opposite  to  those  arrived  at  by  the  Argentine  Representative 
may  be  justly  drawn,  since  in  every  case  to  be  quoted  the 
absolute  summits  have  never  been  taken  into  account,  the 
water-parting  alone  having  been  attended  to ;  and  no  case 
can  be  brought  forward  in  which  the  line  designated  by 
either  of  the  two  expressions  is  cut  by  a  watercourse  or 
stream. 

o  inioiM  as  Referring  again  to  the  opinions  on  the  appli- 
**piiSo^'^  cation  of  the  Treaty  placed  on  record  by  European 
^ctoogn^hi!^  geographers,  a  very  significant  paragraph  may  be 
quoted  from  Petermanns  Mitteilungen  (1887,  page 
155),  as  follows  : 

"  According  to  a  communication  of  Dr.  R.  A.  Philippi,  the  Chilean 
Government  is  about  to  send  two  expeditions  in  order  to  fix  the  Chilo- 
Argentine  boundary  between  the  River  Palena  and  the  Pass  of  Villarica. 
The  fact  has  been  revealed  that  the  high  Cordillera  lies  entirely  on  Chilean 
territory y  while  the  water-parting  betiveen  the  Atlantic  and  Pacific  Oceans 
runs  to  the  east  of  the  mountain  chain^  at  an  insignificant  height^  about  500 
metres  above  the  sea.  It  (the  water-parting)  is  therefore  not  very  con- 
spicuousy  so  that  sometimes  Argentine  officers  have  penetrated  into  Chilean 
Territory  without  knounng  it'' 

It  will  be  noticed  that  the  last  sentence  includes  a  refer- 
ence to  the  fact  that  Argentine  officers  had  trespassed  into 
Chilean  territory  without  knowing  it,  owing  to  the  incon- 
spicuousness  of  the  dividing  range.  This  proves  that  the 
passages  of  the  communications  of  the  Argentine  chief 
officers,  Olascoaga  and  Godoi,  in  which  the  fact  was  recorded, 
had  been  understood  in  1887  by  the  German  geographical 
paper  in  a  way  perfectly  concordant  with  the  explanations 
given  at  the  beginning  of  this  chapter. 

The  results  of  the  second  expedition  to  the  River  Palena, 
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conducted  by  Captain  Serrano  in.  1887,  when  he  reached  a 
point  further  east  than  in  1885,  gave  renewed  occasion  for 
certain  observations  in  European  geographical  publications, 
now  quoted  in  the  Argentine  Statement.  It  appears,  how- 
ever, that  the  significant  purport  of  the  opinions  therein 
given,  amounting  to  an  interpretation  of  the  Treaty  in  a 
sense  favourable  to  Chile,  has  failed  to  attract  the  notice 
of  the  Argentine  Representative. 

"  The  remarkable  fact  has  been  ascertained  [it  is  observed  in  the 
Scottish  Geographical  Magazine^  quoted  in  the  Argentine  Statement, 
page  240],  that  the  water-parting  between  the  Atlantic  and  the  Pacific 
slopes  in  those  regions  [sources  of  the  Palena]  is  not  coincident  with 
the  main  chain  of  the  Andes,  but  is  a  plateau  lying  to  the  eastward. 
This  discovery  of  the  true  watershed  will  affect  the  boundary  line 
between  Chile  and  the  Argentine  Republic ;  for  by  the  Treaty  that  line 
'  shall  run  along  the  highest  peaks  of  the  Andes  which  mark  the  water- 
parting.'  " 

"  These  discoveries  [it  is  remarked  in  the  Proceedings  of  the  Royal 
Geographical  Society,  quoted  page  241,  alluding  to  the  same  fact]  will 
affect  the  political  boundary  between  Chile  and  the  Argentine  Republic 
which  has  been  fixed  by  Treaty  as  lying  along  the  watershed P 

From  these  opinions,  given  by  two  geographical  papers 
as  to  the  consequences  of  the  watershed  not  lying  where  it 
was  thought  to  be  located,  important  conclusions  may  be 
drawn,  which  are  certainly  not  in  accordance  with  the  Argen- 
tine views  on  the  matter. 

It  is  apparent  that,  according  to  the  criterion  of  European 
geographers,  when  the  Andean  watershed  or  ''the  highest 
peaks  of  the  Andes  which  mark  the  water-parting''  were 
mentioned,  the  true  watershed  was  meant, — the  **  water- 
'parting  between  the  Atlantic  and  the  Pacific  slopes y 

Otherwise  they  could  not  have  said  that  the  discovery 
that  the  true  watershed  lay  to  the  east  of  the  chain,  in  which 
it   was    formerly    thought   to   lie,    would  affect  the  political 

CHAP.  XII. 


392  SENSE   GIVEN   TO   THE   TREATY   BY 

boundary.  Up  to  that  period,  as  Dr.  Moreno  himself  has 
remarked,*  even  the  Argentine  maps  used  to  draw  the  Cor- 
dillera as  an  unbroken  wall  quite  close  to  the  Pacific  coast 
line,  this  unbroken  wall  being  depicted  at  the  same  time  as 
the  division  of  the  waters  and  the  international  boundary. 
Then,  if  European  geographical  publications  quoted  in  the 
Argentine  Statement  asserted  that  the  political  boundary 
would  be  affected  by  the  fact  of  the  River  Palena  having  its 
sources  farther  east  than  had  been  shown  on  former  maps,  it 
must  have  been  because  the  said  boundary  ought  not,  in  their 
opinion,  to  be  traced  along  the  range  formerly  considered  as 
containing  the  watershed,  if  it  did  not  really  fulfil  this  con- 
dition. 


Argwitino  The  Chilean  Government  of  course  regarded 
In  1889.  the  discovery  of  the  true  sources  of  the  River 
Palena  in  the  same  light  as  the  European  Geographical 
Societies  and  Journals  did  ;  they  had  never  doubted  that 
the  boundary  ought  to  follow  the  true  or  real  water-parting 
line,  according  to  the  Treaty  in  force.  No  Chilean  states- 
man said  that  the  fact  that  the  River  Palena  crossed  such 
and  such  range  of  Cordillera,  be  it  called  central  or  other- 
wise, revealed  that  its  upper  course  ran  through  Argentine 
territory,  as  the  Argentine  statesman.  Dr.  Zeballos,  had 
said  that  the  westerly  course  of  the  River  Futaleufu  revealed 
that  the  lands  over  which  it  ran  were  Chilean  territory. 

On  the  contrary,  Senor  Serrano  having  ascertained  in 
his  last  expedition  that  the  upper  course  of  the  river  ran 
at  the  bottom  of  an  extensive  valley,  between  the  middle 


^  \n  La  Nacion,  February  3,  1895. 
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and  easternmost  ranges  of  the  Cordillera,  where  the  lake 
(General  Paz)  that  gave  rise  to  the  river  lay,  the  Chilean 
Government  took  steps  to  promote  the  settlement  of 
colonists  in  these  places,  and  made  no  mystery  of  their 
intention.^ 

The  expression  of  these  intentions  attracted  the  attention 
of  the  Argentine  Government,  (Argentine  Statement,  p.  241) 
and  was  considered  as  the  revelation  of  a  design  to  remove 
the  boundary  from  the  summit  of  the  Cordillera  and  to  carry 
it  much  farther  to  the  east  With  reference  to  this  the 
Argentine  Minister  for  Foreign  Affairs,  Dr.  Zeballos,  asked 
that  a  Cabinet  Council  might  be  summoned  for  the  purpose 
of  calling  their  attention  to 

**  the  difficulties  which  might  arise  if,  .  .  .,  the  Chilean  Government 
considered  that  the  agreed  on  orographic  boundary  in  the  Cordillera 
de  los  Andes  was  to  be  transformed  into  a  hydrographic  boundary  which 
would  only  take  into  consideration  the  sources  of  the  rivers  flowing 
towards  the  Paci6c."     (Argentine  Statement,  page  242.) 

The  Minister  Zeballos, — the  same  statesman  who,  in 
April  1886,  considered  that  the  *'  westerly  course  "  of  a 
Patagonian  river  revealed  Chilean  territory,  and  who  again 
in  December  1886  accepted  the  commission  to  lay  before 
one  of  his  predecessors  in  the  Ministry  **  the  serious  doubts 
entertained  by  many  of  his  learned  fellow-citizens  as  to  the 
boundary  being  the  real  water-partings  or  the  highest  peaks 
line'' — had  no  longer  any  doubts,  in  December  1889,  as  to 
the  answer  that  he  was  thus  called  upon  to  give  as  a 
Minister  to  the  question  that  he  had  been  entrusted  to 
ask  of  one  of  his  predecessors  three  years  before  on  behalf 
of  the  Argentine  Geographical  Institute. 


*  Memoria  del  Ministerio  del  Interior  de  Chile ^  1889  (pp.  Ivi.  to  Ix.). 
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The  Argentine  Representative  has  considered  it  advisable 
to  give  a  partial  translation  of  a  document  from  the  archives 
of  his  Government  in  order  to  show  for  the  first  time 
what  interpretation  they  gave  in  1889  to  the  Treaty  of 
£881  (Argentine  Statement,  pp.  242,  243).  We  shall  repro- 
duce the  essential  paragraphs  of  that  translation  in  order  to 
prove  that  it  does  not  contain  the  precise  and  significant  rule 
which  the  Argentine  Representative  believes  to  have  dis- 
covered in  them.     They  read  as  follows  : 

"  According  to  the  Treaty,  by  the  line  of  the  most  elevated  crests  is 
meant  that  line  which  runs  along  the  greatest  elevations  of  the  mass 
which  forms  the  backbone  of  the  Cordillera,  ';although  said  mass  may 
be  cut  through  by  transverse  clefts  or  valleys. 

"The  Treaty  refers  to  crests  which  must  possess  two  conditions 
[caracfer^s] :  (i)  they  must  be  the  most  elevated;  (2)  they  must  divide  the 
waters. 

"  Said  crests  are  snow-capped,  and  during  the  season  of  thaw  they 
divide  their  own  icy  streams,  which  flow  down  their  flanks  and  bases. 

"  If  the  divortium  aguarum  of  the  Cordillera  always  flows  into  the 
Pacific,  as  Engineer  Bertrand^  observes  ...  it  is  none  the  less  true 
that  the  said  crests  are  the  most  elevated  crests  that  divide  the  -waters, 
referred  to  by  the  Treaty. 

"  If  there  should  happen  to  be  quebradas  (gorges)  between  some  of 
those  crests  which  divide  the  waters,  in  such  a  case  the  right  thing  would 
be  to  follow  the  ideal  line  of  the  massif  until  striking  the  watershed 
aneiv,  .  .  .  She  [Chile]  claims  a  boundary  running  through  Patagonia 
over  said  valleys  and  lakes,  which,  although  by  a  regional  accident 
they  may  shed  waters,  are  not  the  most  elevated  crests  mentioned  in 
the  Treaty." 

The  paragraphs  which  we  have  just  reproduced  suffice 
for  our  purpose  of  showing  that  there  is  absolutely  nothing 
to  support  this  new  interpretation  of  the  boundary  stipulated 
by  the  Treaty. 

We  only   find  in    them   mere  assertions  as  to  what  the 


'  Engineer  Bertrand  never  observed,  and  could  never  observe,  anything  so 
absurd  as  a  divortium  aqudrum  flowing  anywhere. 
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Argentine  Minister  understood  by  "line  of  the  highest 
summits ";  that  such  and  such  are  "  the  highest  summits 
which  divide  the  waters  to  which  the  Treaty  refers";  and  that 
such  and  such  others  "  although  they  shed  waters,  are  not 
the  most  elevated  crests  mentioned  by  the  Treaty,"  But, 
bearing  in  mind  the  text  of  the  Covenant  itself,  it  may 
readily  be  seen  that  such  assertions  are  consequences  of 
an  attempt  to  divide  into  two  parts  the  one  simple  principle 
established  in  the  Treaty  according  to  the  textual  words  of 
which  only  "  tite  highest  summits  of  the  said  Cordilleras 
which  divide  the  waters  "  are  to  determine  the  course  of  the 
frontier  line. 

This  interpretation, — according  to  which  by  the  "  highest 
summits  which  divide  the  waters  "  the  highest  of  all  the 
summits  of  a  mountain  must  be  understood,  adding  that  they 
**  divide  the  waters,"  because  **  they  are  snow-capped  "  and 
during  the  season  of  thaw  they  **  divide  their  own  icy  streams," 
etc. — represents  a  complete  inversion  of  the  principal  and 
subordinate  terms  of  the  definition,  because  it  transforms 
*'the  line  of  the  highest  summits  which  divide  the  waters" 
into  **  the  line  which  divides  the  waters  of  the  most  elevated 
summits." 

Besides,  the  explanations  given  by  Minister  Zeballos  in 
the  paragraphs  of  the  report  quoted  are  as  inconsistent  with 
the  tracing  of  the  Argentine  boundary  line  already  proposed 
in  the  parts  where  the  latter  coincides  with  the  water-parting 
line,  as  in  those  in  which  it  diverges  from  it.  It  is  sufficient 
to  examine  the  official  maps  presented  to  the  Tribunal  by 
the  Argentine  Representative  in  order  to  be  convinced  that 
many  of  the  summits  of  greater  absolute  height  and  even 
many  of  the  highest  crests  of  the  Cordillera  de  los  Andes 
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are  to  be  found  outside  the  course  of  the  line  proposed  by 
the  Argentine  Expert  This  fact,  which  will  be  proved  in 
detail  in  the  chapters  of  our  Statement  containing  the  geo- 
graphical description  of  the  two  lines,  shows  that,  were  the 
interpretation  to  be  accepted  that  "  the  highest  summits " 
mentioned  in  the  Treaty  are  **  the  greatest  heights  of  the 
organic  body  forming  the  backbone  of  the  Cordillera,"^  it 
would  appear  that  the  Argentine  Expert  himself,  eleven 
years  after  Minister  Zeballos'  declaration,  and  in  spite 
of  all  the  surveys  carried  out  on  the  ground,  has  found  it 
impossible  to  determine  the  position  of  the  said  "back- 
bone of  the  Cordillera." 

Respecting  the  second  condition  with  which,  according  to 
Minister  Zeballos,  the  "  summits"  to  which  the  Treaty  refers 
must  comply,  that  is  to  say  with  the  condition  of  dividing 
the  waters  of  *' their  own  icy  streams,"  it  is  hardly  neces- 
sary to  observe  that  it  is  no  condition  whatsoever,  since 
no  summits  or  crests,  snow-capped  or  otherwise,  are  to  be 
found  which  do  not  divide  their  own  waters. 

It  appears,  therefore,  that  of  the  two   "characteristics"* 


'  These  are  the  words  used  by  Dr.  Zeballos  :  "  las  mayores  alturas  del 
cuerpo  orgdnico  que  forma  el  espinazo  de  la  Cordillera,"  according  to  the  text 
published  in  Sefior  Varela's  book  Historia  de  la  Demarcacion^  etc.  (page  257). 
The  perusal  of  this  text  also  shows  that  from  the  final  paragraph  of  the  quotation 
made  in  the  Argentine  Statement,  the  words  italicized  by  us  here  have  been  left 
out  where  Senor  Zeballos  said  : 

"...  it  will  be  seen  that  said  Republic  [Chile]  claims  the  valleys  which  extend 
from  latitude  41''  S.  to  52"*  S.,  besides  others  further  north,  facing  the  Neuquen 
territory,  which  she  may  wish  also  to  claim,  and  which  are  piaced  with  regard  to 
the  Andes  in  the  same  position  as  those  which  in  San  Juan  and  Mendoza  she  [Chile] 
has  acknowledged  as  indisptitcdfly  Argentine.  .  .  ." 

Thus  Sefior  Zeballos  acknowledged  officially  that  the  Lacar  valley,  to  which  he 
obviously  alluded,  is,  "  with  regard  to  the  Andes,  in  the  same  position  ^  as  the 
Patos  valley  (latitude  32"  20'  S.),  that  is  to  say,  that  it  is  an  Andean  valley,  situated 
in  the  centre  of  the  Andes,  and  not  on  the  eastern  slope  of  these  mountains,  as 
is  now  maintained  in  the  Argentine  Statement. 

•  "  Caracteres^*  in  the  Spanish  text. 
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attributed  by  Minister  Zeballos*  interpretation  to  the  **  sum- 
mits "  of  the  Treaty,  the  first  one — that  of  the  greatest  abso- 
lute height — has  not  been  taken  into  account  when  tracing 
the  Argentine  line,  or  has  only  been  partially  taken  into 
consideration  and  in  an  arbitrary  form  which  prevents  it 
from  fulfilling  a  chneacteristic  condition.  The  second  *'  cha- 
racteristic " — that  of  dividing  the  waters  of  their  own  icy 
streams — as  understood  by  Minister  Zeballos  is  simply  the 
assertion  of  a  physical  phenomenon,  the  incorporation  of 
which  in  the  Boundary  Treaty  would  have  been  entirely 
out  of  place. 

To  sum  up  then  :  the  essential  feature  of  the  boundary 
according  to  Dr.  Zeballos  ought  to  be  the  backbone  of  ttie 
Cordillera,  a  feature  not  alluded  to  in  the  Treaty,  and  no  rule, 
either  precise  or  vague,  was  given  for  characterizing  or 
finding  it.  The  dividing  line  was  spoken  of  as  leaving  and 
**  striking  anew  the  watershed  "  along  "  the  ideal  line  of 
the  massif"  in  a  wholly  undefined  way  utterly  imcompatible 
with  the  giving  effect  to  a  Treaty  authorizing  no  departure 
from  the  water-parting  line. 

Dr.  Braoke-  Reference  has  been  made  in  our  first  Statement 
opinioiis.  to  the  geographical  works  of  Dr.  Luis  Bracke- 
busch,  and  it  has  been  stated  that  this  scientist  and  geographer 
has  always  marked  out  the  boundary  line  derived  from  the 
Treaty  of  Limits  of  1881  in  accordance  with  the  Chilean 
interpretation,  or  the  divortium  aquarum  rule,  save  between 
the  27th  and  28th  parallels,  "where  the  author  considers 
that  the  main  water-divide  {tnteroceaniscke  Wasserscheide) 
does  not  exist."  To  the  latter  observation  the  Argentine 
Representative  has  replied  (Argentine  Statement,  p.  185) 
that 
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**A  copy  of  Dr.  Brackebusch's  map  is  laid  before  the  Tribunal, 
in  which  not  the  slightest  indication  will  be  found  that  the  author 
considers  that  the  main  water-divide  does  not  exist  between  the  27th 
and  28th  parallel,  notwithstanding  that  in  the  Chilean  Statement  /'/  has 
been  thought  useful  to  introduce  in  brackets  the  German  translation  of  the 
words  *  interoceanic  divide  *  (interoceanische  Wasserscheide)  words  which 
do  not  appear  at  all  tn  the  map.^^ 

It  is  thus  insinuated  that  the  Chilean  Representative 
attributed  to  Dr.  Brackebusch  expressions  which  he  did  not 
use,  though  the  fact  of  giving  them  in  German  should  have 
suggested  to  the  Argentine  Representative  that  Dr.  Bracke- 
busch had  made  use  of  those  expressions  in  one  of  his  many 
writings  and  maps  published  in  that  language  in  Germany. 
As  a  matter  of  fact  he  did  use  the  expression  **  inter- 
oceanische Wasserscheide  "  and  clearly  stated,  both  in  writ- 
ing and  on  his  maps,  that  such  a  watershed  did  not  exist 
in  the  region  alluded  to,  as  will  be  directly  shown. 

Dr.  Brackebusch  has  been  engaged  in  geographical  and 
geological  surveys  in  the  northern  portion  of  the  Argentine 
Republic  for  thirteen  years  (1875-1888),  and  both  in  that 
country  and  in  Germany  after  his  return,  he  published  several 
important  works  on  Argentine  geography,*  extracts  from  App.  Doc. 
which  we  reproduce  in  the  Appendix. 

After  having  published  his  large  map  (scale  1  :  1,000,000) 
of  the  Argentine  Republic  in  1891,  Dr.  Brackebusch  contri- 
buted articles  to  Petermanns  Mitteilungen  with  other  impor- 
tant materials  connected  with  the  former  work,  among  which 
is  an  hypsometrical  map  inserted  in  volume  38,  1893.  In  this  Plate  xiii. 
a  blue  dotted  line  is  drawn  as  far  north  as  27"  45'  (Nevado 
Gallina    Muerta)    marked    ''Interoceanische     Wasserscheide ^ 


*  Partly  translated  into  Spanish  in  Anales  de  la  Universidad  dc  Chile,  Novem- 
ber 1893,  February  1894. 
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extension  of  this  Cordillera  forms  the  boundary  between  Chile  and  the 
Argentine  Republic,  and  the  water-parting  between  the  Pacific  and  Atlantic 
Oceans  ..." 

It  must  be  borne  in  mind  that  Dr.  Brackebusch  wrote 
the  latter  sentence  in  1893,  with  full  knowledge  of  the 
Patagonian  explorations,  from  Simpson  to  Fontana  and 
Serrano,  and  of  the  Argentine  pretensions  as  to  the  inter- 
pretations of  the  Treaty,  and  of  the  substitution  of  the  general 
water-parting  or  divortium  cujuarum  of  the  Andes  by  a 
succession  of  watersheds  peculiar  to  certain  chains  or  crests. 
He  still  continued  to  believe  that  the  boundary  of  the  Treaty 
of  1 88 1  was  throughout  its  entire  extent,  as  far  as  the  52nd 
parallel,  the  water-parting  between  the  Pacific  and  Atlantic 
Oceans,  as  he  had  marked  it  out  in  his  map  in  1891,  the 
"  interoceanische  Wasserscheide  *'  of  his  map  of  1893. 

In  the  Argentine  Statement  (p.  185)  it  is  argued  that, 
as  the  Chilean  Representative  acknowledges  that 

^'  the  southern  part  of  the  map  is  geographically  of  far  less  value  than 
the  former  (alluding  to  the  northern  part),  therefore  the  map  need  not 
be  further  taken  into  accounts 

m 

It  is  also  stated  that  the  Argentine  Government 

"who  had  the  same  opinion  as  that  just  quoted  from  the  Chilean 
Representative  with  regard  to  the  inaccuracies  in  it,  disapproved  the 
map  by  Decree  dated  March  6,  1892." 

With  regard  to  the  latter  assertion,  if  we  are  to  go  by 
what  Dr.  Moreno  said  in  1895^  the  reason  for  the  official 
disapproval  was  not  so  much  **  the  inaccuracies  in  it "  as  that 
according  to  it  **  thousands  of  leagues  were  cut  out  from 
Argentine  territory  and  delivered  up  to  Chile."  However 
that  may  have  been,  the  accuracy  or  inaccuracy  of  the  map 


*  La  Nacion^  February  3,  1895. 
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had  nothing  to  do  with  the  question  of  interpretation,  pro- 
vided the  intention  of  the  author  was  clear,  so  that  it  cannot 
be  said  that  such  an  interpretation  was  mistaken  because 
founded  on  erroneous  information.  It  matters  little,  for 
instance,  whether  the  water-parting  between  the  headwaters 
of  the  Rivers  Aisen  on  the  Pacific  side  and  Aayon  (Mayo) 
on  the  Atlantic  side  are  indicated  on  Brackebusch's  map 
a  little  to  the  east  or  to  the  west  of  their  true  position ; 
it  matters  little  that  respecting  other  river  basins,  the 
water-parting  is  still  more  inaccurately  shown.  The  fact 
remains  that  a  straight  and  conspicuous  or  principal  chain 
of  the  Cordillera  is  shown  intersected  by  the  Rivers  Aisen 
and  Huemules,  the  water-parting  taking  place  on  low  hills 
or  undulating  ground  further  east,  and  despite  this  fact,  the 
very  same  as  is  now  urged  against  the  Continental  divide 
boundary,  Dr.  Brackebusch  still  adhered  to  the  latter  line 
as  being  the  rightful  interpretation  of  the  Treaty  in  force. 
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Chapter  XIII, 

CONVENTION   OF   1888   AND   WORK  OF  THE   DEMAR 

CATION   UP  TO    1892. 

'T^O  give  effect  to  the  Treaty  of  1881  the  Convention  of 
-^  20th  of  August,  1888,  was  negotiated,  its  main  object 
being  the  appointment  of  the  Experts  to  which  Articles  i 
and  4  of  the  said  Treaty  referred,  and  to  regulate  their 
proceedings.  The  Articles  of  this  Convention,  which  are 
not  merely  of  a  formal  character,  are  textually  as  follows : 

''  I.  The  appointment  of  the  two  Elxperts  to  which  Articles  i  and  4 
of  the  Boundary  Treaty  of  1881  refer  shall  be  made  by  the  Sig- 
natory Governments  within  the  term  of  two  months  from  the  date  of 
the  ratification  of  this  Convention. 

"  2.  To  assist  the  experts  in  the  discharge  of  their  functions  each  of 
the  Governments  shall  name,  within  the  same  period,  five  assistants. 
The  number  of  these  assistants  may  be  increased  in  identical  propor- 
tions by  each  party  whenever  the  Experts  should  jointly  ask  for  it 

**  3.  The  Experts  shall  carry  out  on  the  ground  the  demarcation  of 
the  lines  indicated  in  Articles  i,  2  and  3  of  the  Boundary  Treaty. 

*'  4.  The  Experts  may,  however,  entrust  the  execution  of  the  works 
to  Commissions  of  Assistants,  who  shall  be  named  in  equal  numbers 
by  each  party.  The  Commissions  shall  proceed  according  to  the  In- 
structions given  by  the  Experts  by  joint  accord  and  in  writing. 

^  6.  Every  time  the  Experts  should  not  come  to  an  agreement  upon 
any  point  in  the  fixing  of  the  boundaries  or  upon  any  other  question  what- 
ever^  they  shall  immediately  communicate  with  their  Governments  so 
that  the  latter  may  proceed  to  appoint  the  third  party  who,  according 
to  the  Boundary  Treaty  of  1881,  is  to  settle  the  diflference." 

As  may  be  seen,  the  principal  provisions  of  the   Con- 
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vention  of  1888  were  :  To  entrust  the  Experts  with  the 
demarcation  of  the  whole  frontier  line  north  of  the  52nd 
parallel,  to  give  them  Assistants,  and  to  authorize  the 
Experts  to  delegate  to  the  said  Assistants  the  execution  of 
the  tasks  entrusted  to  them. 

The  Argentine  Representative  denies  that  the  Experts 
had  powers  to  delegate  to  the  Assistant  Commissioners  the 
demarcation  on  the  ground  ;  he  affirms  that  only  the  Experts 
could  effect  it,  and  gives  one  to  understand  that  the  Expert 
of  Chile  failed  in  his  duty  by  not  visiting  the  ground.  On 
page  234  of  his  Statement  he  expresses  himself  thus  : 


"  The  Experts,  and  only  the  Experts^  were  invested  with  *  the  power 
of  fixing  by  themselves,  on  the  ground,'  the  boundary  line ;  and  it  is  to 
be  deplored  that  the  Argentine  Expert,  when  surveying  the  Cordillera, 
should  have  been  unable  to  study  the  orography  of  the  frontier  regions 
with  his  colleague,  the  latter  not  having  even  visited  the  ground." 


This  categorical  assertion,  that  only  the  Experts  them- 
selves could  determine  on  the  ground  the  boundary  line, 
according  to  the  Convention  of  1888,  is  supported  by  the 
Representative  of  the  Argentine  Republic  by  means  of  ex- 
tracts from  an  undated  note  addressed  by  the  Plenipotentiary 
of  that  Republic  at  Santiago,  Senor  Uriburu.  It  is  said  in 
this  note  that  the  Argentine  Government  proposed  the  dele- 
gation of  power  to  the  Assistants,  that  the  Chilean  Minister 
for  Foreign  Affairs  opposed  it,  that  Seiior  Uriburu  himself 
considered  it  inconsistent  with  the  text  of  the  Treaty  of  1881, 
and  that  consequently  it  was  not  inserted. 

It  is  to  be  presumed  that  Senor  Uriburu's  note  must 
refer  to  some  draft  Convention  afterwards  modified,  because 
the  text  of  the  Convention  signed  is  in  open  contradiction 
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with   the   assertion    that  only  the   Experts  were  authorized 
to  effect  the  demarcation  on  the  ground. 

To  corroborate  his  opinion  the  Argentine  Representative 
reproduces  Article  3,  which  certainly  says  that  **  the  Experts 
shall  carry  out  on  the  ground  the  demarcation  of  the  lines 
indicated  in  Articles  i,  2  and  3  of  the  Boundary  Treaty"; 
but  he  omits  to  quote  the  fourth  Article,  which  decides  the 
question  by  saying  :  "  The  Experts  may^  however,  entrust  the 
execution  of  the  work  to  the  Commissions  of  Assistants ^ 

Which  were  the  powers  conferred  on  the  Experts  which 
it  is  alleged  they  could  not  delegate  and  which  the  works 
that  they  were  empowered  to  entrust  to  the  Commissions  of 
Assistants,  according  to  the  opinion  of  the  negotiators,  will 
be  shown  shortly  by  documentary  evidence,  and  the  question 
will  be  fully  discussed  in  its  proper  place.  In  any  case, 
according  to  the  explicit  text  of  the  Articles  which  we  have 
just  reproduced,  it  is  clear  that  all  the  work  to  be  done  on  the 
ground  might  be  entrusted  or  delegated  to  the  Commissions 
of  Assistants,  and  therefore  the  interpretation  given  to  Ar- 
ticle 3  by  the  Argentine  Representative  (p.  233)  is  devoid 
of  foundation,  as  are  also  his  complaints  regarding  the 
Chilean  Expert  not  having  personally  visited  the  ground. 

Whether    all   the    theoretical    discussions    had 

KndMiyoiirs 

to  frame    already  been   settled  ^  by  the  Treaty  of   1881,  or 

ImtTttCtiOiM.  ^  ^ 

whether  there  were  still  ** abstract  differences"  to 
be  discussed  by  the  Experts,  it  cannot  be  denied  that, 
according  to  Article  4  of  the  Convention  just  quoted,  the 
Experts  were  bound  to  give  instructions  to  the  Commissions  of 
Assistants  as  to  the  procedure  to  be  followed  for  the  execution 
of  the  works  entrusted  to  them  by  the  Experts,  This  was  the 
first  and  foremost  duty  of  the  Experts,  whether  they  did  or 
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did  not  intend  to  visit  part  of  the  ground  personally,  for  it 
was  agreed  from  the  outset  "  that  the  work  should  commence 
concurrently  in  the  north  in  the  Cordillera  de  los  Andes,  and 
in  the  south  in  Tierra  del  Fuego"  (Argentine  Statement, 
p.  245).  As  the  Experts  could  not  be  in  both  places  at  once, 
at  least  one  of  the  Commissions  would  have  had  to  receive 
instructions  before  undertaking  any  proceedings  at  all. 
Consequently  it  is  evident  that  the  instructions  were  the 
first  thing  to  be  attended  to. 

When  it  is  borne  in  mind  that  the  Treaty  of  1881  fixed 
the  boundary  line  as  far  as  the  52nd  parallel  by  a  single 
general  principle  of  demarcation  set  forth  in  two  sentences, 
it  is  difficult  to  believe  in  the  plausibility  of  the  contention 
that  instructions  to  carry  out  that  principle  on  the  ground 
could  be  framed  conjointly  by  two  parties,  without  making 
sure  that  they  attributed  the  same  meaning  to  every  word  of 
each  sentence,  and  to  the  principle  as  a  whole.  This  is  still 
more  difficult  to  believe  when  it  is  remembered  that  the  scope 
of  the  principle  of  demarcation  had  been  the  subject  of  de- 
bate in  Chile  and  in  the  Argentine  Republic  since  1883,  and 
especially  in  the  latter  country,  where  Colonels  Olascoaga  and 
Godoi  in  the  Neuquen  differed  from  Rohde  and  Fontana  in 
the  Limay  and  Chubut,  and  where  the  first  authorities  of  the 
Argentine  Geographical  Institute  had  in  1886  been  unable 
to  arrive  at  an  interpretation  of  the  Treaty. 

This  was,  however,  the  procedure  suggested  by  the  first 
Argentine  Expert,  Senor  Pico,  who  arrived  in  Chile  in  1890 
for  the  purpose  of  giving  effect  to  the  Boundary  Treaty. 
Sefior  Don  Diego  Barros  Arana  had  been  appointed  Expert 
on  the  part  of  Chile. 

The  first  visit  to  Chile  of  the   Argentine   Expert  only 
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lasted  for  some  three  weeks,  during  which  time  three  meet- 
ings were  held,  and  agreements  arrived  at  for  the  appoint- 
ment of  two  mixed  commissions  for  the  demarcation  of  the 
boundary — not  merely  for  projecting  it,  as  is  said  in  the 
Argentine  Statement.  Starting  points  were  fixed  for  their 
work  of  demarcation  at  San  Francisco  Pass  (26''  52'  45"  Lat.)  App.  doc. 
and  Cape  Espiritu  Santo  (Tierra  del  Fuego). 

The  Argentine  Expert  then  returned  to  Buenos  Aires. 
The  Chilean  Expert  deemed  it  expedient  to  propose  to  him 
that  the  Instructions  should  be  discussed  and  drawn  up  by 
correspondence,  and  invited  him  to  do  this. 

In  his  communication  the  Chilean  Expert  *  reminded  his  App.  Doc 

^  No.  42. 

colleague  that  it  was  their  duty  to  issue,  with  the  least  pos- 
sible delay,  Instructions  for  the  two  Commissions  already 
appointed  to  carry  out  the  demarcation,  since  the  said  Com- 
missions could  not  begin  their  work  without  them.  He  also 
said  that  he  would  be  pleased  to  receive  a  draft  of  Instruc- 
tions or  general  bases  for  the  same,  adding  that  he  had 
already  laid   down  in  a  Memorandum 

"  the  meaning  that  ought,  in  my  judgment,  to  be  ascribed  to  the 
provisions  of  the  Treaty  of  1881,  and  the  manner  in  which  our  assistants 
must  understand  the  said  provisions  when  marking  out  on  the  ground 
the  boundary  line  between  both  Republics." 

He  further  offered  to  send  him  a  copy  of  his  own 
Memorandum,  or  await  the  draft  in  case  the  Argentine  Expert 
preferred  to  take  the  initiative. 

It  is  impossible  to  find,  either  in  the  sentence  just  quoted, 
or  in  the  rest  of  the  document,  any  justification  for  the  remark 
contained  in  the  Argentine  Statement  (page  245)  that 

"the  form  in  which  the  desire  [of  previously  discussing  the  inter- 
pretation of  the  Treaty]  was  expressed,  caused  the  Argentine  Expert 
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to  think  that  the  invitation  to  discuss  the  interpretotion  of  the  Treaty 
might  indicate  the  design  of  modifying  its  injunctions  in  such  a  way  as 
to  elude  the  fundamental  rule.'' 

If  the  Chilean  Expert  had  any  intention  of  eluding  the 
fundamental  rule  for  the  demarcation,  obviously  he  would 
not  have  begun  by  inviting  his  colleague  to  define  clearly 
this  same  fundamental  rule.  It  would  be  justifiable  to  say 
that  the  Argentine  Representative  here  endeavours  to  throw 
on  the  Chilean  Expert  the  blame  which  he  felt  attached  to 
the  Argentine  Expert.  If  the  latter  suspected  his  colleague 
of  such  deep  designs  as  are  now  insinuated,  the  best  way  to 
defeat  them  would  have  been  to  define  or  formulate  at  once  • 
what  he  thought  to  be  the  **  fundamental  rule  for  the  demar- 
cation," and  in  this  way  many  difficulties  would  have  been 
avoided. 

The  Argentine  Expert,  however,  avoided  all  discussion 
in  writing  upon  those  Instructions,  saying  that  the  news  that  No.  43. 
his  colleague  was  preparing  a  Memorandum  as  to  the  mean- 
ing of  the  provisions  of  the  Treaty  had  sorely  perplexed 
him,  adding  that  the  period  of  discussion  has  been  closed  since 
1 88 1,  there  being  no  boundary  question  thenceforward. 

After  quoting  the  sentence  of  Article  i,  in  which  **  amic- 
able solutions "  are  enjoined  in  cases  of  bifurcation  where 
the  water-parting  is  not  clear,  he  proceeded  : 

*'  Thus  the  Experts  are  judges  of  the  facts,  and  it  is  as  to  facts,  and 
with  a  perfect  knowledge  of  them,  that  they  must  arrive  at  their 
decisions.  The  mission  entrusted  to  these  functionaries  determines 
clearly  their  character,  and  from  their  character  their  duties  are  derived. 

"  To  study  these  facts^  to  undertake  a  survey  including  those  facts  in 
all  their  details,  carefully  and  especially  indicating  the  features  laid  down 
by  the  Treaty  as  characterising  the  boundary^  and  to  mark  it  out  without 
hesitation — that,  in  my  opinion,  is  the  duty  of  the  Experts  :  to  act^  not  to 
discuss  J^ 
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It  will  be  plain  to  the  most  casual  reader  that  the 
Argentine  Expert  affected  in  this  communication  to  consider 
as  solved  a  question  that  he  merely  enunciated,  namely, 
Which  were  those  features  which  mtcsty  according  to  the  Treaty 
of  1 88 1,  characterize  the  boundary  line?  It  did  not  seem 
to  occur  to  him  that  the  "  hesitation  "  was  not  so  much  to 
be  feared  in  the  marking  out  of  the  points  when  found,  as 
in  the  operation  of  finding  them,  when  no  rule  was  given 
for  so  doing. 

And  this  was  precisely  the  question  which  the  Chilean 
Expert  invited  his  colleague  to  settle. 

The  The  Experts,  appointed  by  either  Government 

iMimdary 

qnantioii  to  mark  out  on  the  ground  the  immovable  bound- 

•Jdstedln  ^ 

1890.  ary  agreed  upon  in  1881,  should  not  have  been,  or 
have  pretended  to  be,  ignorant  of  the  various  interpretations 
which  geographers,  explorers  and  diplomatists  had  from  time 
to  time  given  to  the  first  Article  of  the  Treaty  since  its  sign- 
ing. Sefior  Pico  surely  knew  that  Senor  Bertrand  and 
Seftor  Serrano,  who  were  the  first  assistants  of  his  Chilean 
colleague,  had  several  times,  and  in  official  reports,  main- 
tained that  the  oceanic  water-parting  was  the  boundary  line 
of  the  Treaty,  and  could  not  suppose  that  his  colleague  or  the 
Chilean  Government  would  have  selected  those  assistants  if 
their  views  had  not  been  accepted.  In  fact,  both  the  Argen- 
tine Expert  and  his  Government  knew  that  there  had 
never  been  any  dissension  in  Chile  as  to  the  interpreta- 
tion of  the  Treaty.  The  Tribunal  needs  no  better  proof 
of  this  than  the  words  uttered  by  Dr.  Zeballos  in  the 
Cabinet  Council  of  the  31st  of  December,  1889,  and  quoted 
as  "  precise  and  significant "  in  the  Argentine  Statement 
{page  243)  : 
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"It  will  be  seen  that  the  said  Republic  [Chile]  daitns  the  valleys, 
which  extend  from  parallel  41°  S.  to  52°  S.,  etc." 

As  to  the  Chilean  Expert  and  his  Government,  it  they 
knew  exactly  how  they  understood,  and  how  every  one  in 
Chile  understood  the  fundamental  rule  of  the  Treaty  of  1881, 
they  did  not  and  could  not  know  what  that  rule  was  to  be 
according  to  the  Argentine  Expert.  Nobody  could  possibly 
know,  because,  as  shown  in  the  preceding  chapter,  there  was 
no  uniformity  of  opinion  in  the  Argentine  Republic,  or,  at 
least,  if  a  degree  of  uniformity  existed,  it  went  no  further 
than  the  purpose  of  obtaining  possession  of  certain  desirable 
valleys  and  sea  inlets  in  the  Cordillera,  but  it  never  crystal- 
lized into  a  rule  of  demarcation. 

Thus,  if  it  could  ever  be  said  that  there  was  a  case  in 
which  the  Chilean  Expert  was  justified  in  trying  to  bring 
about  an  agreement  as  to  the  meaning  of  the  provisions  of 
the  Treaty  referring  to  the  boundary  line — or,  as  the  Argentine 
Expert  put  it,  as  to  "  the  features  which  ought  to  characterize 
the  boundary  line," — this  was  precisely  such  a  case  :  for  he  did 
not  know  which  of  the  many  and  occasionally  contradictory 
opinions  current  in  the  Argentine  Republic  respecting  the 
boundary  line  would  be  sustained  by  the  Argentine  Expert. 

Moreover,  it  is  easy  to  detect  the  sophism  into  which  the 
Argentine  Expert  fell  when  declaring  that  the  discussion  on 
the  boundary  question  had  been  closed  since  1881.  As  already 
explained  in  previous  chapters,  the  main  boundary  question 
that  had  been  settled  in  1881  was  that  of  Patagonia  and 
Magallanes.  The  Patagonian  question  was  settled  by  the 
52nd  parallel  being  accepted  as  an  east  to  west  boundary 
between  Chilean  and  Argentine  Patagonia,  and  the  discussion 
was  closed  in  respect  of  this  boundary  because  a  parallel  is  a 
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line  that  may  perhaps  give  rise  to  errors  of  demarcation,  but 
never  to  errors  of  interpretation.  It  may  be  more  or  less 
difficult  to  mark  it  out ;  but  the  only  discussion  that  can  arise 
in  this  respect  must  refer  solely  to  the  means  of  observation, 
not  as  to  which  is  the  line  really  agreed  upon.  From  the 
70th  meridian  to  Point  Dungeness  there  was  not  room  enough 
for  a  serious  discussion  ;  in  Tierra  del  Fuego  the  only 
possible  discussion  regarding  the  meridian  indicated  in  the 
Treaty  had  been  already  avoided  by  the  conciliatory  conduct 
of  the  Chilean  Expert.* 

But  it  could  not  be  said  that  the  discussion  was  closed 
with  respect  to  the  boundary  from  north  to  south.  Since 
1883,  as  has  been  seen,  an  unofficial  discussion  as  to  this 
boundary  had  been  going  on  between  explorers  and  geo- 
graphers of  both  countries,  and  it  was  common  knowledge 
that  the  official  discussion  was  just  about  to  begin.  It  is  most 
astonishing  that  the  Argentine  Expert  should  have  considered 
the  discussion  closed,  being  aware — as  he  must  have  been — 
that  even  the  chief  cartographer  of  the  Geographical  Institute, 
five  years  after  the  Treaty,  was  unable  to  give  an  official  inter- 
pretation of  the  boundary  line  at  many  places  between  the 
27th  and  52nd  parallel.  How  could  the  Expert,  Sefior  Pico, 
possibly  believe  that  the  Treaty  needed  no  interpretation, 
when  such  high  authorities  as  Lieutenant- General  Mitre  and 
Dr.  Zeballos,  then  Minister  for  Foreign  Affairs,  had  recognized 
in  1 886  the  need  for  an  interpretation  }  It  would  be  the  merest 
waste  of  time  to  further  pursue  this  point,  especially  as  the  facts 
have  proved  that  during  eight  years  the  text  of  Article  i  of 
the  Treaty  was  construed  in  one  way  by  the  Chilean  Expert 
and  in  two  or  more  different  ways  by  the  Argentine  Experts. 

*  See  to  this  effect.  Record  of  the  Meeting  of  the  Experts^  May  8,  1890,  partly 
reproduced  in  Document  No.  41. 
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To  sum  up  :  from  the  outset  the  Experts  were  agreed  on 
the  following  points  : 

1.  That  the  Commissions  of  Assistants  should  be  en- 
trusted with  the  work  of  demarcation  on  the  ground,  accord- 
ing to  Article  4  of  the  Convention  of  1888. 

2,  That  the  starting  points  of  the  boundary  line  in  the 
north  should  be  the  San  Francisco  Pass,  and  in  Tierra  del 
Fuego,  Cape  Espiritu  Santo. 

And  they  disagreed  on  these  points  : 

1.  While  the  Chilean  Expert  deemed  it  necessary  to 
ascertain  if  his  colleague  concurred  in  his  views  as  to 
which  was  the  fundamental  rule  for  the  demarcation,  the 
Argentine  Expert  maintained  that  a  survey  should  be 
undertaken  at  once,  including  the  features  that  ought  to 
characterize  the  boundary^  without  previously  discussing 
what  these  features  were  according  to  the  Treaty. 

2.  While  the  Chilean  Expert  thought  that  the  Experts 
should  specify  in  their  instructions  the  sense  in  which  the 
Commissions  of  Assistants  should  understand  the  provisions 
of  the  Treaty  before  applying  them,  the  Argentine  Expert 
held  that  these  instructions  should  refer  to  a  purely  technical 
7)iodus  operandi,  and  should  be  proposed  by  the  Assistants, 
thus  implying  that  the  boundary  might  be  traced,  as  it  were 
mechanically,  whether  the  assistants  understood  what  they 
were  doing  or  not. 

It  need  not  be  pointed  out  that  both  the  propositions 
of  the  Chilean  Expert  were  almost  axioms.  When  two 
officials  are  called  upon  to  apply  a  general  principle,  how 
can  they  act  without  discussing^  if  they  do  not  understand 
the  principle  in  the  same  sense  }  To  quote  a  case  in  point  : 
when,  after  the  Treaty  of*  Berlin,  the  Boundary  Commissions 
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for  the  delimitation  of  the  Balkan  States  began  their  work, 
their  first  meetings  were  always  occupied  by  discussions  on 
the  general  principles  of  the  delimitation. 

**  I  have  the  honour  to  inform  you  (wrote  General  Hamley  to  Lord 
Salisbury  on  the  24th  of  April,  1879)  that  the  second  meeting  of  the 
Bulgarian  Commission  was  held  on  the  21st,  when,  after  some  formal 
business,  the  President  invited  members  to  express  their  opinion  on  the 
general  principles  to  be  observed  in  tracing  the  frontier  line  of  the  Balkaris,^*^ 

Delays  In         After  the  fruitless  efforts  of  the  Chilean  Expert 

tlio  do- 

maroatioiL  to  lay  a  solid  basis  for  the  issue  of  Instructions  in 
accord  with  his  colleague,  the  work  of  demarcation  was  not 
started  at  the  time  fixed,  as  the  Argentine  Expert  began  by 
asking  for  a  delay  which  was  extended  until  the  following 
year,  when  the  civil  war  of  1891   broke  out  in  Chile.  No.  44.^ 

When  the  Experts  finally  met  on  the  12th  of  January, 
1892,  the  Argentine  Expert  presented  to  his  colleague  a 
draft  of  Instructions  which  he  embodied  on  the  following 
day  in  a  communication,  of  which  a  translation  is  given  in 
the  Argentine  Statement  (pages  246-247).  This  communica- 
tion, dated  the  13th  of  January,  is  most  important,  and  is 
translated  in  its  entirety  in  the  Appendix.  jfo.  j^ 

The  first  of  the  instructions  of  Senor  Pico's  Minute  was 
merely  a  recommendation  to  apply  strictly  the  first  two 
sentences  of  Article   i  of  the  Treaty  of  1881. 

The  second  referred  to  the  case  in  which  the  highest 
summits  took  the  shape  of  plateaus  or  high  tablelands. 

The  third  to  that  in  which  "  these  or  any  other "  {sic) 
highest  summits  may  be  inaccessible. 

The  fourth  and  last  to  the  case  of  the  Cordilleran 
valleys,   where   the    water-parting   should   not  be  clear.     In 

*  Blue  Book,  C.  2471,  pp.  20  and  21. 
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this  case  a  survey  of  the  ground  was  to  be  made,  no 
definite  boundary  landmark  was  to  be  erected,  and  an 
accurate  map  was  to  be  submitted  to  the  Experts  for  their 
decision. 

The  only  comment  made  in  the  Argentine  Statement 
(page  248)  regarding  these  draft  Instructions,  is  that  they 
**  contain  the  rule  for  the  marking  out  of  the  line  along  the 
most  elevated  crests  of  the  Cordillera  de  los  Andes." 

The  Tribunal  will  see,  however,  that  not  only  do  they 
contain  no  rule,  but  that  great  care  has  been  taken  not  to 
formulate  any,  a  fact  explicitly  acknowledged  by  the  Argen- 
tine Expert  when,  in  a  communication  to  his  Government, 
he  says  that  the  Chilean  Expert,  after  agreeing  to  give 
Article  i  of  the  Treaty  as  an  Instruction,  ''stated  that  he 
wished  its  meaning  to  be  determined^  and  that  he,  Senor 
Pico,  pointed  out  to  him  "  that  the  first  of  the  bases  agreed 
upon  tended  to  avoid  interpretations,  and  that  if  we  entered 
into  discussion  we  should  frustrate  all  our  work." 

In   Senor    Pico's   proposal   it   was   said    that   ''the  most 
elevated  summits  of  the  Cordilleras^'  whether  they  be  found 
on   plateaus  or  on  inaccessible  peaks,   should    in  any   case 
be  the  boundary ;    it  also   said  that   "  the  line  should    run 
over  the  said  points,"  but  it  is  hardly  necessary  to  observe 
that   those   phrases    4^    not   constitute   a    rule.      Was   the 
expression — "  the  most  elevated  " — applied  to  the  summits, 
to   be   understood  in  an   absolute   or  in  a  relative   sense  } 
Was  the  line  to   be  straight   or   curved  ?    In  the  so-called 
Instructions   no   answer   can   be   found   to   either   question. 
Senor  Pico  had  thought  it  more  important  to  specify  par- 
ticulars which  had  never   been  called  in  question,  such  as 
that  the  inaccessibility  of  the   mountains  should  not  be  an 
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obstacle  to  their  forming  the  boundary,  and  that  the  highest 
points  on  the  plateaus  should  be  determined  by  level. 
Meanwhile,  the  main  question  at  issue  remained  untouched, 
and  the  Argentine  Expert  affected  to  believe  that  the 
Commissions  of  Assistants  would  not  meet  with  any 
difficulty  in  applying  on  the  ground,  without  its  meaning 
being  previously  determined^  the  very  sentence  of  Article  i 
of  the  Treaty  which  the  chief  Argentine  Institute  carto- 
grapher and  many  other  of  his  most  distinguished  country- 
men considered  of  doubtful  meaning. 

But,  however  desirous  the  Argentine  Expert  appeared  to 
avoid  discussion,  he  could  not  but  acknowledge  very  soon  that 
it  was  necessary  to  interpret  the  Treaty  ;  and  although  in  his 
communication  of  the  13th  of  January  he  did  not  sufficiently 
define  his  interpretation,  he  could  not  conceal  the  fact 
that  the  foundation  of  it  was  the  suppression  of  the  only 
precise  rule  of  demarcation  which  the  Treaty  contained. 
Alluding  to  his  draft  Instructions  he  said  to  the  Chilean 
Expert  : 

"  You  have  observed  to  me  that  in  order  to  avoid  every  doubt  or 
difficulty  that  might  occur,  it  would  be  advisable  to  establish  clearly  that 
the  boundary  line  must  follow  the  water-partings  even  if  it  should  be 
necessary,  in  order  to  do  so,  to  deviate  from  the  highest  summits. 

"  I  then  deemed  it  my  duty  to  observe  that,  in  my  opinion,  this 
criterion  could  not  be  applied  to  the  text  of  the  Treaty  of  1881  and 
that,  on  the  contrary,  we  ought  chiefly  to  'carry  out  the  stipulation  of 
the  said  Article  i,  where  the  general  rule  is  that  the  highest  summits  of 
the  Cordillera  de  los  Andes  are  those  which  determine  the  boundary 
line  between  both  countries." 

It  is  important  to  observe  that  the  Argentine  Expert 
did  not  then  pretend  ignorance  as  to  which  water-parting 
was  alluded  to.  He  did  not  say  that  he  agreed  to  a  high 
crest  water shedy  though,  he  could  not  accept  an  interoceanu 
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watershed \  he  frankly  stated  that  he  did  not  accept  the 
idea  of  the  boundary  following  the  water-parting  line, 
thereby  showing  that  he  well  knew  what  was  meant  by 
water-partingy  ^nd  did  not  find  any  lack  of  clearness  in 
the  expression.  Likewise,  when  the  Chilean  Expert  called 
his  attention  to  the  case  of  the  high  summit  of  Aconcagua, 
which  would  only  remain  in  Argentine  territory  conditionally 
on  the  water-parting  being  accepted,  the  Argentine  Expert 
tacitly  agreed  to  this  conclusion,  and  made  no  attempt 
to  give  to  the  word  "  cumbre  "  the  meaning  of  crest,  as 
it  is  translated  throughout  the  Argentine  Statement. 
vtowsor         The  Chilean   Expert  replied  to  his  colleague's 

flM  GllllMUl 


Note  of  the  i8th  of  January,  1892,  in  a  detailed 
communication,  the  translation  of  which  is  given  in  the 
Appendix.  The  Argentine  Statement  (page  248)  alludes  App.  Doc 
to  it,  though  only  one  of  its  least  important  paragraphs  is 
quoted  for  the  purpose  of  observing  that  the  Chilean  Expert 
merely  remarked  upon  the  absence  of  one  Article  in  Seftor 
Pico's  draft  Instructions,  and  consequently,  that  **  nothing  of 
a  fundamental  nature  was  objected  to." 

It  is  true  that  the  Chilean  Expert  requested  the  insertion 
of  one  Article ;  but  it  is  impossible  to  explain  why  the  Argen- 
tine Representative  infers  that  this  Article  was  not  of  a 
fundamental  nature.  The  contrary  seems  to  have  been  very 
well  understood  by  Seftor  Pico,  when  he  said  at  the  close 
of  his  Note,  that  he  submitted  the  question  to  his  Govern- 
ment in  view  of  the  '' very  different  standard''  proposed  by 
both  Experts  in  applying  the  Treaty  of  1881  ;  and  in  a 
Note  dated  the  19th,  reproduced  in  the  Appendix,  he 
alluded  once  more  to  the  "  very  firm  and  diametrically 
opposed  declarations  which  had  been  exchanged  on  the  13th." 
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The  Tribunal  will  judge  for  itself  whether  the  objections 
of  Senor  Barros  Arana  to  the  Argentine  draft  were  of  a 
fundamental  nature. 

"  I  then  stated  to  Your  Excellency  (says  Senor  Barros  Arana)  that 
as  the  line  of  demarcation  must  be  drawn  along  the  highest  summits  of 
the  Cordillera  which  divide  the  waters  and  between  the  streams  which 
flow  down  to  either  side,  it  was  advisable  to  state  that  the  demarcating 
engineers  should  not  take  into  account  the  peaks,  heights  and  chains 
which  are  situated  outside  the  water-parting  line." 

It  is  further  stated  in  the  same  Note  that  the  reluctance 
of  the  Argentine  Expert  to  accept  the  above  proposition 
was 

^'  based  on  the  expressions  '  highest  summits  of  the  said  Cordilleras/ 
suppressing  the  qualifying  and  explanatory  phrase,  'which  divide  the 
waters.' " 

Referring  to  this  communication  the  Argentine  State- 
ment alleges  that  the  conclusions  lack  the  necessary  clearness^ 
as  it  was  not  established  positively  "  whether  said  water- 
shed was  the  continental  one  or  that  of  the  Cordillera  de 
los  Andes.**  The  Tribunal  will  now  decide  whether  the 
conclusions  referred  to  were  wanting  in  clearness.  They 
were  three  : 

*'  I.  As  the  line  of  demarcation  must  pass  over  the  highest  summits 
which  divide  the  waters^  it  is  clear  and  beyond  all  doubt  that  it  ought 
not  and  could  not  pass  over  the  summits  of  the  Cordilleras,  however 
high  they  may  be,  which  do  not  divide  the  waters. 

''  2.  As  the  line  of  demarcation  must  pass  between  the  streams 
which  flow  down  to  either  side,  it  is  clear  and  beyond  all  doubt  that 
such  line  should  not  and  cannot  cut  any  stream,  whether  a  river  or 
mere  l)rook ;  which  could  not  be  accomplished  if  any  other  system  of 
demarcation  was  employed^  and  especially  that  of  seeking  for  the  absolute 
highest  summits  .  .  .  etc. 

"  3.  The  only  difficulty  foreseen  in  the  Treaty  in  the  demarcation  of 
the  boundary,  is  that  which  might  arise  owing  to  the  existence  of  inland 
valleys  of  the  Cordillera  where  the  water-parting  line  should  not  be 
clear,  and  in  this  case  the  Treaty  icself  stipulates  that  the  difficulty  must 
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be  solved  by  the  Experts,  whose  duty  is  and  can  be  no  other,  than  to 
seek  for  the  water-parting  iiney 

As  the  Argentine  Representative,  whilst  condemning 
these  conclusions  for  lack  of  clearness^  has  nevertheless 
quoted  the  second  conclusion  which  establishes  that  the 
line  cannot  cut  any  watercourse,  great  or  small,  and  as  he 
is  necessarily  aware  that  between  Chile  and  the  Argen- 
tine Republic  it  is  not  possible  to  trcLce  more  than  one  line 
which  does  not  cut  any  stream^  it  is  difficult  to  assign 
a  plausible  meaning  to  his  objection.  Senor  Pico  had 
perfectly  well  understood  what  "  water-parting  line "  means, 
since  he  objected  to  it  without  asking  for  any  explanations, 
and  Senor  Zeballos,  to  whom  the  conclusions  of  Senor 
Barros  Arana  were  forwarded,  certainly  found  no  lack  of 
clearness  in  them  when  he  said  : 

'^  The  Chilean  Expert  proposes  to  incorporate  in  the  Instructions  of 
the  Assistants  the  general  and  theoretical  rule  of  the  divortia  aquarum 
for  the  tracing  of  the  boundary."  ^ 

and  later  on  that 

"according  to  the  Chilean  Expert's  absolute  criterion,"  the  boundary 
"  ought  to  descend  from  the  silvery  slope  of  the  Andes  in  order  to 
follow  those  [Pacific]  waters  and  surround  their  sources  .  .  ."  * 

Moreover,  the  Argentine  Government  and  a  fortiori 
their  Expert  were  unmistakably  aware  that  Chile  under- 
stood by  divortium  aquarum  of  the  Andes  the  watershed  of 
all  the  rivers  "  tributaries  to  the  Pacific,"  as  had  been  clearly 
stated  in  an  official  communication  from  the  Government  of 
Chile  which  Dr.  Zeballos  quotes  in  his  Ministerial  Report 
of  1892,  and  to  which  we  shall  have  to  refer  more  extensively 
later. 

*  Memoria  de  R,E.  de  la  R.A.,  1892,  p.  300. 

■  Luis  V.  Varela,  Historia  de  la  Demarcacion,  etc.,  voL  i.  p.  260. 
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Not  only  did  Senor  Pico  ask  for  no  explanation  regarding 
the  Chilean  interpretation,  as  simple  then  as  it  is  now,  but 
he  could  give  no  explanation  of  any  sort  respecting  his  own 
line,  nor  as  to  whether  the  highest  summits  to  which  he 
alluded  were  absolutely  the  highest ^  or  whether  the  condition 
of  height  was,  in  his  judgment,  subordinate  to  some  other 
hitherto  unspecified ;  nor  did  he  contradict  the  Chilean  Ex- 
pert when  the  latter  assumed  that  the  superlative  *'  highest  " 
was  meant  in  its  absolute  sense,  when  the  qualifying  condition 
was  suppressed. 

As  we  are  informed  by  the  Argentine  State- 

^*^Sl    "^^"^  (P-  249)*  the  Argentine  Government  called  a 

*••«•      Cabinet  Council  to  consider  the  matter  submitted 

to  Seflor  Pico.    Seflor  Zeballos  then,  as  he  had  done  in  1889, 

laid  down  as  a  rule  his  own  interpretation  of  the  Treaty  : 

1.  That  when  a  Cordillera  exists  between  two  countries, 
the  boundary  runs  over  the  central  massif. 

2.  That  the  rule  for  the  demarcation  within  the  massif 
is  the  division  of  its  own  waters. 

3.  That  it  is  not  possible  to  confound  such  division  with 
watersheds  of  minor  chains,  nor  with  the  divortia  aguarum 
of  the  eastern  plains. 

The  President.  Seflor  Pellegrini,  accepted  these  assertions, 
and  gave  them  as  the  Argentine  official  interpretation  of  the 
Treaty. 

No  attention  was  paid  by  the  Argentine  Government  to 
the  fact  that  the  "central  massif"  and  "division  of  its  own 
waters"  are  expressions  without  any  precise  meaning  in  a 
Cordillera  formed  of  several  parallel  chains,  and  that,  conse- 
quently, no  rule  of  demarcation  whatsoever  could  be  based 
thereon. 
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Prop— iftr        It  being  impossible  to  deduce  from  their  own 
interpretation  of  the  Treaty  a  given  rule  for  the 


demarcation,  the  Argentine  Government  instructed  their 
Expert  to  confine  himself  to  a  proposal  for  a  general  pre- 
liminary survey  of  the  region  comprising  the  water-parting 
line  as  well  as  the  highest  summits,  and  the  construction  of 
maps  upon  which  the  boundary  might  be  amicably  discussed. 

This  proposal  was  apparently  based  on  instructions  issued 
in  1890  by  Dr.  Zeballos,  no  discrimination  being  made  be-  no.  4^' 
tween  the  difficulties  foreseen  by  the  Treaty  in  cases  where 
the  water-parting  should  not  be  clear  (the  only  case  in  which 
the  Experts  were  authorized  to  seek  for  an  amicable  solution) 
and  the  more  important  difficulties  due  to  the  different  inter- 
pretations of  the  Treaty,  respecting  which  the  Experts  had 
no  authority  to  come  to  any  such  arrangement 

Seftor  Barros  Arana  and  his  assistant,  Seiior  Bertrand, 
opposed  this  proposal,  alleging  that  the  only  case  that  re- 
quired maps  for  its  solution  was  that  of  the  bifurcations  of 
the  water-parting  ridge  of  the  Cordilleras. 

Meanwhile  the  season  suitable  for  the  carrying  out  of  the 
works  in  the  Cordillera  was  far  advanced,  for  it  was 
already  the  month  of  February,  and  the  differences  between 
the  Experts  as  regards  the  Instructions  which  were  to  be 
given  to  their  assistants  did  not  seem  to  be  approaching  a 
solution.  The  Governments,  however,  wishing  to  use  the 
time  still  available  for  the  work,  thought  it  advisable  that 
the  demarcation  should  be  carried  out  at  points  where  diffi- 
culties would  not  arise,  and  gave  the  Experts  directions  to 
that  effect  The  result  was  that  the  Commissions  started, 
taking  with  them  general  instructions  which  did  not  decide 
the  controverted  points  in  the  interpretation  of  the  Treaty. 
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These  Instructions,  the  text  of  which  is  published  in  the  ^igj).  Doc 
Appendix,  together   with   other  documents  taken  from  the 
Report  of  Foreign  Affairs  of  the  Argentine  Republic,   1892, 
bear  the  date  of  the  24th  of  February.     They  were  merely 
confined  to  instructing  the  Commissions  to  proceed 

"to  the  demarcation  of  the  frontier  line,  with  the  starting  point,  extent 
and  conditions  agreed  to  between  the  Experts  on  the  24th  and  29th  of 
April  and  8th  of  May,  1890,  and  to  draw  up,  at  the  points  at  which  they 
might  be  in  accord,  the  record  which  the  Experts  must  sign  in  conformity 
with  Article  i  of  the  Treaty." 

To  this  the  following  was  added  : 

"  This  delegation  is  made  for  the  object  expressed  by  Article  3  and 
by  virtue  of  the  powers  which  Article  4  of  the  Convention  of  the  20th 
of  August,  1888,  gives  to  the  Experts." 

These  Instructions  yield  conclusive  testimony  upon  two 
points  :  ( i )  That  the  question  of  interpretation  of  the  Treaty 
was  set  aside  for  the  moment,  since  the  Assistants  were 
instructed  only  to  carry  out  its  provisions;  and  (2)  That 
those  same  assistants  were  to  act  as  delegates  of  the  Experts, 
by  carrying  out  the  operations  of  demarcation  which  Article  3 
of  the  Agreement  entrusted  to  the  latter,  and  which  the 
Experts  deputed  to  their  Assistants  by  virtue  of  the  power 
conferred  on  them  by  Article  4  of  the  said  Agreement 

Consequently  the  line  was  not  to  be  investigated  by  the 
Experts  on  the  maps,  but  effectively  and  practically  demar- 
cated on  the  ground  by  the  Assistants,  who  were  empowered 
for  that  purpose.  This  same  interpretation .  was  given  to 
these  Instructions  by  the  Argentine  Expert  who  subscribed 
to  them.  When  communicating  them  to  his  Government  in 
a  note  of  the  24th  of  February,  he  expressed  himself  thus  : 

"Your  Excellency  will  see  that,  in  substance,  this  formula  for  the 
Instructions  is  the  same  as  that  proposed  by  me,  as  the  first  basis  at  the 
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Conference  held  on  the  1 2th  of  last  January ;  and  that  it  simply  consists 
in  authorizing  the  assistants  to  determine  the  frontier  in  conformity  with  the 
corresponding  articles  of  the  Treaty  and  Agreements  arrived  at  between 
the  Experts  in  the  year  1890." 


In  view  of  the  preceding  facts,  we  fail  to  see  what  foun- 
dation the  Argentine  Representative  can  have  for  asserting 
(page  251)  that  "What  the  Chilean  Expert  has  refused  to 
accept  was  accepted  by  the  Chilean  Government,  by  the 
President  and  his  Ministers,"  and  amongst  other  things  the 
"  project  of  investigating  the  geographical  features  by  draw- 
ing up  the  necessary  plans  for  that  purpose  "  (page  252),  i.e. 
for  the  tracing  of  the  frontier  line.  The  documents  quoted 
flatly  contradict  these  assertions,  since  they  testify,  we  repeat, 
that  the  solution  given  to  the  incident  of  the  Instructions, 
leaving  all  the  questions  relative  to  the  interpretation  of  the 
Treaty  pending,  was  confined  to  the  finding  of  an  expedient 
which  would  allow  the  carrying  out  of  the  demarcation  of  the 
frontier  line  at  those  points  on  the  ground  where  no  disagree- 
ment had  arisen. 
The  Sfta  The  San  Francisco  Pass  was  designated  as  the 

starting  point  for  the  delimitation  in  the  Andes, 
at  the  suggestion  of  the  Argentine  Expert,  and 
was  accepted  by  the  Chilean  Expert,  because  it  was  known 
since  1855  to  be  a  **  Pass  "  or  "Col"  of  the  Andes  in  the 
technical  sense  of  the  word,  and  consequently  a  point  in  the 
water-parting  line.  The  scientific  aspect  of  this  fact  will 
be  dealt  with  further  on.  No  difficulty  whatsoever  was  ex- 
perienced in  identifying  the  place ;  but  the  Assistants  could 
not  agree  upon  the  terms  of  the  Minute  of  Proceedings,  as 
the  Chilean  Commissioner  insisted  on  recording  therein  the 
topographical  conditions  which   characterized  the  boundary 
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planting  of  a  definite  landmark  in  San  Francisco  gap^  because  if  the 
Argentine  Republic  retained  her  dominion  over  the  region  surrounding 
that  mount,  it  would  have  been  difficult  to  reach  the  Southern  Puna 
starting  from  Copiap<$,  without  crossing  in  part  through  Argentine 
territory." 

Thus  the  Argentine  Representative  chooses  to  ignore 
entirely  the  true  antecedents  of  the  case,  introducing  a  mys- 
sterious  mistake  which  never  occurred,  and  the  necessity  of 
communications  which  have  never  been  taken  into  account. 

On  this  point  the  Argentine  official  documents,  however, 
will  establish  the  truth  beyond  all  possibility  of  error.  The 
Argentine  Minister  of  Foreign  Affairs  in  1890,  Dr.  Zeballos, 
has  made  a  complete  statement  of  the  antecedents  of  the  San  ^pp.  doc. 
Francisco  proposal  in  his  official  Report  for  1892,  which  is 
reproduced  in  the  Appendix.     He  said  that 

'*  the  Argentine  Government  understood  that,  according  to  the  text  of 
the  Treaty,  the  demarcation  should  begin  in  the  north," 

and  gave  it  as  a  special  reason  that 

"on  account  of  the  very  detailed  and  accurate  surveys  which  have  been 
made  of  that  region  (the  northern)  chiefly  by  Chilean  Geographers^  the 
points  which  have  to  determine  the  boundaryy  as  well  as  the  ground  over 
which  the  line  ought  to  run,  are  best  known  and  practicable ;  so  that  in 
proceeding  from  north  to  south  the  less  difficult  shall  be  done  before  the 
more  difficult." 

He  further  records  that  "the  Chilean  Expert  made  no 
objection  to  beginning  the  demarcation  from  the  north,"  and 
that  on  the  ist  of  May  (1890)  the  Argentine  Expert  had 
communicated  to  his  Government  that  as  soon  as  the  con- 
ferences with  his  colleague  began  at  Santiago, 

"  Upon  my  proposed  it  was  agreed  and  specified  that  the  Pass  of  San 
Francisco,  in  the  Province  of  Atacama,  should  be  the  starting  point  of 
the  works  of  demarcation  ;  also  that  the  latter  should  be  continued  from 
north  to  south  until  their  termination,  etc." 

And  the  Minister  Zeballos  says,  after  quoting  this  : 
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"  Between  the  Pass  of  San  Francisco  which  crosses  the  Andes  between 
Catamarca  and  Atacama  and  the  Bolivian  frontier,  there  remains  a  portion 
of  Argentine-Chilean  boundary  that  shall  be  traced  when  the  Argentine 
Republic  and  Bolivia  have  agreed  on  their  definite  boundary.  The 
Argentine-Chilean  frontier  shall  then  be  prolonged  to  the  north  of  San 
Francisco^  for  a  short  distance^  until  it  meets  the  Argentine-Bolivian  line." 

This  statement  of  the  Minister  Zeballos  is  important 
because  it  shows  that  there  was  no  **  error  "  about  the  desig- 
nation of  the  San  Francisco  Pass ;  the  Minister  wrote  with 
a  complete   knowledge   of  the   data  communicated   by   the 

• 

Experts,  amongst  which  was  the  Record  of  the  Meeting  of 
the  Experts  of  the  29th  April,  1890  (the  communication  of 
the  Argentine  Expert  is  dated  May  ist).  In  this  Record  it 
is  said  : 

"The  discussion  being  brought  to  an  end,  it  was  agreed  that  a 
joint  Commission  of  Assistants  should  be  entrusted  next  dry  season  with 
the  demarcation  of  the  boundary,  from  the  Portezuelo  or  Pass  of  San 
Francisco^  which  is  situated  between  the  26th  and  27th  parallels  of  south 
latitude,  and  ^xocttd  from  this  point  southwards.  With  reference  to  the 
selection  of  the  starting  point  for  the  work,  the  Experts  agreed  to  declare: 
That  in  fixing  on  the  Pass  of  San  Francisco  the  initial  point  for  the 
boundary  work,  they  do  not  mean  to  imply  that  this  place  is  the  northern 
extremity  of  the  frontier  which  separates  Chile  from  the  Argentine  Re- 
public ;  but  that  it  (the  pass)  is  a  point  of  the  said  frontier ;  that  if  the 
operations  of  demarcation  are  not  extended  further  north  for  the  moment, 
it  is  with  the  object  of  leaving  untouched  the  territory  of  Bolivian  sove- 
reignty which  has  been  subject  to  Chilean  law  by  Treaty  of  Truce  on  the 
4th  of  April,  1884,  and  which  in  no  case  could  be  affected  by  the  Boundary 
Treaty  of  1881  or  by  the  Convention  of  1888 ;  and  that  both  Experts 
understand  that  the  northern  extremity  of  the  frontier  which  divides  their 
respective  countries  can  only  be  fixed  definitely  by  subsequent  agree- 
ment among  the  three  nations  with  regard  to  the  said  extremity/'  ^ 

When  it  is  borne  in  mind  that  this  Record  is  dated  29th 
of  April,  1890;  that  the  "planting"  of  the  San  Francisco 
landmark  took  place  on  the  15th  of  April,  1892,  and  that  the 


'  Published  in  Bertrand,  Estudio  Tdcnico^  DocumentoSy  p.  99. 
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Ministerial  Report  of  Dr.  Zeballos  was  published  after  the 
Chilean  and  Argentine  Commissioners  had  returned  and 
**the  Experts  of  both  countries  had  been  informed  of  the 
work  that  had  been  done,"  ^  it  is  impossible  to  understand 
how  the  Assistants  could  have  made  an  **  error  "  when  carry- 
ing out  such  precise  instructions,  and  how  it  was  that  this 
error  was  only  discovered  on  the  20th  of  September,  1892. 

And  this  is  more  incomprehensible  when  it  is  clearly 
shown  that  the  Chilean  and  Argentine  Experts,  as  well  as 
their  Governments,  were  in  possession  of  information  which 
they  rightly  considered  sufficient  for  regarding  the  Pass  of 
San  Francisco  as  the  summit  which  divides  the  waters  of 
the  Cordilleras  between  the  two  countries. 

As  far  back  aJs  1855  a  British  resident  in  Chile,  Mr. 
Wheelwright,  had  entrusted  the  study  of  the  Cordillera  to 
different  engineers,  in  the  latitude  of  27°,  in  order  to  ascer- 
tain the  possibility  of  a  railway  being  constructed  there. 

The  results  of  the  surveys  made  by  Mr.  E.  A.  Flint  and 
Senor  Naranjo  were  published  in  1861  in  England,'  in  1864 
by  Dr.  Burmeister  in  Germany,'  and  in  1873  in  France  by 
the  publishers  of  Moussy's  Atlas.*  The  first  and  last  of 
these  publications  were  accompanied  by  profiles,^  which  were 
a  sufficient  demonstration  that  the  Pass  of  San  Francisco 
was  the  highest  point  of  the  passage,  and  marked  in  conse- 
quence the  true  separation  of  the  general  slopes,  since  it  could 


*  Loc  cit  p.  97. 

*  Journal  of  the  Royal  Geofrraphical  Society y  vol.  xxxi.,  1891,  pp.  155-162  (Pro- 
posed Railway  Route  across  the  Andes,  etc.). 

■  Geographische  Mitteilungerty  1864,  p.  865. 

*  Text  of  the  Atlas,  p.  19  ;  also  Plate  xv.,  where  the  altitude  of  Portezuclo  Tres. 
Cruces  (4,540  m.)  and  Portezuelo  San  Francisco  (4,871  m.)  are  taken  from  Flint. 
Also  sections  in  Plate  xxvi.  and  Map  xxx. 

"  These  profiles  are  reproduced  further  on. 
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not  be  supposed,  without  proof  to  the  contrary,  that  railway 
surveyors  had  not  made  the  proper  observations  on  that  point 
before  forwarding  their  Report     Mr.  Flint  especially  said : 

**  I  would  call  attention  to  the  fact  that  from  the  Pass  of  San  Frandsco 
to  Copiapd  the  force  of  gravity  might  be  used  as  the  motive  power." 

The  Pass  of  San  Francisco  was  mentioned  as  **  the  most 
important  point  of  the  passage  "  in  Dr.  Burmeister's  article  ; 
and  though  the  boundary  line  was  indicated  on  Moussy's  and 
Petermann's  maps  on  the  Maricunga  or  western  ridge,  this 
was  probably  due  to  Moussy's  impression  that  the  boundary 
with  Chile  ought  to  be  the  western  ridge ;  we  say  *'  impres- 
sion "  because  he  does  not  appear  to  have  had  a  settled  con- 
viction on  this  point,  since  when  describing  the  boundary  of 
the  Province  of  Catamarca  he  says  that  the  line  abuts  "  on 
the  Pass  of  San  Francisco,  where  it  meets  on  the  north-west 
the  Bolivian  and  on  the  west  the  Chilean  frontier''  ^  How- 
ever,  these  contradictions  or  hesitations  are  not  surprising, 
since  there  was  no  Boundary  Treaty  at  that  time ;  it  was 
not  until  1877  ^^  ^^  ^^^  proposed  and  in  1881  that  it  was 
agreed  to  fix  as  a  boundary,  not  the  western  summits  of  the 
Andes,  but  those  ''  which  divide  the  waters." 

In  1883  Seftor  Bertrand  made  an  exploration  and  survey 
of  the  Cordilleras  of  the  Puna.  He  did  not  reach  the  San 
Francisco  region ;  but,  taking  into  account  the  surveys  of 
Flint  in  1855  ^^^  others  more  recently  made  by  the  Chilean 
engineer,  Senor  Carlos  Maria  Sayago,  who  surveyed  another 
route  crossing  the  western  range  by  the  Codocedo  gap,  and 
abutting  like  the  former  on  San  Francisco  Pass,  he  was  led 
to  the  conclusion  that  the  latter  was  the  true  Pass  of  the 


*  Moussy,  Description^  etc,  vol.  iii.  p.  365. 
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Cordilleras,  and  the  point  of  separation  of  the  Pacific  and 
Atlantic  slopes.  In  consequence  he  marked  the  international 
boundary  at  this  pass  on  his  map  published  in  1884.^ 

The  same  year  another  Chilean  surveyor,  Sefior  San 
Roman,  who  had  already  privately  surveyed  the  San  Fran- 
cisco Pass,  began  surveys  on  a  larger  scale  in  the  Puna  and 
Cordilleras  of  Copiap6,  the  result  of  which  was  a  complete 
map  of  that  region.  This  map  had  not  yet  been  published 
in  1890,  but  the  Experts,  as  well  as  their  Commissions  of 
Assistants  in   1892,  were  given  manuscript  copies  of  it. 

The  results  of  the  surveys  in  the  Cordillera  of  San  Fran- 
cisco were  known  not  only  to  Geographers  and  Statesmen. 
In  1885  a  well  known  Chilean  writer,  Sefior  Benjamin  Vicufla 
Mackenna,  published  a  book  entitled  A  Traves  de  los  Andes^ 
of  which  a  whole  chapter  (the  fourth)  deals  with  the  "  Pass 
of  San  Francisco'^  The  writer  heads  this  chapter  with  the 
following  quotation  from  the  original  petition  addressed  by 
Mr.  William  Wheelwright  to  the  Chilean  Government  in 
1854: 

"  I  solicit  the  aid  of  the  Supreme  Government  to  order  the  explora- 
tion, by  competent  engineers,  of  the  various  passes  of  the  Cordillera^ 
where  there  is  any  probability  of  discovering  other  passes  that  may  offer 
greater  facilities  or  advantages  than  that  of  San  Francisco  for  the  realiza- 
tion of  my  object" 

« 

In  this  book  Senor  Vicuna  Mackenna  gives  an  account 
of  the  railway  surveys  made  through  the  San  Francisco  Pass, 
already  carried  out  by  Seflor  San  Roman  and  Sefior  Sayago, 
as  well  as  of  the  passage  of  a  train  of  twenty-eight  loaded 
wagons  over  the  same  pass  in  1882.     He  also  says  that  "  The 


^  Bertrand,  Desierto  i  Cordilleras  de  Alacama^  pp.  163-193. 
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San  Francisco  Pass  is  the  northernmost  of  our  (the  Chilean) 
Cordilleras."  ^ 

In  view  of  all  these  recognized  facts  it  is  impossible  to 
understand  how  the  Argentine  Representative  could  think 
himself  justified  in  attributing  the  "  insistence  of  the  Chilean 
Geographers  "  respecting  the  San  Francisco  landmark  to  mere 
political  motives,  and  affirm  that  **  the  Chilean  Expert  pro- 
posed" the  planting  of  the  said  landmark.  It  was  proposed 
by  the  Argentine  Expert,  acting  on  instructions  from  his 
Government,  or  at  least  with  their  approval ;  and  such  ap- 
proval was  fully  justified,  since  not  less  than  four  professionals, 
Senores  Flint,  Naranjo,  Sayago  and  San  Roman  had  surveyed 
the  region  and  fixed  the  intersection  of  the  general  slopes, 
the  culminating  point  of  the  railway  section  at  the  Pass  of 
San  Francisco. 

All  the  above  information  was  at  the  disposal  of  the 
Argentine  Expert  and  his  Assistants  during  the  two 
months  January  and  February,  1892,  that  they  stayed  at 
Santiago  and  attended  at  the  Joint  Boundary  Office.  The 
Joint  Sub-Commission  travelled  together  from  Santiago  to 
Copiap6  and  stayed  there  a  fortnight  on  account  of  delays 
in  the  transport  arrangement  of  the  Argentine  Sub- Com- 
mission ;  this  circumstance  is  mentioned  only  because  it 
afforded  an  opportunity  of  completing  the  already  abundant 
geographical  information  that  the  Commissions  possessed. 
Several  maps  and  sections  of  the  Cordillera  for  railway 
purposes  were  copied  at  the  offices  of  the  "Compania  del 
Ferrocarril  de  Copiap6,"  and  an  original  copy  of  a  large 
map  (on  the  scale  of  1/200,000)  by  the  Argentine  surveyor. 


'  Benj.  Vicuna  Mackenna,  A  Traves  de  los  Andes^  Santiago,  1885,  pp.  93-105. 
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Senor  Gunardo  Lange,   between  parallels   the  26°  30'  and 
28°  was  obtained,  and  copies  made  for  both  Commissions. 

A  copy  of  this  map  (which  was  included  in  the  "  Mapa  p^^^«  ^'^'• 
de  la  Provincia  de  Catamarca  "  issued  by  the  "  Museo  de  la 
Plata"  in  1893),  on  a  reduced  scale,  is  submitted,  together 
with  a  copy  of  San  Roman's  map,*  to  the  Tribunal,  in 
order  to  enable  them  to  decide  whether  it  can  be  reasonably 
contended  that  the  Joint  Sub-Commissions  who  possessed 
this  information  could  possibly  be  mistaken  as  to  the  situa- 
tion of  the  San  Francisco  Pass  with  respect  to  the  Cordillera 
de  los  Andes. 


'  San  Roman's  map  is  inserted  in  the  Chapter  dealing  with  the  geographical 
description  of  the  Puna. 
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Chapter  XIV. 


DISAGREEMENT  BETWEEN  THE  EXPERTS  SENORES  B.\RROS 

ARANA  AND  VIRASORO. 

g^jj^  Oenor  Don  Valentin  Virasoro,  who  was  appointed 
iJ^^^aa^^m  ^^  Argentine  Expert  in  place  of  Senor  Pico, 
reached  Santiago  in  January  1893.  The  instruc- 
tions given  him  by  his  Government,  and  from  which  the 
Argentine  Statement  has  published  (pages  253  and  254) 
three  paragraphs,  did  not  tend  to  facilitate  the  work  of 
demarcation. 

One  of  those  paragraphs  says  : 

"  Senor  Virasoro  will  not  forget  that  the  Commissions  appointed  for 
delimitation,  as  well  as  he  himself,  in  fulfilling  his  duty  as  the  Argen- 
tine Expert,  are  to  abstain  from  entering  upon  abstract  and  theoretical 
questions,  or  upon  interpretations  of  the  Treaty  of  188 1,  and  far  less  are 
they  to  accept  any  theory  for  the  interpretation  of  the  said  Treaty,  or 
subordinate  their  proceedings  to  such  theory  ;4br  their  mission  is  purely 
technical,  i.e.  dbnfined  to  marking  out  the  dividing  line  between  both 
countries  upon  the  ground  itself,  and  with  the  powers  bestowed  upon 
them  by  Article  i  for  arriving  at  an  amicable  decision  when,  owing  to 
the  existence  of  certain  valleys,  etc.,  the  watershed  may  not  be  apparent." 

Thus  the  instructions  issued  by  the  Argentine  Government 
began  by  strictly  forbidding  their  Expert  to  enter  upon  any 
discussion  with  the  Chilean  Expert  in  regard  to  the  meaning 
of  the  Treaty  of  1881  and  **  far  less  ...  to  accept  any  theory  " 
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as  to  the  interpretation  of  the  same.     However,  the  Argentine 
Representative  himself  proceeds  to  say  that  : 

**  In  addition  to  this,  the  instructions  contained  conclusive  prescriptions 
as  to  the  true  interpretcUion  of  the  Treaty  of  i%Zi,  In  the  second  para- 
graph it  was  stated  : — *  On  proceeding  to  the  boundary  line  from  north 
to  south,  along  the  high  crests  of  the  Andes,  he  will  take  special  care  to 
determine  previously  the  main  chain  of  the  Cordillera,  and,  having  de- 
cided upon  this,  to  determine  the  starting  point  in  a  southern  direction^ 
bearing  in  mind  the  Resolution  of  the  National  Government  dated 
September  20,  1892,  which  was  communicated  to  him.'  The  third  was 
more  explicit  still :— *In  order  to  proceed  to  the  delimitation  of  the  said 
line  he  will  be  guided  by  what  is  prescribed  in  Article  i  of  the  Treaty 
of  1881,  which  directs  that  the  dividing  line  from  north  to  south  shall 
run  along  the  most  elevated  crests  of  the  Cordillera  de  los  Andes  that 
may  divide  the  waters,  and  shall  pass  between  the  slopes  which  descend 
one  side  and  the  other,  and,  therefore,  it  is  not  admissible  to  depart 
from  the  high  crests,  for  the  division  of  the  waters  spoken  of  in  Article  1 
is  that  of  the  sources  *  which  on  those  heights  separate  on  either  side,  and 
not  that  of  tlu  rivers  and  streams  which  flow  immediately  from  these  \  and 
so  truly  is  this  the  case  that  on  reference  being  made  in  the  Treaty  to 
the  difficulties  that  might  arise  from  the  existence  of  certain  valleys 
formed  by  the  bifurcation  of  the  Cordillera,  and  in  which  the  watershed 
may  not  be  apparent,  even  in  this  case  it  does  not  authorize  the  Experts 
to  depart  from  the  high  summits,  nor  to  seek  the  watershed  of  the  rivers 
and  streams  (for  no  mention  is  made  of  these  in  the  Treaties),  but  they 
are  only  empowered  to  settle  these  difficulties  in  a  friendly  way  ;  and 


*  In  the  Argentine  Statement  (page  254)  the  word  "vertientes"  has  been  trans- 
lated by  "  slopes."  It  is  obviously  a  wrong  translation  in  this  case,  since  reference 
is  made  to  a  "  division  of  waters^  and,  if  it  is  true  that  **  sources  "  or  "  headstreams" 
may  be  classified  as  ''  waters,"  it  is  none  the  less  true  that  ''  slopes  "  cannot  be 
thus  classified.  Likewise,  if  it  may  very  properly  be  said  that  "  rivers  and  streams 
flow  immediately  from  sources,"  it  cannot  be  said  that  they  flow  "from  slopes." 

Moreover,  the  phrase  quoted  from  the  "  Instructions"  given  to  Senor  Virasoro  is 
almost  ad  pedem  litterae  a  transcription  of  a  phrase  from  an  official  State- 
ment made  by  the  President  of  the  Argentine  Republic  on  January  30,  1893, 
which  reads  as  follows  :  "The  division  of  the  waters  must  be  understood  as  being 
at  the  origin  of  the  j/r^<T//«,  since  the  line  must  pass  between  the  sources  (ver- 
tientes)." As  will  be  shown  in  the  text,  the  Argentine  Representative  has  felt  so 
keenly  the  impossibility  of  translating  "  vertientes  "  by  "  slopes  "  in  President 
Pellegrini's  Statement,  that,  when  quoting  it,  he  refrained  from  including  the 
paragraphs  in  which  this  word  is  to  be  found,  though  they  are  of  supreme  impor- 
tance. 
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from  the  spirit  and  literal  text  of  this  Article  it  is  evident  that  the  de- 
limitation that  may  be  made  according  to  what  may  be  agreed  upon 
must  be  on  those  heights." 

The  Argentine  Expert  was  thus  instructed,  on  the  one 
hand,  to  refrain  from  **  entering  into  discussion  "  and  from 
**  accepting  any  theory,"  and,  on  the  other  hand,  to  enforce 
the  theory  that  "  the  division  of  the  waters  spoken  of  in 
Article  i  *'  should  be  interpreted  in  the  way  decided  by  the 
Argentine  Government  on  September  20,  1892,  and  in  no 
other  way.  Thus,  whilst  acknowledging  the  necessity  of 
"  a  true  interpretation  "  as  to  the  meaning  of  the  phrase  "  the 
division  of  the  waters  "  and  claiming  the  right  to  instruct 
their  Expert  to  act  in  accordance  with  such  interpretation, 
the  Argentine  Government  denied  their  opponents  any  right 
to  such  action. 

The  Tribunal  will  see  at  a  glance  that,  had  the  Chilean 
Government  acted  in  a  similar  manner,  by  instructing  their 
Expert  as  to  the  meaning  of  the  said  phrase,  and  forbidding 
him  to  enter  into  discussions  in  this  respect,  the  failure  of  the 
Experts  to  arrive  at  an  agreement  would  have  been  a  fore-^ 
gone  conclusion. 

Tiie  chiiMUL        The  prohibition  to  discuss  **  abstract  questions  '* 
raiMd  no    imposed  upon  Senor  Virasoro  seems  to  imply  that 

"alwtraot 

questioiu.'*  the  Expert  of  Chile  had  previously  raised  ques- 
tions of  that  nature,  and  that  an  attempt  was  thus  made  ta 
avoid  further  polemics.  In  the  Argentine  Statement  Seftor 
Barros  Arana  is  more  than  once  distinctly  charged  with  being 
greatly  inclined  to  controversy.  Still,  he  never  attempted  to 
discuss  principles  of  frontier  demarcation  from  an  abstract 
point  of  view.  His  one  constant  wish  was  to  arrive  at  an 
agreement    with   his    colleagues   upon    the  meaning   of  the 
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Boundary  Treaty,  with  the  practical  object  of  facilitating  the 
demarcation.  Clause  4  of  the  Agreement  of  the  20th  of 
August,  1888,  provided  that  the  Commission  of  Assistant 
Engineers  should  conform  their  proceedings  **  to  the  Instruc- 
tions which  would  be  given  them  by  joint  accord  and  in 
writing  by  the  Experts,"  which  was  equivalent  to  saying  that 
the  first  duty  of  the  Experts  was  to  arrive  at  an  agreement 
in  order  to  issue  those  Instructions.  Whether  they  were  in 
accord  or  not  was  a  fact  which  could  not  be  established  until 
each  had  expressed  the  opinion  he  had  formed  as  to  the 
nature  of  the  principle  of  demarcation  which  the  Treaty  en- 
joined them  to  apply.  If,  then,  a  divergency  arose  from  the 
expression  of  their  respective  opinions,  it  was  their  most 
elementary  duty  to  attempt  to  remove  it,  and  to  spare  no 
efforts  to  attain  such  a  result.  But  this  would  have  been 
wholly  impossible  unless  the  point  were  discussed — discus- 
sion being  still  the  only  way  by  which  men  can  arrive  at 
an  understandinor. 

The  Argentine  Government,  as  has  been  seen,  did  not 
wish  their  Expert  to  act  in  this  manner.  They  believed,  as 
appears  from  the  passage  quoted  from  the  Argentine  State- 
ment, not  only  that  they  themselves  were  in  exclusive  pos- 
session of  "  the  true  interpretation  of  the  Treaty  of  1881,"  but 
even  that  their  interpretation  was  binding  on  the  Government 
of  Chile  and  on  the  Chilean  Expert,  since  they  began  by 
dismissing  any  idea  of  discussing  it. 
TheArgen-        So  anomalous  was  the  position  of  the  Argentine 

tine  Expert 

aooeptsoniy  Expert,   in  being    thus  compelled  by  his   Govern- 

*^J"J^^    ment  to  speak  dogmatically,  that  Senor  Virasoro, 

notwithstanding  the  terms  of  his  instructions,  felt  disposed  to 

enter   with  Senor    Barros    Arana    upon   a   discussion    of  an 
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unoflfidal  nature  which  should  be  treated  as  a  confidential 
conversation. 

The  Experts  held  two  conferences  of  this  kind,  on  the 
25th  and  26th  of  January.  1893.  and,  as  was  natural,  in  view 
of  .the  circumstances  we  have  just  set  forth,  they  led 
to  no  other  result  than  to  establish  a  divergency  in  their 
opinion. 

seAor  As    to  what  passed  at  these  conferences,    the 

report  «in  Argrentine  Statement  has  reproduced  (pp.  254-258) 
diMmaaion.  extensive  paragraphs  from  a  communication  sent 
by  Senor  Virasoro  to  his  Government  under  date  of  the  26th 
of  June,  1893,  five  months  after  the  circumstances  had 
occurred,  and  almost  two  months  after  the  signature  of  the 
Protocol  of  May  i,  which  gave  the  Experts  precise  rules  of 
procedure  in  view  of  the  difficulties  which  had  arisen  between 
them.  As  the  contents  of  this  document  were  not  known  in 
Chile  previous  to  its  publication  in  the  Argentine  Statement, 
the  assertions  contained  in  it  regarding  certain  opinions 
ascribed  to  Senor  Barros  Arana  could  not  be  rectified.  This 
gentleman  has  therefore  been  compelled  to  take  notice  of  these 
assertions  with  a  view  to  rectifying  them  or  to  restoring  to  them 
their  true  significance,  and,  for  our  part,  we  shall  avail  our- 
selves of  his  statement  addressed  to  the  Chilean  Minister  for 
Foreign  Affairs.  Were  it  alleged  that  this  may  have  been  in- 
fluenced by  the  wish  to  set  forth  a  posteriori  some  antecedents 
for  the  interpretation  of  the  Protocol  of  1893,  we  should  reply 
that  the  note  of  Senor  Virasoro,  also  written  after  the  Protocol^ 
would  lend  itself  to  a  similar  remark.  In  any  case,  since  the 
statement  of  one  of  the  Experts  has  been  heard,  it  is  only  just 
that  the  other  Expert's  statement  should  likewise  receive  a 
hearing. 
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Sefior  Barros  Arana  says  : 

reportT"  "  Your  Excellency  informs  me  that  on  page  255  of  this 

Statement  [the  Argentine]  a  note  may  be  read  from  Senor 
Virasoro,  formerly  Expert  on  behalf  of  the  Argentine  Republic,  to  the 
effect  that  to  the  proposal  made  by  Senor  Barros  Arana  in  the  con- 
ference of  25th  of  January,  1893,  to  discuss  the  Instructions  to  the 
Assistants,  he  [Senor  Virasoro]  replied  :  *  That  without  a  complete 
knowledge  of  the  ground  no  fixed  rules  for  the  demarcation  could  be 
given,  because  we  did  not  know  the  real  state  of  things  in  the  Cordillera 
and  consequently  could  not  frame  beforehand  such  rules.*  ^Sefior  Barros 
Arana  [he  continues]  appears,  although  not  explicitly,  to  have  agreed  to 
this: 

''Then,  referring  to  the  case  that  the  main  chain  of  the  Andes  should 
appear  to  be  crossed  by  a  watercourse  which  may  be  fed  by  waters 
flowing  down  from  two  opposite  slopes  of  the  Cordillera,  Seiior  Virasoro 
says  that  in  such  case  the  Experts  would  have  two  facts  before  them, 
viz. :  '  division  of  the  slopes  in  the  chain  of  the  Cordillera  referred  to  in 
the  Treaty,  and  division  of  the  waters  in  the  origins  of  said  water- 
<:ourse — origins  which  may  be  situated  not  only  outside  of  said  chain  but 
also  outside  the  Cordillera  itself.  Sefior  Barros  Arana  [he  goes  on  to 
say]  replied  that  in  his  opinion  this  case  would  not  occur,  and  if  it  did, 
the  opportunity  would  arise  for  consulting  our  Governments  regarding  its 
solution,  to  which  I  stated  that  the  case  was  already  foreseen  in  the 
1  reaty,  etc' 

*'  Though  I  cannot  possibly  be  expected  to  remember  verbatim  tlie 
words  uttered  by  me  at  a  conference  held  more  than  eight  years  ago,  I 
•can  however  state  the  ideas  which  I  then  maintained,  because  ttiey  were 
the  same  which  I  untiringly  defended  throughout  the  whole  progress  of 
the  work  of  demarcation.  When  concerned  in  1893  with  framing  the 
Instructions  to  be  given  to  the  Assistants  entrusted  with  the  carrying  out 
of  that  operation  on  the  ground,  the  Argentine  Expert  attecnpted  to 
prove  to  me  the  impossibility  of  framing  the  Instructions  referred  to, 
inasmuch  as  the  frontier  region  was  very  imperfectly  studied  and  a  great 
portion  of  it  was  then  almost  unknown.  For  my  part,  I  realized  the 
truth  of  this  fact ;  that  is  to  say,  the  imperfect  topographical  knowledge  of 
that  region;  but  I  maintained  that  the  Treaty  of  iZZi  had  avoided  all 
difficulties  by  establishing  as  the  boundary  line  a  natural  feature  which  did 
not  give  rise  to  ambiguity  or  doubts,  I  argued  to  the  effect  that  the 
demarcating  engineers  had  nothing  to  do  but  to  visit  the  ground  to  see 
where  the  water-parting  line  was  to  be  found ;  that  is  to  say,  the  separation 
of  the  hydrographical  basins  of  the  eastern  side  ivhich  belonged  to  the 
Argentine  Republic  from  those  of  the  western  side  which  belonged  to  Chile, 
I  maintained  that  such  work  did  not  necessarily  require  the  employment 
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of  engineers  of  special  ability,  and  that  any  person  with  common  sense 
could  determine  at  a  glance  where  the  water-parting  line  was  to  be  found, 
and  accordingly  select  the  points  where  landmarks  should  be  erected. 

*'  In  this  or  in  other  conferences  which  I  held  with  Sefior  Virasoro, 
the  latter  sought  to  revive  a  proposal  formulated  on  behalf  of  the 
Argentine  Government  in  February  of  the  previous  year  by  his  prede- 
cessor as  Expert,  Senor  Don  Octavio  Pico,  and  which  I  had  rejected. 
Likewise  alleging  the  imperfect  knowledge  of  the  frontier  region,  Senor 
Pico  proposed  that  the  mixed  Sub-Commissions  of  the  Engineers  should 
be  occupied,  not  in  the  demarcation  of  the  boundary  line  but  in  the 
construction  of  geographical  charts  of  the  frontier  region,  and  that  by 
the  aid  of  these  maps  the  Experts  should  discuss  and  fix  amicably  the 
points  where  the  landmarks  should  be  erected,  being  thus  in  a  position 
to  make  mutual  concessions.  In  1893  I  flatly  rejected  this  proposition, 
as  I  had  rejected  it  in  1892,  and  as  I  rejected  it  afresh  whenever  it  was 
suggested.  The  reasons  I  had  for  so  doing  were  obvious  and  conclusive  : 
(i)  The  construction  of  those  maps  in  the  region  comprised  between 
degrees  26  and  52  of  South  Latitude,  would  be  the  work  of  many  years ; 
and  although  very  useful  to  geography — as  was  acknowledged  on  the 
part  of  Chile  when  directing  the  demarcating  engineers  to  effect  topo- 
graphical surveys  of  the  land  they  inspected — not  conducive  to  the 
demarcation  of  the  frontier,  since  it  had  to  be  made  in  conformity  with  a 
Treaty  which  gave  a  rule  as  clear  as  it  was  well  defined.  (2)  The 
Experts  were  not  authorized  by  this  Treaty  to  make  concessions  of  any 
kind,  their  duty  being,  on  the  contrary,  to  give  strict  fulfilment  to  what 
had  been  agreed  upon.  (3)  However  good  the  maps  made  by  the 
engineers,  they  might  contain  errors,  and  in  no  case  could  they  replace 
observation  of  the  ground,  by  which  it  was  so  easy  to  discover  and 
determine  the  geographical  condition  of  the  water-parting  imposed  by 
the  Treaty. 

"  When  Senor  Virasoro  impressed  on  me,  with  great  insistence,  that 
during  the  work  of  demarcation  in  the  mountains,  places  might  be  found 
within  their  intricate  configuration  in  which  it  was  difificult  to  determine 
the  water-parting  line,  I  replied  that  any  such  case,  which  had  been  fore- 
seen by  the  Treaty  of  1881,  was  decided  by  Article  i  of  the  Treaty  by 
means  of  the  following  stipulation :  *  The  difficulties  that  might  arise 
owing  to  the  existence  of  certain  valleys  formed  by  the  bifurcation  of  the 
Cordillera,  and  where  the  water-divide  should  not  be  clear,  shall  be 
amicably  solved  by  two  Experts,  appointed  one  by  each  party.  Should 
these  fail  to  agree,  a  third  Expert,  selected  by  both  Governments,  will  be 
called  in  to  decide  them.'  In  view  of  this  clear  provision,  I  maintained 
that  in  case  the  difficulty  mentioned  by  Senor  Virasoro  should  arise,  and 
could  not  be  solved  by  the  simple  action  of  the  Experts,  the  time  would 
then  have  come  to  apply  to  the  Governments  to  appoint  an  Arbitrator 
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who  should  decide  it  finally.  These  difficulties  were  therefore  always  to 
be  settled  according  to  the  invariably  clear  and  well  defined  principle 
which  the  Protocol  of  1893,  repeating  this  provision  of  the  Treaty  of 
1 88 1,  alluded  to  as  the  geographical  condition  of  the  demarcation." 

When  Senor  Barros  Arana  recognized  this  disagreement 
and  saw  that  there  were  no  means  of  surmounting  it  by  a 
formal  discussion,  he  proposed  to  his  colleague  that  a  record 
should  be  made  of  it  in  a  Minute.  Senor  Virasoro  agreed 
to  this,  but,  as  it  happened,  the  Minute  was  not  drawn  up, 
because  the  conferences  between  the  Experts  were  resumed 
with  the  additional  attendance  of  the  Minister  for  Foreign 
Affairs  of  Chile  and  the  Argentine  Plenipotentiary.  As  on 
this  occasion  the  points  of  disagreement  were  discussed,  there 
was  a  possibility  of  solving  them,  as  in  fact  they  were  solved, 

• 

both  Experts  agreeing  upon  what  is  stated  in  the  Minute  of 
the  loth  of  March,  to  which  we  shall  refer  in  the  following 
chapter. 

sMt^Ts^ior  However,  Senor  Virasoro  also  gives  an  account 
na  to  tiie  o^  ^^  incident  occurring  subsequent  to  the  agree- 
^▼«r«.**  ment  recorded  in  the  Minute,  as  to  which  it  is 
advisable  to  establish  the  actual  truth.  This  incident  is 
referred  to  in  other  paragraphs  of  his  note  already  quoted, 
and  a  version  of  them  is  given  on  pages  297  and  298  of  the 
Argentine  Statement. 

According  to  Seftor  Virasoro's  statement,  Sefior  Barros 
Arana,  when  speaking  to  Senor  Quirno  Costa  and  to  him 
(Senor  Virasoro)  at  the  Argentine  Legation,  on  the  i6th  of 
March,  had  stated  in  substance  his  conviction  that  the  frontier 
line  ought  to  cut  rivers  in  its  course.  Were  the  recollections 
of  Senor  Virasoro  perfectly  accurate  in  this  respect,  and  had 
Senor  Barros  Arana  really  made  the  assertion  attributed  to 
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him,  such  assertion  would  constitute  a  precedent  for  the  inter- 
pretation of  the  Protocol  of  1893  in  that  part  in  which  this 
document  is  a  transcription  of  the  Minute  of  agreements  of 
the  Experts.  For  this  reason  it  is  of  the  greatest  importance 
to  know  from  Sefior  Barros  Arana  himself  what  he  intended 
to  say  and  did  say  in  the  interview  referred  to.  Upon  this 
point  Senor  Barros  Arana  makes  the  following  statement : 

"At  the  time  when  these  matters  were  dealt  with,  the  press  of 
Buenos  Aires,  as  also  that  of  Chile,  discussed  the  boundary  question  and 
the  arrangements  which  were  under  consideration,  giving  upon  this  point 
some  unauthorized  news  and  opinions,  and  frequently  embodying  many 
geographical  errors.  For  this  reason  and  owing  to  the  fact  that  some  of 
those  publications  attacked  me,  I  determined  to  take  no  heed  of  them. 
As  Your  Excellency  informs  me,  on  page  297  of  the  Statement  quoted,  it 
is  asserted  that,  when  speaking  of  this  subject  at  the  Argentine  Legation 
with  the  Representatives  of  that  country  on  the  i6th  of  March,  1893,  I 
said  that  '  no  importance  should  be  attached  to  newspaper  articles,  as 
they  lacked  trustworthy  and  complete  information.'  Undoubtedly  I  often 
expressed  the  same  idea,  since  many  of  those  articles  betrayed  ignorance 
of  the  question ;  but  to  attempt  to  show  that  these  vague  and  general 
words  meant  in  some  way  that  I  accepted  the  modification  of  the  main 
bases  of  the  Treaty  of  1881,  is  the  most  unjustifiable  and  untenable  pro- 
ceeding that  can  be  imagined.  Further,  if  in  the  course  of  the  eight 
years  I  held  the  post  of  Expert  in  the  boundary  question  with  the 
Argentine  Republic,  I  maintained  at  all  times  with  the  most  unswerving, 
perseverance  the  principle  of  the  water-parting  as  the  rule  established  by 
the  Treaties  and  as  the  only  means  of  making  the  demarcation  practical 
without  giving  rise  to  ambiguities  and  contradictions  which  might  not  be 
very  easy  to  solve,  it  was  precisely  in  the  months  of  March  and  April 
of  1893  that  I  showed  the  greatest  zeal  in  maintaining  this  principle.  In 
all  the  conferences  that  were  held  during  those  months  in  the  Inter- 
national Boundary  Office,  as  well  as  at  the  Ministry  of  Foreign  Affairs, 
I  unhesitatingly  maintained  that  the  water-parting  line  was  ^  the  geographi- 
cal condition  of  the  demarcation^'  and  that  it  should  constitute  *'the  invari- 
able rule '  in  the  proceedings  of  the  Experts  and  demarcating  engineers. 
Moreover,  as  the  Government  of  Chile  rejected  at  this  very  time,  with  the 
unanimous  accord  of  the  Cabinet  Ministers,  two  propositions  tending  to- 
modify  this  basis  of  the  Treaty,  the  words  which  I  have  italicized  were 
expressly  included  in  the  Protocol  of  May,  1893. 

"By  Your  Excellency's  communication  1  see  it  is  said  further  on  that 
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at  other  confereDces  1  expressly  agreed  that  the  bo^indary  line  might 
intersect  rivers,  and  that  this  declaration  should  be  included  in  a  subse- 
quent document,  or  in  the  Instructions  to  be  given  to  the  demarcating 
engineers.  Your  Excellency  reminds  me  that  this  assertion  is  made  in 
another  part  of  the  ArgentineStatement,  and  that  even  Senor  Quirno  Costa 
stated  it  in  a  note  of  the  14th  of  December.  There  is,  however,  in  this 
assertion  a  misapprehension  which  I  can  hardly  attribute  to  a  mere 
inaccuracy  of  recollection.  In  order  to  contradict  it  absolutely,  I  shall 
refer  to  an  incident  which,  if  wholly  misrepresented,  may  have  given  rise 
to  it. 

"  On  the  15  th  of  April,  1893,  a  conference,  to  which  I  have  referred  in 
the  Report  which  I  issued  on  the  4th  of  August  of  the  present  year 
(pages  3  et  seq.),  was  held  in  the  Minister's  reception  room  at  the  Ministry 
of  Foreign  Affairs  of  Chile.  There  were  present  Don  Isidoro  Errdzuriz, 
Minister  for  Foreign  Affairs  at  the  time,  Don  Norberto  Quirno  Costa, 
Minister  Plenipotentiary  of  the  Argentine  Republic,  Don  Valentin  Vira- 
soro.  Expert  on  the  part  of  the  Argentine  Republic,  and  myself  as  Expert 
on  the  part  of  Chile.  Seiior  Quirno  Costa  proposed  that,  together  with 
an  acknowledgment  of  the  water-parting  line  as  the  boundary  line,  it 
should  be  stated  in  a  record  to  be  signed  by  both  Experts  that  rivers 
might  be  intersected.  As  I  have  set  forth  in  the  Report  mentioned 
1  strongly  opposed  this  proposal,  maintaining  that  not  only  was  it  contrary 
to  the  fundamental  basis  of  the  Treaty,  but  that  it  was  also  the  source 
of  the  greatest  complications  and  difficulties,  since  it  sought  to  abandon  or 
modify  a  clear  and  well  defined  principle  adopted  by  the  negotiators  of  the 
Treaty  of  1881  with  acknowledged  prudence.  I  added,  moreover,  that  in  no 
case  would  I  sign  a  record  in  which  such  a  modification  should  be  stipu- 
lated, because  I  considered  it  prejudicial  in  every  sense  and  a  source  of 
the  greatest  difficulty,  and  most  of  all  because  ///  our  capacity  as  suck 
Experts  2ve  were  called  upon  to  carry  out  the  demarcation  in  strict  con- 
formity with  the  existing  Treaties,  and  in  no  case  to  modify  them  even  in 
their  smallest  details,  much  less  in  a  point  which  was  their  fundamental 
principle, 

"Senor  Quirno  Costa  persisted,  however,  in  his  proposal,  maintaining 
that  it  might  be  sanctioned  by  simple  agreement  between  the  Experts, 
and  that  in  any  case  the  people  of  Chile  would  receive  it  with  satisfac- 
tion the  moment  they  saw  it  signed  by  the  man  entrusted  with  the 
maintenance  of  the  rights  of  the  Republic.  As  may  easily  be  supposed, 
I  did  not  allow  myself  to  be  convinced  by  this  sort  of  argument,  and 
remained  unaltered  in  my  resolve.  With  this  object,  I  added  that  if, 
despite  my  wishes  and  my  convictions^  the  Treaty  of  iSSi  were  modified 
by  the  legal  channels— lYizX  is  to  say,  by  a  formal  agreement  of  the  two 
Governments — then  it  would  be  time  for  the  Experts,  duly  empowered 
by  this  innovation,  to  authorize  in  the  records  made  later  on,  or  in  the 

•CHAP.    XIV. 


SENORES   BARROS   ARAN  a   AND  VIRASORO.     441 

Instructions  given  to  the  demarcating  engineers^  that  the  line  should  cut 
rivers^  brooks  or  streams,  which  was  absolutely  forbidden  them  by  this 
Treaty.  These  words,  intended  to  justify  my  rejection  of  the  repeated 
suggestions  made  to  me,  have,  therefore,  a  sense  and  scope  diametrically 
opposed  to  that  which  it  has  been  sought  to  give  them.  I  have  already 
recalled  the  fact  that  the  suggestion  then  made  by  the  Argentine 
Representatives  fell  through;  and  that  the  two  propositions  made  in 
April  of  1893  to  modify  the  fundamental  basis  of  the  Treaty  were 
rejected  by  the  Government  of  Chile." 

The  terms  '^  ^^  therefore  perfectly  well  established  that 
dispute^iB  Senor  Barros  Arana  never  accepted  the  proposition 
****'  that  the  boundary  line  defined  by  Article  i  of  the 
Treaty  of  1881  should  intersect  rivers.  His  declarations  in 
this  respect  are  conclusive  and  the  more  deserving  of  credit 
since  they  are  rigorously  consistent  with  the  ideas  he  always 
expressed  in  his  capacity  of  Expert.  What  chiefly  charac- 
terizes his  actions  in  the  fulfilment  of  this  mission  is  precisely 
his  unfailing  consistency,  and  therefore  it  might  safely  be 
affirmed,  without  any  knowledge  of  his  explanations,  that 
there  must  have  been  some  mistake  in  the  statements  im- 
puting to  him  doubts  or  hesitation  with  reference  to  the 
maintenance  of  the  water-divide  as  the  principle  of  demar- 
cation. 

These  points  having  been  cleared  up,  we  think  it 
equally  important  to  point  out  an  inaccuracy  in  the  Argentine 
Representative's  account  (page  259)  of  one  of  the  differences 
which  arose  between  the  Experts. 

This  difference,  which  is  precisely  that  relating  to  the 
nature  of  the  principle  of  demarcation,  is  thus  formulated  :  . 

"5.  Whether  Article  i  of  the  Treaty  of  1881  provided  that  the 
boundary  line  was  to  follow  the  continental  divide,  or  whether  it  estab- 
lished that  it  should  run  along  the  most  elevated  crests  of  the  main 
range  of  the  Cordillera  that  may  divide  the  waters." 
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The  question  referred  to  was  never  officially  stated  in 
these  terms,  and,  in  order  to  state  the  ideas  clearly,  it  is 
advisable  to  recall  what  the  documents  say  in  this  respect 

When  the  meaning  to  be  given  to  Article  i  of  the  Treaty 
of  1 88 1  was  first  discussed,  the  Experts  Sefiores  Pico  and 
Barros  Arana  recorded  in  official  communications  the  meaning 
which  was  given  to  it  by  them.  Seftor  Pico,  in  his  Note  of 
the  13th  of  January,  1892,  said  that,  in  his  opinion,  which  was 
also  that  of  his  Government,  the  Experts 

"  should  abide  by  what  was  established  in  the  tirst  part  of  Article  i 
already  quoted,  in  which  the  general  rule  is  that  the  highest  crests  of  the 
Cordillera  de  los  Andes  are  those  determining  the  dividing  line  between  both 
nations.^'' 

Senor  Barros  Arana,  on  his  part,  wrote  in  the  Note  dated  ^§fo.  46*^ 
the  1 8th  of  the  same  month,  that 

"  as  the  line  of  demarcation  must  run  over  the  highest  summits  of  the 
Cordillera  which  divide  the  waters  and  between  the  streams  which  flow 
down  to  either  side,  it  was  advisable  to  state  that  the  demarcating 
engineers  should  not  take  into  account  such  peaks,  heights  and  chains 
as  are  situate(i  outside  of  the  water-parting  line." 

At  the  time  to  which  we  refer,  these  were  the  proper  and 
clearly  specified  terms  of  the  controversy.  According  to  the 
Argentine  interpretation  at  that  time  the  predominant  idea  in 
Article  i  of  the  Treaty  was  that  expressed  by  the  words,  "the 
higliest  summits  of  the  Cordillera."  According  to  the  Chilean 
interpretation  the  predominant  term  was  the  water-divide. 
Both  Experts  advanced  reasons  in  support  of  their  respective 
formulae,  but  always  respecting  the  letter  of  the  Treaty, 
which  it  was  not  permissible  for  them  to  alter. 

Such  was  the  difference  between  the  Experts  set  forth 
in  official  documents,  when  Senor  Virasoro,  on  the  death  of 
Senor  Pico,  replaced  the  latter.     As  has  just  been  seen,  from 
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his  Note  of  the  26th  of  June,  in  his  interviews  with  Senor 
Barros  Arana,  the  new  Argentine  Expert  confined  himself 
to  *  confidential '  conversations,  which  showed  that  the 
difference  between  the  two  officials  as  to  the  manner  of 
interpreting  the  Treaty  subsisted  as  in  previous  years. 
However,  in  that  same  note,  the  Argentine  Expert  may 
be  observed  as  modifying  the  phraseology  of  the  Treaty, 
and  thus  preparing  the  way  for  a  fresh  interpretation.  Seftor 
Pico  had  maintained,  adjusting  his  orographical  ideas  of 
demarcation  to  the  literal  terms  of  the  Treaty,  that  "the 
highest  summits  of  the  Cordillera  were  to  form  the  boundary 
line."  In  the  note  quoted  Senor  Virasoro  brings  forward  a 
different  idea  by  saying  that 

"the  watershed  should  be  sought  for,  but  that  it  should  be  circum- 
scribed by  the  Cordillera  de  los  Andes  in  general,  and  by  its  most 
elevated  crest  line^  i.e.  '\X.%  principal  backbone  in  particular." 

The  motive  for  the  employment  of  this  fresh  phraseology 
is  extremely  apparent.  In  1892  Seftor  Barros  Arana  had 
pointed  out  to  Seftor  Pico  that  the  tracing  of  the  frontier  line 
over  the  highest  summits  of  the  Cordillera,  besides  being  the 
work  of  very  many  years,  excessively  costly  and  perhaps  im- 
practicable at  many  places,  would  yield  unforeseen  and  almost 
absurd  results,  since  it  would  carry  it  by  long  leaps  across 
valleys,  rivers  and  inlets  of  the  sea ;  that  it  would  be  subject 
to  errors  at  every  point  whose  height  had  to  be  measured, 
and  that  it  tended  to  create  greater  difficulties  than  those 
which  it  purported  to  solve.  On  the  part  of  the  Argen- 
tine Republic  it  was  no  doubt  felt  that  these  remarks  were  the 
deathblow  to  their  formula  of  demarcation  over  the  highest 
summits  of  the  Cordillera,  and  they  endeavoured  to  alter  it. 
The  Argentine  Representative's  Statement  proves  the  stren- 
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uous  efforts  made  in  this  direction  ;  from  the  first  pages  it 
endeavours  to  establish  that  the  Treaties  prescribe  that  the 
frontier  4ine  between  both  countries  should  run  along  the  main 
range  of  the  Cordillera  de  los  Andes,  in  spite  of  the  fact  that 
in  none  of  them  does  such  a  notion  exist,  and  that  up  to  the 
present  moment  the  only  clear,  categorical  and  imperative 
definition  of  the  boundary  line  existing,  is  that  given  by  the 
Treaty  of  1881,  of  which  the  first  Article  states:  "The 
boundary  line  shall  run  along  the  highest  summits  of  the 
said  Cordilleras  which  divide  the  waters,  and  shall  pass 
between  the  streams  which  flow  down  to  either  side."  It  is 
true  that  room  has  been  found  for  the  fresh  formula  of  the 
*'  main  range  of  the  Andes  "  in  a  secondary  phrase  of  the 
Protocol  of  1893,  ^sed  by  way  of  reference,  but  in  the 
following  chapter  we  shall  show  that  this  isolated  expression 
can  imply  no  modification  whatsoever  of  the  definition  of  the 
boundary  line  which  the  Protocol  itself  repeated  in  the  very 
terms  of  the  main  Treaty  of  1881,  just  as  though  it  empha- 
sized its  intention  of  maintaining  it  unaltered. 

Senor  Virasoros  note  of  the  26th  of  June,  1893,  to  which 
we  have  here  referred,  and  which  is,  as  we  have  remarked,, 
dated  two  months  subsequent  to  the  said  Procotol,  cannot 
therefore  offer  any  precedent  worthy  of  consideration  for  its 
interpretation  when  it  mentions  the  "  most  elevated  crest 
line"  and  the  **  main  backbone"  of  the  Andes.  In  the 
documents  previous  to  the  signing  of  the  Protocol  there  is  no 
trace  of  the  Experts  of  the  Argentine  Republic  ever  having 
claimed  at  any  time  that  by  **  highest  summits  of  the  Cor- 
dillera "  the  "  main  chain "  of  the  same  should  be  under- 
stood. 

Consequently   the   two    alternative    formulae   which   the 
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Argentine  Representative  presents  as  the  expression  of  the 
differences  of  the  Experts  upon  this  point,  do  not  accurately 
state  the  question  which  had  arisen  between  them.  The 
true  question  stood  as  follows  : 

Whether,  according  to  the  definition  of  the  frontier  line 
as  given  in  Article  i  of  the  Boundary  Treaty,  that  line  should 
be  drawn  according  to  the  precise  rule  of  the  water-divide^ 
which  could  be  characterized  as  an  invariable  rule  for  the 
whole  extent  of  the  boundary  as  far  as  the  52nd  parallel,  and 
could  not  be  interpreted  in  more  than  one  way ;  or  whether 
it  should  be  subject  to  the  vague  condition  of  running  along 
the  highest  summits  of  the  Cordilleras,  which  did  not  provide 
for  any  invariable  rule  of  demarcation,  it  being,  on  the 
contrary,  liable  to  be  interpreted  in  various  ways  by  its  very 
supporters,  as  had  been  in  fact  the  case  in  the  Argentine 
Republic. 
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NEGOTIATION    OF    THE    PROTOCOL    OF    1893    AND 
ANTECEDENTS    FOR    ITS    INTERPRETATION. 

Object  of  tiie  ^  |  ^HE  Argentine  Representative  says  (page  259) 
aooordinsto     A       th^t  when  the  Protocol  of  ist  of  May  189^ 

the  Argentine  ^         ^"^ 

Statement.    ^^tS   signed  : 

**  There  were  ^vt  points  on  which  the  opinions  of  the  Experts 
differed,  viz.  : 

"  I.  Whether  the  divide  \sic\  of  Tierra  del  Fuego  was  to  be  carried 
out  after  previously  studying  the  situation  of  Cape  Espiritu  Santo — 
which  was  the  starting-point — or  whether,  in  order  to  determine  it,  they 
were  only  to  follow  the  indications  of  geographical  maps. 

"  2.  Whether  the  Sub-Commissions  were  to  decide  in  a  definite 
manner  on  the  placing  of  the  landmarks,  or  whether  their  decision  was 
to  be  merely  provisional,  they  being  likewise  entrusted  with  the  drawing 
up  of  maps,  in  order  that  the  Experts  themselves  might  with  due  know- 
ledge make  the  final  determination. 

"  3.  Whether  the  San  Francisco  landmark  was  placed  in  the  Cor- 
dillera de  los  Andes  as  provided  by  the  agreements,  or  whether  it  was 
necessary  to  remove  it  after  a  fresh  survey. 

"4.  Whether  it  was  possible,  according  to  the  Convention  of  1881, 
that  the  Argentine  Republic  should  have  territory  on  the  shores  of 
the  Pacific,  or  whether  Chile  was  to  have  exclusive  sovereignty  over  the 
coast  regions  of  said  ocean  in  the  southern  part  of  America. 

"5.  Whether  Article  i  of  the  Treaty  of  1881  provided  that  the 
boundary  line  was  to  follow  the  continental  divide,  or  whether  it  estab- 
lished that  it  should  run  along  the  most  elevated  crests  of  the  main 
range  of  the  Cordillera  that  may  divide  the  waters." 

He  adds  (Arg.  Stat,  page  262)  : 
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"  The  five  questions  enunciated,  some  ot  them  fundamental,  and 
others  of  an  incidental  character,  hampered  the  work  of  demarcation,  and 
created  a  state  of  uncertainty  in  both  Republics.  Under  these  difficult 
circumstances,  the  Government,  guided  by  a  common  desire  to  secure 
peace  and  brotherhood,  calmly  studied  each  of  the  questions  which  had 
arisen,  and  arranged  them  all  by  means  of  mutual  concessions.'' 

He  says  besides  (page  276)  : 

"  For  the  correct  construction  of  the  Protocol  of  1893,  it  is  necessary 
to  carefully  study  Article  2,  which  is  mainly  the  one  in  which  the  view 
manifested  by  the  negotiators  in  the  preamble  is  rendered  practicable, 
namely,  that,  'of  removing  the  difficulties  which  have  embarrassed,  or  might 
embarrass,  the  Experts  in  the  fulfilment  of  their  commission.*  The 
main  difficulty  rested  on  the  interpretation  of  the  Treaty.  Then  the 
Governments  desired  to  determine  in  an  authentic  manner  the  correct 
interpretation,  and  to  solemnly  disavow  the  views  enunciated  by  the 
Chilean  Expert.     It  was  to  this  end  that  Article  2  tended." 

Therefore,  according  to  the  Argentine  Statement,  the 
Protocol  of  1893  had  two  main  objects  :  to  interpret  the 
Treaty  of  1881,  and  to  solve  the  difficulties  that  had  arisen 
between  the  Experts  and  which  existed  when  it  was  signed. 

These  difficulties,  according  to  the  same  Statement,  were 
the  five  which  have  just  been  quoted ;  and  the  Governments, 
after  having  studied  them  deliberately,  solved  them  by  means 
of  mutual  concessions. 

On  our  part  we  must  remark,  in  the  first  place. 

Object  of  the  ^  r  ' 

Protocol  ao-  that  the  real  object   of  the   Protocol    of     189^    is 

oordlns  to  "^  ^*^ 

ita  text,  authoritatively  stated  in  its  preamble.  In  fact  we 
read  therein  that  the  Plenipotentiaries  who  signed  it  agreed 
upon  the  clauses  stated  further  on, 

"after  considering  the  actual  state  of  the  work  of  the  Experts  who 
are  to  carry  out  the  boundary  demarcation  between  Chile  and  the  Argen- 
tine Republic  in  conformity  with  the  Boundary  Treaty  of  1881,  and 
being  both  desirous  of  removing  the  difficulties  with  which  the  Experts 
have  met  or  may  meet  in  the  fulfilment  of  their  commission^  and  to  estab- 
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lish  between  both  countries  a  complete  and  sincere  accord  corresponding 
to  their  antecedents  of  confraternity  and  common  glory,  and  to  the 
intense  aspirations  of  the  opinion  on  both  sides  of  the  Andes." 

The  object  of  the  Protocol  being  thus  clearly  and 
precisely  determined,  it  cannot  be  asserted  that  it  had  any 
other  :  still  less  if  its  history  be  recalled  and  its  provisions 
studied. 

It  has  been  stated  in  the  previous  chapter  that 
^*to*SSr  ^'^^  Argentine  Expert,  Senor  Virasoro,  reached 
instrnotioDfl.  (^j^jj^  jj^  ^j^^  middle  of  January  1893,  with  instruc- 
tions which  directed  him  to  carry  out  the  demarcation  of 
the  frontier  line  in  accordance  with  the  meaning  which  the 
Argentine  Government  gave  to  the  Treaty  of  188 1.  and  which 
at  the  same  time  imperatively  forbade  him  to  discuss  this 
meaning  with  the  Chilean  Expert. 

Clause  4  of  the  Convention  of  August  1888  enjoined 
the  Experts  to  give  the  Commissions — **  by  joint  accord 
and  in  writing" — the  Instructions  to  which  they  were 
to  conform  their  proceedings.  But  for  the  reasons  pre- 
viously .  explained  Seiiores  Barros  Arana  and  Virasoro 
could  not  agree  as  to  the  wording  of  the  Instructions,  and 
decided  to  record  their  differences  in  an  Act.  However, 
they  did  not  give  effect  to  this  resolution  because  the 
Minister  for  Foreign  Affairs  of  Chile  and  the  Argentine 
Plenipotentiary  intervened  confidentially  in  the  matter,  and 
succeeded  in  arranging  that  the  Experts  should  resume  their 
conferences  in  the  month  of  March,  and  that  the  said 
Ministers  should  take  part  in  them.  Recalling  some  of  these 
incidents  in  a  note  dated  December  14,  1894,  published 
in  the  Argentine  Statement  (p.  322),  the  Argentine  Minister, 
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Senor  Quirno  Costa,  wrote  in  the  following  terms  to  Senor 
Barros  Arana  : 

"The  conferences  began  in  March  1893,  in  the  Department  of 
Foreign  Affairs  of  Chile,  you  and  my  predecessor  Senor  Virasoro  assist- 
ing as  Experts,  and  Don  Isidoro  Errdzuriz,  Minister  of  the  Department, 
and  I,  as  Argentine  Plenipotentiary,  being  also  present." 

Between  March  10  and  13  the  Experts  arrived 
AsTMrnent     ^^    ^^  Agreement    which    was    recorded    in    an 

Act  to  which  the  date  of  the  first  conference — 
March  10 — was  affixed.  This  Act  was  not  signed  imme- 
diately because  it  was  desired  to  submit  it  first  to  the 
Governments  for  their  approval ;  but  though  this  formality  is 
lacking,  it  is  a  document  which  records  in  a  perfectly 
authentic  manner  the  points  agreed  to  between  the  Experts. 
Senores  Quirno  Costa  and  Virasoro  communicated  it  to  the 
Argentine  Government  by  a  telegram  dated  March  14, 
which  reads  thus  (Argentine  Statement,  p.   294)  : 

**  Yesterday  evening  at  five  o'clock  we  concluded  the  Agreements 
copied  herein,  which  shall  be  signed  by  the  Experts,  the  Minister  for 
Foreign  Affairs  and  the  Argentine  Plenipotentiary.  We  all  understand 
that  by  this  Agreement  the  present  and  future  difficulties  are  removed. 
Minister  Errdziiriz  left  yesterday  for  Valparaiso,  in  order  to  consult  with 
the  President  of  the  Republic  and  his  colleagues,  and  Senor  Barros 
Arana  left  to-day  for  said  city  with  the  same  object ;  for  it  was 
established  by  the  former  as  well  as  by  the  Argentine  Plenipotentiary  and 
the  Experts,  that  the  terms  of  the  Agreement  should  be  previously  sub- 
mitted to  their  Governments.  As  Your  Excellency  will  observe,  in  the 
last  conference,  the  question  was  thoroughly  discussed  on  account  of 
the  interpretation  of  the  Treaty,  as  we  were  of  opinion  that  all  motives  of 
ulterior  difficulties  should  be  once  for  all  removed." 

Then  follows  the  transcription  of  the  Act  which  we  shall 
reproduce  further  on. 
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This  Agreement  of  the  Experts  is  what  consti- 
tutes the  Protocol  of  1893.      On   comparing  the 


ComiMuiMMi 

of 

Agreement 

of  Mareh 

ProtoooL       text   of  both    documents,   it   will   be    seen, — that 


seven  clauses  of  the  Protocol,  from  the  third  to  the  ninth,  are 
almost  literal  copies  of  an  equal  number  of  clauses  in  the  said 
Agreement,  with  no  other  alterations  save  those  which 
were  obligatory,  in  order  to  convert  into  a  Treaty  what  was 
originally  an  Act  of  Agreement  and  declarations  of  the 
Experts  ;  that  the  tenth  and  eleventh  clauses  are  new,  but 
unconnected  with  the  diflficulties  occurring  in  the  demarcation; 
that- the  first  alone  contains  an  addition  to  which  the  Argen- 
tine Statement  attaches  a  relative  importance:  and  that  at  the 
end  of  the  second  one  there  is  an  alteration  that  does  not 
refer  to  the  substance  of  the  provision. 

In  order  to  facilitate  the  comparison  we  subjoin  the  text 
of  the  Act,  placing  opposite  each  of  its  clauses  the  correspond- 
ing Articles  of  the  Protocol. 


Acts   of   the   Experts   of 
March   10. 

(a)  The  demarcation  upon  the 
ground  shall  begin  next  spring,  simul- 
taneously in  the  Cordillera  de  los 
Andes  and  in  Tierra  del  Fuego,  in 
the  direction  accepted  in  the  previous 
Agreement ;  that  is  to  say,  starting 
from  the  northern  region  of  the 
former,  and  from  Cape  Espiritu  Santo 
in  the  latter;  to  that  effect  the  Com- 
missions of  Assistant  Engineers  shall 
be  ready  to  start  work  on  October 
15.  On  that  date  the  Experts  shall 
have  arranged  and  signed  the  Instruc- 
tions which,  according  to  the  fourth 
clause  of  the  Convention  of  August 
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Articles  of  the  Protocol  of 
May  I. 

(5)  The  demarcation  upon  the 
ground  shall  begin  next  spring,  simul- 
taneously in  the  Cordillera  de  los 
Andes  and  in  Tierra  del  Fuego,  in 
the  direction  previously  arranged  by 
the  Experts  ;  that  is  to  say,  starting 
from  the  northern  region  of  the 
former,  and  from  Cape  Espfritu  Santo 
in  the  latter.  To  that  effect,  the  Com- 
missions of  Assistant  Engineers  shall 
be  ready  to  start  work  on  October  15. 
On  that  date  the  Experts  shall  have 
arranged  and  signed  the  Instructions 
which,  according  to  the  fourth  clause 
of   the    Convention   of    August    20^ 
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20,  1888,  must  be  given  to  said 
Commissions.  These  Instructions 
shall  be  drawn  up  in  conformity  with 
the  Agreements  stipulated  in  the 
present  Act. 


1888,  must  be  given  to  said  Com- 
missions. These  Instructions  shall 
be  drawn  up  in  conformity  with  the 
stipulations  of  this  Protocol. 


{b)  It  being  provided  by  Article  i 
of  the  Treaty  of  July  23,  188 1, 
that  "the  boundary  between  Chile 
and  the  Argentine  Republic  is  from 
north  to  south  as  far  as  the  fifty- 
second  parallel  of  latitude,  the  Cor- 
dillera de  los  Andes/*  and  that  "  the 
boundary  line  shall  run  over  the 
highest  summits  which  divide  the 
waters,  and  that  it  shall  pass  between 
the  sources  flowing  down  to  either 
side,"  the  demarcating  Commissions 
shall  hold  this  principle  as  the  invari- 
able rule  in  their  proceedings,  and 
according  to  it  the  Experts  shall  issue 
the  Instructions. 


(i)  It  being  provided  by  Article  i 
of  the  Treaty  of  July  23,  1881,  that 
"the  boundary  between  Chile  and 
the  Argentine  Republic  is  from  north 
to  south  as  far  as  the  fifty-second 
parallel  of  latitude,  the  Cordillera  de 
los  Andes,"  and  that  "  the  boundary 
line  shall  run  over  the  highest  summits 
of  the  said  Cordillera  which  divide 
the  waters,  and  that  it  shall  pass 
between  the  sources  flowing  down  to 
either  side,"  the  Experts  and  the  Sub- 
Commissions  shall  hold  this  principle 
as  the  invariable  rule  in  their  pro- 
ceedings. 

Consequently,  there  shall  be  helii 
as  perpetually  belonging  to  the  Argen- 
tine Republic  and  as  under  its 
absolute  dominion  all  the  lands  and 
all  the  waters,  to  wit :  lakes,  lagoons, 
rivers  and  parts  of  rivers,  brooks  and 
springs  lying  to  the  east  of  the  line  of 
the  highest  summits  of  the  Cordillera 
delos  Andes  which  divide  the  waters; 
and,  as  the  property  and  under  the 
absolute  dominion  of  Chile,  all  the 
lands  and  all  the  waters,  to  wit : 
lakes,  lagoons,  rivers  and  parts  of 
rivers,  brooks  and  springs  lying  to  the 
west  of  the  highest  summits  of  the 
Cordillera  de  los  Andes  which  divide 
the  waters. 


CHAP.    XV. 


452     NEGOTIATION   OF   THE   PROTOCOL   OF    1893 


(c)  The  Experts  declare  that  in 
iheir  judgment,  and  according  to  the 
spirit  of  the  Boundary  Treaty,  the 
Argentine  Republic  retains  her  do- 
minion and  sovereignty  over  all  the 
territory,  extending  to  the  east  of  the 
main  range  of  the  Andes  as  far  as  the 
Atlantic  Coasts,  and  Chile,  the  terri- 
tory to  the  west  as  far  as  the  Pacific 
Coasts ;  it  being  understood  that,  by 
the  provisions  of  this  covenant,  the 
sovereignty  of  each  State  over  the 
respective  littoral  is  absolute,  so  that 
Chile  cannot  claim  any  point  towards 
the  Atlantic,  nor  can  the  Argentine 
Republic  claim  any  point  towards  the 
Pacific.  If,  in  the  Peninsular  district 
in  the  south  nearing  the  fifty-second 
parallel,  the  Cordillera  should  be 
found  to  penetrate  between  the  inlets 
of  the  Pacific  which  exist  there,  the 
boundary  line  shall  be  traced  along 
the  inland  summits  or  heights  which 
shall  leave  to  Chile  the  coasts  of  these 
inlets. 


(d)  For  the  effects  of  the  demarca- 
tion, the  Experts,  or,  in  their  place, 
the  Commissions  of  Assistant  Engi- 
neers, acting  on  the  instructions  given 
to  them  by  the  former,  shall  seek  the 
boundary  line  on  the  ground,  and 
carry  out  the  demarcation  by  means 
of  iron  landmarks  of  the  kind  already 
agreed  upon,  placing  one  on  each 
pass  or  accessible  point  of  the  moun- 
tain which  is  situated  on  the  boundary 
line,  and  drawing  up  a  Minute  of  the 
operation,  in  which  shall  be  stated 
the    grounds    for  it   and   the  topo- 


(2)  The  Undersigned  declare 
that,  in  the  judgment  of  their  respec- 
tive Governments,  and  according  to 
the  spirit  of  the  Boundary  Treaty, 
the  Argentine  Republic  retains  her 
dominion  and  sovereignty  over  all 
the  territory  extending  to  the  east  of 
the  main  range  of  the  Andes  as  far  as 
the  Atlantic  Coast,  and  the  Republic 
of  Chile,  the  territory  to  the  west 
as  far  as  the  Pacific  Coast ;  it  being 
understood  that,  by  the  provisions  of 
that  Treaty,  the  sovereignty  of  each 
State  over  the  respective  littoral  is 
absolute,  so  that  Chile  cannot  claim 
any  point  towards  the  Atlantic,  nor 
can  the  Argentine  Republic  claim  any 
point  towards  the  Pacific.  If,  in  the 
Peninsular  district  in  the  south  nearing 
the  fifty-second  parallel,  the  Cordillera 
should  be  found  to  penetrate  between 
the  inlets  of  the  Pacific  which  exist 
there,  the  Experts  shall  dispose  that 
a  survey  of  the  ground  be  made  in 
order  to  fix  a  boundary-line  which 
shall  leave  to  Chile  the  coasts  of 
these  inlets ;  in  view  of  which  surveys 
bo^h  Governments  shall  determine 
the  line  amicably. 

(6)  For  the  effects  of  the  de- 
marcation, the  Experts,  or,  in  their 
place,  the  Commissions  of  Assistant 
Engineers,  acting  on  the  Instructions 
given  to  them  by  the  former,  shall 
seek  the  boundary-line  on  the  ground, 
and  carry  out  the  demarcation  by 
means  of  iron  landmarks  of  the  kind 
already  agreed  upon,  placing  one  on 
each  pass  or  accessible  point  of  the 
mountain  which  is  situated  on  the 
boundary  line,  and  drawing  up  a 
Minute  of  the  operation,  in  which 
shall  be  stated  the  grounds  for  it  and 
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graphical  data  necessary  to  recognize 
the  point  fixed  at  any  time,  even 
in  case  the  boundary  mark  should 
disappear  by  the  action  of  time  or 
weather. 

{g)  The  Commissions  of  Assis* 
tant  Engineers  shall  collect  all  the 
necessary  data  to  draw  on  paper  by 
joint  accord,  and  with  all  possible 
accuracy,  the  dividing  line  as  they 
mark  it  out  on  the  ground.  To  this 
effect  they  shall  indicate  the  changes 
of  altitude  and  azimuth  experienced 
by  the  dividing  line  in  its  course  ;  the 
origin  of  the  brooks  or  the  ravines 
running  down  to  either  side  of  it, 
taking  note,  whenever  possible,  of 
their  names ;  and  they  shall  fix  dis- 
tinctly the  points  on  which  the 
boundary  marks  are  to  be  placed. 
These  maps  may  contain  other  geo- 
graphical features  that,  although  not 
precisely  necessary  for  the  demarca- 
tion of  the  boundary — such  as  the 
visible  course  of  the  rivers  descend- 
ing to  the  neighbouring  valleys,  and 
the  high  peaks  which  rise  on  one  or 
the  other  side  of  the  boundary  line — 
may  be  easily  located  on  the  ground 
as  references  for  its  ubication.  The 
Experts  shall  indicate  in  the  Instruc- 
tions they  give  to  their  Assistant  En- 
gineers the  geographical  data  which 
it  may  be  useful  to  collect,  pro- 
vided it  does  not  interrupt  or  delay 
the  demarcation  of  the  boundary, 
which  is  the  principal  object  of  the 
Experts'  Commission,  to  the  prompt 
and  amicable  carrying  out  of  which 
the  two  Governments  are  pledged. 

(/)  In   the   case   foreseen   in  the 
second  part  of  Article  i  of  the  Treaty 
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the  topographical  data  necessary  to 
recognize  the  point  fixed  at  any  time, 
even  in  case  the  boundary  mark 
should  disappear  by  the  action  of 
time  or  weather. 

(7)  The  Experts  shall  instruct 
the  Commissions  of  Assistant  Engi- 
neers to  collect  all  the  necessary  data 
to  draw  on  paper  by  joint  accord,  and 
with  all  possible  accuracy,  the  divid- 
ing hne  as  they  mark  it  out  on  the 
ground.  To  this  effect  they  shall 
indicate  the  changes  of  altitude  and 
azimuth  experienced  by  the  dividing 
line  in  its  course ;  the  origin  of  the 
brooks  or  the  ravines  running  down 
to  either  side  of  it,  taking  note,  when- 
ever possible,  of  their  names ;  and 
they  shall  fix  distinctly  the  points  on 
which  the  boundary  marks  are  to  be 
placed.  These  maps  may  contain 
other  geographical  features  that,  al- 
though not  precisely  necessary  for  the 
demarcation  of  the  boundary — such 
as  the  visible  course  of  the  rivers 
descending  to  the  neighbouring  val- 
leys and  the  high  peaks  which  rise  on 
one  or  the  other  side  of  the  boundary 
line — may  be  easily  located  on  the 
ground  as  references  for  its  ubication. 
The  Experts  shall  indicate  in  the  In- 
structions they  give  to  their  Assistant 
Engineers  the  geographical  data  which 
it  may  be  useful  to  collect,  provided 
it  docs  not  interrupt  or  delay  the 
demarcation  of  the  boundary,  which 
is  the  principal  object  of  the  Experts' 
Commission,  to  the  prompt  and 
amicable  carrying  out  of  which  the 
two  Governments  are  pledged. 

(3)    In   the   case  foreseen  in  the 
second  part  of  Article  i  of  the  Treaty 
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of  1 88 1,  of  difficulties  that  might 
arise  "  owing  to  the  existence  of  cer- 
tain valleys  formed  by  the  bifurcation 
of  the  Cordillera  and  where  the 
water-divide  should  not  be  clear," 
the  Experts  shall  endeavour  to  settle 
them  amicably,  causing  this  geo- 
graphical condition  of  the  demarca- 
tion to  be  searched  for  on  the  ground. 
To  this  end  they  shall  dispose  by 
mutual  agreement  that  a  survey  be 
made  by  the  Assistant  Engineers 
which  may  serve  them  to  solve  the 
difficulty. 

(g)  The  Argentine  Expert  stated 
that  in  order  to  sign  with  full  know- 
ledge of  the  circumstances,  the 
Minute  of  the  15th  of  April,  1892,  by 
which  a  Chilean-Argentine  Sub-Com- 
mission marked  on  the  ground  the 
starting-point  of  the  demarcation  of 
the  frontier  in  the  Cordillera  de  los 
Andes,  he  thought  if  indispensable 
to  make  a  fresh  survey  of  the  place 
to  confirm  or  correct  that  operation. 
He  added  that  this  survey  would  not 
delay  the  continuation  of  the  work, 
which  could  be  carried  on  simultane- 
ously by  another  Sub-Commission. 
The  Chilean  Expert  declared  that, 
although  he  believed  the  operation 
had  been  carried  out  strictly  accord- 
ing to  the  Treaty,  he  had  no  objection 
to  assenting  to  the  wishes  of  his  col- 
league as  a  proof  of  the  cordiality 
with  which  the  work  was  being  car- 
ried out. 
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of  1 88 1,  of  difficulties  that  might 
arise  "  owing  to  the  existence  of  cer- 
tain valleys  formed  by  the  bifurcation 
of  the  Cordillera,  and  where  the 
water-divide  should  not  be  clear,"  the 
Experts  shall  endeavour  to  settle 
them  amicably,  causing  this  geo- 
graphical condition  of  the  demarca- 
tion to  be  searched  for  on  the  ground. 
To  this  end  they  shall  dispose  by 
mutual  agreement  that  a  survey  be 
made  by  the  Assistant  Engineers 
which  may  serve  them  to  solve  the 
difficulty. 

(8)  The  Argentine  Expert  hav- 
ing stated  that  in  order  to  sign, 
with  full  knowledge  of  the  circum- 
stances, the  Minute  of  the  15th  of 
April,  1892,  by  which  a  Chilean- Ar- 
gentine Sub  Commission  marked  on 
the  ground  the  starting-point  of  the 
demarcation  of  the  frontier  in  the 
Cordillera  de  los  Andes,  he  thought 
it  indispensable  to  make  a  fresh  sur- 
vey of  the  place  to  confirm  or  correct 
that  operation,  adding  that  that  survey 
would  not  delay  the  continuation  of 
the  work,  which  could  be  carried  on 
simultaneously  by  another  Sub-Com- 
mission; and  the  Chilean  Expert 
having,  on  his  part,  declared  that, 
although  he  believed  the  operation 
had  been  carried  out  strictly  accord- 
ing to  the  Treaties  he  had  no  objec- 
tion  to  assent  to  the  wishes  of  his 
colleague,  as  a  proof  of  the  cordiality 
with  which  the  work  was  being  carried 
out  ;  the  Undersigned  have  agreed 
that  a  revision  of  the  operation  shall 
take  place,  and  that  in  case  any  error 
is  discovered,  the  boundary  mark 
shall  be  removed  to  the  spot  where  it 
ought  to  be  placed  according  to  the 
terms  of  the  Boundary  Treaty. 
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(A)  The  demarcation  of  Tierra  del 
Fuego  shall  begin  simultaneously  with 
that  of  the  Cordillera  of  which  men- 
tion has  previously  been  made,  and 
shall  start  from  the  point  called  Cape 
Espiritu  Santo.  There  being  in  sight 
from  the  sea  at  that  point  three  heights 
or  hillocks  of  moderate  elevation,  the 
middle,  or  intermediary  one,  which 
is  the  highest,  shall  be  taken  as  a 
starting  point,  and  on  its  summit  shall 
be  placed  the  first  landmark  of  the 
boundary  line  which  shall  continue 
southward  along  the  meridian. 

(/)  Wishing  to  accelerate  the  work 
of  demarcation,  and  believing  that 
this  can  be  secured  by  employing  three 
Sub-Commissions,  instead  of  two 
which  have  been  working  up  till  now, 
without  its  being  necessary  to  increase 
the  number  of  Assistant  Engineers, 
the  Experts  agreed  that  for  the  future, 
and  until  it  is  determined  to  create 
others,  there  shall  be  three  Sub-Com- 
missions composed  of  four  members 
each,  two  on  the  part  of  the  Argentine 
Republic  and  two  on  the  partof  Chile, 
and  of  the  Assistants  which,  by  joint 
accord,  may  be  considered  necessary. 


(4)  The  demarcation  of  Tierra 
del  Fuego  shall  begin  simultaneously 
with  that  of  the  Cordillera  and  shall 
start  from  the  point  called  Cape 
Espfritu  Santo.  There  being  in  sight 
from  the  sea  at  that  point  three 
heights  or  hillocks  of  moderate  ele- 
vation, the  middle  or  intermediary 
one,  which  is  the  highest,  shall  be 
taken  as  the  starting  point,  and  on  its 
summit  shall  be  placed  the  first  land- 
mark of  the  boundary  line  which 
shall  continue  southward  along  the 
meridian. 

(9)  Wishing  to  accelerate  the  work 
of  demarcation,  and  believing  that 
this  can  be  secured  by  employing 
three  Sub-Commissions,  instead  of  two 
which  have  been  working  up  till  now, 
without  its  being  necessary  to  increase 
the  number  of  Assistant  Engineers, 
the  Undersigned  agree  that  for  the 
future,  and  until  it  is  determined  to 
create  others,  there  shall  be  three 
Sub-Commissions  composed  of  four 
members  each,  two  for  Chile  and  two 
for  the  Argentine  Republic,  and  of 
the  Assistants  which,  by  joint  accord, 
may  be  considered  necessary. 


ciuieaa  It  is  well  to  remark  here  that,  at  the  conferences 

negotiators 

mainteia    for  the  preliminarv  Act  as  well  as  for  the  Protocol 

tbelratti-  ^  ^  * 

the^inst  ^  ^^self,  the  Chilean  negotiators  were  guided  by  the 
***"^  conviction  already  communicated  by  the  Chilean 
Expert  to  his  Argentine  colleague  (Argentine  Statement 
p.  256)  that  **  the  interpretation  of  the  Treaty ''  would  be 
finally  submitted  to  an  Arbitrator.  All  their  efforts,  conse- 
quently, were  directed  to  the  maintenance  of  the  principle  of 
demarcation  contained  in  the  Treaty,  to  the  recognition  of 
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the  fact  that  "fixed  rules  for  the  demarcation"  should  be 
derived  from  the  said  principle  and  not  from  the  know- 
ledge of  the  ground,  and  to  the  positive  disavowal  of  any 
interpretation  of  the  Treaty  compatible  with  the  possession 
of  Pacific  ports  or  shores  by  the  Argentine  Republic. 

Thus,  even  if  the  subsequent  Agreement  proved  ineffi- 
cacious for  the  demarcation  of  all  the  boundary,  in  any  case 
it  would  provide  a  solid  basis  for  the  future  Arbitration,  and 
would  form  a  corroborative  proof  of  the  correctness  of  the 
Chilean  interpretation  of  the  Treaty. 

Keeping  these  chief  ends  in  view,  Senor  Barros  Arana 
and  the  Chilean  neorotiator  of  the  Protocol  followed  defensive 
tactics  with  respect  to  the  several  additions  or  changes 
suggested  during  the  course  of  the  negotiations  by  the 
Argentine  Representatives,  objecting  only  to  those  additions 
when  they  were  presented  in  a  form  that  might  nullify  or 
modify  the  provisions  of  the  Treaty,  in  order  to  be  able, 
to  lay  them  before  an  Arbitrator  for  their  final  interpreta- 
tion. 

After  the  first  draft,  the  Argentine  Expert, 
"don^us'  Senor  Virasoro,  abandoned  his  position  that  **no 
^rSeiQ^  fixed  rules  for  the  demarcation  could  be  given 
stmotions.  ^Jj-j^q^i-  ^   complete    knowledge    of    the   ground,** 

as  it  was  recognized  that  the  definition  of  the  frontier  line 
contained  in  Article  i  of  the  Treaty  constituted  a  *' principle," 
and  that  the  Instructions  were  to  be  based  on  it  as  an 
invariable  (or  fixed)  rule ;  and  it  was  also  recognized  that 
no  previous  surveys  were  necessary  save  in  cases  when  the 
water-parting  was  not  clear,  as  the  mapping  out  of  the 
boundary  ground  was  to  be  simultaneous  with  the  erection 
of  landmarks. 
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AaeordiBgto  The  Act  of  March  10  was  submitted,  as  we 
tiiM  oovera-  have  already  said,  for  the  approval  of  the  Govern- 
■xperta'  Act  ments.      The    Chilean    Government    gave    theirs 

only  oon- 

teiiM  rules  on   the    14th.      The    Government   of  the  Argren- 

of  pro-  ^ 

<»*«*•  tine  Republic  desired  to  have  more  detailed  ex- 
planations respecting  it,  and,  with  the  object  of  giving 
them,  Senor  Virasoro  went  to  Buenos  Aires.  With  these 
explanations  the  Argentine  Government  formed  an  exact 
opinion  upon  the  matter,  and  said  to  their  Plenipotentiary  at 
Santiago,  in  a  telegram  dated  March  29  (Argentine  State- 
ment, p.  300)  : 

"  The  Draft  Record  which  Your  Excellency  mentions  in  your  tele- 
gram of  the  14th  inst.,  the  explanations  of  the  Expert  Senor  Virasoro, 
and  the  opinion  of  a  council  of  distinguished  citizens,  have  imbued  this 
Government  with  the  conviction  that  said  Drafts  in  its  fundamental  part ^ 
fixes  the  basis  for  the  proceedings  of  the  demarcations  intrusted  to  the 
Experts  by  the  Treaty  of  1881  .  .  :' 

They  then  suggested  an  addition  to  Clause  {c)  of  the  Act 
with  which  we  shall  deal  presently. 

From  these  antecedents  this  conclusion  is  logically 
deduced  : 

That  the  Protocol  of  1893,  which  merely  copied  the 
clauses  of  the  Experts  Agreement  with  the  object  of  making 
them  permanent  and  giving  them  greater  force,  goes  no 
further  in  its  declarations  regarding  the  Treaty  of  1881  than 
the  Experts  themselves  could  go.  And  as  it  did  not  devolve 
upon  the  Experts,  because  it  was  not  within  their  power, 
to  alter  in  the  slightest  degree  the  principle  of  demarcation 
established  by  the  Treaty  in  order  that  the  frontier  line 
should  be  traced  in  conformity  to  it,  the  agreements  which 
they  placed  on  record  in  the  Act  of  March  10,  could 
contain  no  innovation  as  regards  this  matter,  and  therefore 
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the  Protocol  reproducing  those  agreements  also  contains 
nothing  contrary  to  the  spirit  or  letter  of  the  main  Treaty  of 
1881. 

Fortunately  there  can  be  no  discussion  upon  this  point, 
because  it  is  proved  in  the  most  authentic  manner  possible 
that  this  same  meaning  was  given  to  the  Protocol  by  the 
Government  of  the  Argentine  Republic.  When  sending  it 
to  Congress  for  approval,  the  President,  Dr.  Saenz  Pena, 
expressed  himself  thus  in  his  message  : 

"  The  international  agreement  embodied  in  the  annexed  Protocol  is 
merely  an  explanation  of  the  Treaty  of  188 1,  and  at  the  same  time  solves 
the  difficulties  that  have  arisen,  by  giving  certain  rules  of  procedure  ivhich 
had  been  previously  discussed  by  the  E Xpert s^ 

In  fact,  the  Protocol,  throughout  its  mandatory  provisions, 
contains  nothing  beyond  "  rules  of  procedure "  for  the 
demarcation  of  the  frontier  line  ;  and  in  its  clauses  stating 
the  spirit  of  the  Treaty  of  1881  nothing  can  be  found 
impairing  the  said  spirit  in  the  slightest  degree,  this  being 
stated  in  so'  many  words  in  its  tenth  clause. 
This  opinion        Qn  examining^  the  Protocol  from  this  point  ot 

proTos  oor-  ^  ^ 

'•^       view  the  following  may  be  found  : 
Clause  I  reproduces  Article  i  of  the  Treaty  of  1881,  and 
adds  in  a  mandatory  form  :     **  The   Experts  and  the  Sub- 
Commissions  shall  hold  this  principle  as  the  invariable  rule 
in  their  proceedings." 

Clause  2  in  its  final  part,  which  is  the  only  one  containing 
a  provision  connected  with  the  boundary  line,  says  : 

"  If,  in  the  Peninsular  district  in  the  south  nearing  the  52nd  parallel, 
the  Cordillera  should  be  found  to  penetrate  between  the  inlets  of  the 
Pacific  which  exist  there,  the  Experts  shall  dispose  that  a  survey  of  the 
ground  be  made  in  order  to  ^r.  a  boundary  line  which  shall  leave  to  Chile 
the  coasts  of  these  inlets,  etc." 
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Clause  3  dealing  with  the  case  foreseen  in  the  second 
part  of  Article  i  of  the  Treaty  of  1881,  as  to  difficulties 
ai  ising  owing  to  the  existence  of  certain  valleys  of  the 
Cordillera  where  the  water-divide  should  not  be  clear, 
enjoins  the  Experts  to  endeavour  to  settle  them  amicably, 
causing  this  geographical  condition  of  the  demarcation  to  be 
searched  for  on  the  ground,  to  which  end  they  shall  dispose 
by  mutual  agreement  that  a  survey  be  made  by  the  Assistant 
Enofineers. 

Clause  4  stipulates  that  the  demarcation  should  commence 
simultaneously  in  the  Cordillera  and  in  Tierra  del  Fuego, 
and  states  which  point  in  the  latter  corresponds  to  that 
called  Cape  Espiritu  Santo  in  the  Treaty. 

Clause  5  determines  the  period  at  which  the  work  ot 
demarcation  on  the  ground  must  begin ;  it  fixes  the  date  by 
which  the  Experts  must  have  written  their  Instructions  to 
the  Assistant  Engineers,  etc. 

Clause  6  enjoins  that  the  water-divide  be  searched  for 
on  the  ground ;  that  its  demarcation  be  carried  out  by  means 
of  iron  landmarks  to  be  placed  at  the  points  of  said  line  to 
which  it  refers,  and  that  Minutes  be  drawn  up  stating  the 
reasons  of  the  demarcators  for  their  action. 

Clause  7  orders  the  collection  of  data  with  the  object  of 
drawing  on  paper  the  boundary  line  which  is  being  marked 
out,  and  it  states  what  these  data  are. 

Clause  8,  which  ratifies  the  Agreement  of  the  Experts 
upon  the  eventual  removal  of  the  San  F*rancisco  landmark, 
prescribes  a  revision  of  the  work  carried  out. 

Clause  9  increases  the  number  of  the  Sub-Commissions 
so  as  to  enable  the  work  of  demarcation  to  progress  more 
speedily. 
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The  whole  of  the  Protocol  in  its  mandatory  part,  simply 
contains,  as  we  have  seen,  **  rules  of  procedure"  given  to  the 
Experts  and  Sub-Commissions  of  Assistant  Engineers.  The 
Experts  themselves  had  agreed  to  these  rules ;  but,  in  view 
of  the  numerous  difficulties  which  had  previously  arisen 
between  them  and  in  anticipation  of  their  recurrence,  it  was 
desired  to  make  those  rules  unalterable,  and,  on  this  account, 
it  was  agreed  to  submit  them  previously  to  the  approval  of 
the  Governments  and  afterwards  to  that  of  the  Congresses 
likewise.  But  this  formality  did  not  deprive  them  of  their 
character  of  **  rules  of  procedure,'*  and,  as  regards  the  question 
now  under  consideration  by  the  Tribunal,  the  Protocol  must 
be  mainly  considered  in  this  sense. 

In  laying  down   these  rules  it  attains  the  object  enun- 
ciated in  its  preamble  of  **  removing  the  difficulties  with  which 
the  Experts  have  met  or  may  meet  in  the  fulfilment  of  their 
commission.'* 
iBunedute       -But  the  Protocol  had  a  further  object,  answering 

object  of  the 

ProtoeoL    to   the   necessities  of  the  period  at  which    it  was 
signed,  and  this  was  that 

"  of  establishing  between  both  countries  a  complete  and  sincere  accord 
correspondmg  to  their  antecedents  of  confraternity  and  common  glory, 
and  to  the  intense  aspirations  of  opinion  on  both  sides  of  the  Andes." 

These  intense  aspirations  of  opinion  to  which  the 
preamble  of  the  Protocol  refers  were,  above  all,  peaceful 
aspirations.  It  devolves  upon  us  to  speak  simply  of  what 
occurred  in  Chile,  and  there  the  difficulties  which  were 
continuously  arising  in  the  application  of  the  Treaty  of  188 1 
caused  grave  concern.  This  Treaty  had  been  the  outcome 
of  a  compromise  by  which  Chile  had  abandoned  her  rights, 
or,  if  the  phrase  be  preferred,  her  well  founded  claims  to  the 
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ownership  of  Patagonia,  by  stipulating  a  frontier  line  which 
considerably  reduced  her  colonial  inheritance.  This  line, 
based  on  an  invariable  principle  of  demarcation  for  the 
Andean  region,  had  the  effect  of  withdrawing  from  her 
natural  jurisdiction,  in  the  central  zone,  important  valleys  of 
the  Cordillera  to  which,  apart  from  that  principle,  she  could 
have  proved  better  rights  than  her  neighbour ;  but,  as  shown 
by  the  knowledge  acquired  of  the  ground  in  the  south,  it 
left  her  other  stretches  of  territory  by  way  of  compensation. 
However,  after  the  questions  of  jurisdiction  in  the  central 
region  had  been  solved,  in  conformity  with  the  principle  of 
the  water-divide,  in  favour  of  the  Argentine  Republic,  it 
had  happened  that  the  Experts  of  the  latter  attempted  to 
abandon  this  principle  in  the  southern  region  where  it 
favoured  Chile  in  order  that  the  Argentine  Republic  should 
profit  in  that  region  likewise.  Moreover,  it  was  noticed 
that  there  was  a  marked  opposition  in  the  neighbouring 
country  to  submitting  the  question  to  the  decision  of  an 
Arbitrator,  as  prescribed  by  the  Treaties.  Finally,  unre- 
served allusions  were  made  to  certain  rights  which  the 
Argentine  Republic  would  have  to  ports  in  the  Pacific,  and 
this  pretension  appeared  to  be  supported  by  men  exercising 
great  influence  on  the  direction  of  public  affairs.  It  will  be 
easily  understood  that  all  these  circumstances  caused  grave 
and  justifiable  alarm  in  Chile,  that  on  this  account  the 
relations  between  both  countries  had  reached  a  state  of 
dangerous  tension  and  that  the  Governments  considered  it 
advisable  to  avoid  possible  conflicts  by  means  of  declarations 
which  might  restore  tranquility  to  the  public  mind. 

The  origin   of    the    declaration    stipulated    in    the    Act 
of  the    Experts    of    May    10,    and    which    the   Protocol    of 
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1893  reproduced  in  the  first  part  of  Clause  2,  is  herein  found. 
The  said  Act  reads  as  follows  : 

"  The  Experts  declare  that,  in  their  judgment  and  according  to  the 
spirit  of  the  Boundary  Treaty,  the  Argentine  Republic  retains  her 
» dominion  and  sovereignty  over  all  the  territory  extending  to  the  east 
of  the  main  range  of  the  Andes  as  far  as  the  Atlantic  coast,  and  Chile 
the  territory  to  the  west  as  far  as  the  Pacific  coast ;  it  being  understood 
that,  by  the  provisions  of  this  Treaty,  the  sovereignty  of  each  State  over 
the  respective  littoral  is  absolute,  so  that  Chile  cannot  claim  any  point 
towards  the  Atlantic  nor  can  the  Argentine  Republic  claim  any  point 
towards  the  Pacific." 

The  mere  fact  that  this  declaration  should  have  been 
included  in  a  Minute  of  the  deliberations  and  agreements 
of  the  Experts,  clearly  reveals  its  object.  Owing  to  the 
nature  of  their  offices,  the  Experts  were  not  called  upon  to 
make  a  declaration  of  this  kind  ;  but  they  held  a  high 
public  office,  they  enjoyed  the  confidence  of  their  respective 
countries,  and  on  this  account,  and  even  owing  to  the  cir- 
cumstance of  their  past  disagreements,  it  would  have  sufficed 
for  them  to  make  such  a  declaration  in  order  to  restore 
harmony. 
No  00m.  The  Argentine  Representative,  however,  main- 

promiie  In         . 

tiMProtoooL  tains  that  Clause  2  of  the  Protocol,  which  is  that 
corresponding  to  this  declaration  of  the  Experts,  had  a 
very  different  object,  and  that  by  means  of  it  a  compromise 
of  considerable  importance  was  stipulated. 

He  says  on  page  259  of  his  Statement  that  when  the 
Protocol  was  signed  the  opinions  of  the  Experts  differed 
on  five  points  : 

*•  There  were  five  points  in  which  the  opinions  of  the  Experts 
differed,"  one  of  which  was  "whether  it  was  possible,  according  to 
the  Convention  of  1881,  that  the  Argentine  Republic  should  have 
territory  on  the  shores   of  the   Pacific,   or  whether  Chile  was  to  have 
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exclusive  sovereignty  over  the  coast  regions  of  said  ocean  in  the  southern 
part  of  America." 

He  adds,  on  page  262,  that : 

"  The  Governments,  guided  by  a  common  desire  to  secure  peace 
and  brotherhood,  calmly  studied  each  of  the  questions  which  had  arisen, 
and  arranged  them  all  by  means  of  mutual  concessions,^^ 

He  ends  by  saying,  on  page  264,  that  the  divergence 
between  the  Experts  upon  this  point  was  decided  by  the 
4:ompromise  contained  in  Article  2  of  the  Protocol,  regard- 
ing which  he  says  : 

"  It  may  be  said  in  synthesis,  that  as  a  result  0/  the  compromise 
mentioned  in  the  Article  the  Argentine  Republic  waived  its  eventual  rights 
to  the  access  to  the  Pctcific,  provided  that  the  idea  was  adancbned  of  altering 
the  boundary  agreed  upon^  by  removing  it  from  the  elevated  crests  of 
the  Cordillera^  and  placing  it  along  the  sources  of  the  rivers^  subject  to 
manifold  changes,^* 

This  conclusion  of  the  Argentine  Statement  is  absolutely 
unwarranted,  because  the  circumstances  from  which  it  is 
deduced  are  imaginary.  On  our  part  we  set  the  following 
facts  against  its  assertions : 

1.  That  the  compromise  spoken  of  was  never  a  matter 
of  discussion  ;  and 

2.  That  there  could  be  no  compromise  because  the 
Argentine  Republic  had  no  rights  to  ports  in  the  Pacific 
which  she  could  cede,  and,  even  if  she  ever  thought  that  she 
had  any,  she  never  attempted  to  make  them  good. 

The  Argentine  Statement,  as  must  have  been  observed, 
abounds  in  documents,  many  of  them  unpublished,  which 
have  been  produced  with  the  object  of  strengthening 
the    meaning    which    it   attaches    to   the    Treaty    of    i88r. 
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Among  them  not  one  can  be  found  even  alluding  to  any 
discussion  prior  to  the  adjustment  of  the  compromise  men- 
tioned. 

Two  of  these  documents  emanate  from  the  Argentine 
statesmen  most  conversant  with  this  matter  :  the  Expert 
Senor  Virasoro,  and  the  Minister  Plenipotentiary  Senor 
Quirno  Costa,  who  took  part  in  the  Agreement  of  the 
Experts  of  March  10,  and  in  the  drawing  up  of  the  Protocol 
of  May  I,   1893. 

Under  date  of  June   26,  of  that  year,    Seftor 

Argentine  1  •      >^ 

doonments   Virasoro  Sent  his  Government  a  Report  in  which 

do  not 

mention  a    he  referred   in  detail   to  the  nesrotiation  in  which 

Gompromiie.  ^ 

he  took  part.  It  is  reproduced,  in  such  passages 
as  the  Argentine  Representative  considers  useful,  on  pages 
254-258  and  297-298  of  his  Statement,  and  the  Tribunal 
may  see  that  no  mention  is  made  therein  of  the  said  compro- 
mise. It  would  be  inconceivable,  however,  that  he,  who  took 
a  prominent  part  in  the  drafting  of  the  Act  of  the  Experts 
of  May  10,  one  of  the  clauses  of  which  (the  first)  is,  so 
it  is  said,  the  one  that  contained  the  compromise,  should 
pass  in  silence  over  a  point  of  such  capital  importance :  the 
decisive  precept  of  the  Protocol,  according  to  the  Argentine 
Representative. 

Under  date  of  December  14,  1894,  Senor  Quirno 
Costa  addressed  to  his  colleague,  Senor  Barros  Arana,  an 
extensive  note  in  which  he  leaves  a  record  **  of  the  meaning 
he  gave,"  as  he  said,  **  to  the  Treaties  which  bind  one  and  the 
other  country  regarding  the  determination  of  the  respective 
boundaries."  In  attempting  to  show  that  his  interpretation, 
which  condemned  the  principle  of  the  divortiiim  aquarunty 
was  also   that  of  the   Government   of  Chile,    Senor   Quirno 
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Costa  attempts  to  convince  Senor  Barros  Arana  that  he  has 
forgotten  what  was  agreed  to  during  the  negotiation  of  the 
Protocol,  but  he  recalls  even  its  most  minute  incidents. 
This  note  is  reproduced  on  pages  320-3  of  the  Argentine 
Statement,  and  the  Tribunal  may  see  that  its  author  makes 
not  the  slightest  reference  to  what  was  overwhelmingly 
important :  in  other  words,  to  the  alleged  fact  that  Chile  had 
agreed  to  the  abandonment  of  the  principle  of  the  continental 
water-divide,  in  exchange  for  the  abandonment  on  the 
part  of  the  Argentine  Republic  of  her  alleged  right  to  ports 
in  the  Pacific.  If  the  compromise  had  existed,  Senor  Quirno 
Costa's  omission  would  be  as  inconceivable  as  that  of  Senor 
Virasoro. 

We  can   therefore  say  that  our  assertion  that 

No  basis 

for  a       neither  the  Experts,   when    drawing  up    the    Act 

oompromlae. 

of  March  10,  nor  the  Plenipotentiaries  when 
completing  it  in  order  to  give  it  the  shape  of  the  Protocol, 
ever  discussed  any  compromise  upon  those  bases,  is  corro- 
borated by  the  testimony  of  the  most  authoritative  Argen- 
tine  documents. 

That  there  was  no  basis  for  a  compromise,  and  that  the 
Argentine  Republic  neither  had  rights  to  ports  in  the 
Pacific,  nor  had  ever  attempted  to  claim  such  ports,  is  not 
the  less  true. 

In  1899  ^  book  was  published  at  Buenos  Aires  entitled 
La  Repfiblica  Argentina  y  Chile :  Historia  de  la  demarcacion 
de  sus  fronteras.  Its  author,  Don  Luis  V.  Varela,  in  the 
Introduction  (vol.  i.  p.  17),  says  : 

"  It  would  amount  to  a  breach  of  truth  on  our  part,  if  we  omitted 
to  mention  the  assistance  which  has  been  given  us  by  Dr.  Amancio 
Alcorta,    in  his  capacity  as   Minister  and  as  author.     This  illustrious 
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Argentine,  who  perhaps  is  acquainted  better  than  any  one  else  with  this 
long  dispute  of  half  a  century,  in  all  its  details,  has  not  only  given  us 
access  to  the  archives  of  the  Ministry  for  Foreign  Affairs,  many 
documents  of  which  are  published  for  the  first  time,  but  he  lias  filled^ 
with  his  personal  information  and  his  advice^  the  gaps  which  might  have 
existed  in  our  work." 

In  this  book,  so  strongly  endorsed,  the  following  may  be 
read  (vol.  i.  p.  283)  : 

^  The  historical  and  juridical  truth  is  that  the  Argentina  Republic^  when 
drawing  up  the  Treaty  0/  i^Si,  did  not  claim  any  ports  or  '■^  varaderos^^ 
on  the  Pcuific.  If  Senor  Irigoyen,  when  submitting  this  Treaty  to  the 
Argentine  Congress,  spoke  of  the  possibility  of  those  ports  existing,  thus 
spreading  alarm  in  Chile,  he  simply  did  so  on  the  strength  of  private 
information  which  had  been  communicated  to  him,  and  without  ex- 
pressing the  intention  of  demanding  tJiose  ports^  as  one  of  the  conditions^ 
well  known  and  agreed  tOy  wlun  tlu  Treaty  was  drawn  up  \  and  probably, 
in  order  to  facilitate  its  approval  in  the  Argentine  Congress." 

Referring,  moreover,  to  the  same  point,  Senor  Varela  says 
(vol.  i.  p.  334)  : 

**  Our  Government  being  dominated  by  the  spirit  which  had  guided 
all  their  acts,  from  the  time  the  Boundary  Treaty  was  made,  understood 
that  their  loyalty  did  not  permit  them  to  profit  by  a  circumstance  unknown 
at  the  period  when  tlu  Treaty  <?/"  1881  was  drawn  up.  The  fact  was 
known  after  the  Treaty  had  been  signed,  and  was  thus  revealed  by  Dr. 
Don  Bernardo  de  Irigoyen  to  the  National  Congress  during  its  sessions 
of  September  of  that  year,  when  the  clauses  of  the  Covenant  were  being 
discussed  in  the  Chamber  of  Deputies ;  but,  this  fact  being  revealed  to 
our  Minister  for  Foreign  Affairs  by  surveys  which  he  did  not  take  into 
account  when  agreeing  to  the  stipulations  of  tlie  Treaty,  were  not  to 
be  utilized  in  favour  of  the  Argentine  Republic^  since  those  circumstances 
had  not  been  borne  in  mind  in  the  Convention^ 

The  hypothesis  advanced  by  Dr.  Varela  that  Minister 
Irigoyen  spoke  of  Argentine  ports  in  the  Pacific  in  order 
to  facilitate  the  approval  of  the  Treaty  in  Congress,  seems 
to   be  justifiable.     Reading  the  latters  speech,    it  may    be 
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obser\''ed  that  he  introduced  the  subject  of  ports  in  the  Pacific 
simply  as  a  resource  of  parliamentary  tactics.  While  he 
confined  himself  to  making  a  statement,  to  recalling  the 
circumstances  of  the  Treaty,  and  to  enumerating  the 
advantages  which  the  Argentine  Republic  derived  from 
it,  he  did  not  mention  the  said  ports,  although  it  was 
a  matter  of  no  little  importance  to  be  able  to  say  that  he 
had  extended  the  jurisdiction  of  his  country  as  far  as  the 
other  ocean.  But  when  the  legislators  who  opposed  the 
Treaty  charged  him  wMth  having  left  to  Chile  a  port  in  the 
Atlantic  at  Point  Dungeness,  Senor  Irigoyen  said,  as  if 
to  strengthen  his  defence  :  ^ 

''  And  since  we  are  dealing  with  ports,  I  will  say  that  whilst  I  am 
certain  that  by  the  agreement  of  July  we  do  not  give  up  any  port  in  the 
Atlantic,  /  beliei'e  it  probable  that  the  Republic  may  acquire  them  in  the 
waters  belonging  to  the  Pacifier 

As  those  sessions  of  the  Argentine  Congress  were  secret, 
we  do  not  know  if  this  declaration  from  Senor  Irigoyen 
was  heard  without  giving  rise  to  any  remarks.  Surely 
he  might  have  been  asked  whether  during  the  course  of 
the  negotiation  of  the  Treaty,  the  probability  which  he 
mentioned  had  been  contemplated,  and  whether,  on  the 
part  of  Chile,  it  had  been  agreed  that  the  continuity  of 
her  territory  should  be  interrupted  on  the  coasts  of  the 
Pacific.  To  those  questions  Senor  Irigoyen  would  have 
replied  in  the  negative,  and  with  this  one  answer  the 
Argentine  Congress  would  have  arrived  at  the  conclusion 
that   such   acquisition    of    ports   was    purely    fantastic.       It 


*  Discurso  del  Dr.  Irigoyen^  1881,  p.  198. 
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is  in  fact  perfectly  conceivable  that  two  bordering  States 
should  adopt  for  the  delimitation  of  their  frontiers  a  principle 
of  demarcation  which,  when  applied  to  unexplored  regions, 
should  result  in  one  of  them  profiting  by  a  larger  portion  of 
territory.  This  is  conceivable  because,  on  such  a  hypothesis, 
both  parties  negotiate  on  conditions  of  perfect  equality,  both 
being  aware  of  the  risks  they  are  running  and  accepting  them 
deliberately.  What  is  not  conceivable,  within  the  limits  ol 
the  spirit  of  loyalty  which  should  prevail  in  the  adjustment 
of  international  Treaties,  is  that  any  validity  should  be 
supposed  to  attach  to  the  acquisition  of  an  enormous 
advantage  by  one  of  the  parties,  who  is  conscious  of 
obtaining  it,  at  the  expense  of  the  other  who  is  unaware 
of  its  loss. 

It  will  be  said,  as  Dr.  Varela  remarked,  that  when  signing 
the  Treaty  in  July  of  1881  Senor  Irigoyen  did  not  know 
what  he  learned  at  the  end  of  August  or  beginning  of 
September,  when  he  defended  the  said  Treaty  before  the 
Congress  of  his  country.  Assuming  this  to  be  the  case, 
it  seems  that  Senor  Irigoyen  should  have  completed  his 
statement  by  saying  that,  although  the  Treaty  perhaps  gave 
ports  to  the  Argentine  Republic  on  the  Pacific,  he  was  bound 
to  declare  that  he  had  not  negotiated  it  upon  that  basis,  that 
this  circumstance  had  not  been  known  to  Chile,  and  that 
therefore  an  acquisition  made  in  this  manner  could  not  be 
counted  upon. 

From    these  antecedents   and  from    the   text   of  Article 
I  of  the  Treaty,  which  show,  as  Dr.  Varela  says,  that 

"the  historical  and  juridical  truth  is  that  the  Argentine  Republic,  when 
drawing  up  the  Treaty  of  1 881,  did  not  claim  any  ports  or  beaching 
places  {varaderos)  on  the  Pacific," 
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the  conclusion  is  unavoidable  that  the  supposed  compromise, 
according  to  which  the  Argentine  Republic  "  was  disposed  to 
sacrifice  her  western  ports  "  (Argentine  Statement,  p.  280)  in 
exchange  for  Chile's  abandonment  of  the  hydrographical 
principle  of  demarcation,  did  not  exist,  and  never  could  have 
existed.  The  Argentine  Republic  had  no  ports  to  sacrifice, 
nor  any  legitimate  expectations  to  put  forward  in  this  matter, 
and,  consequently,  she  could  scarcely  entertain  the  idea  of  a 
compromise  to  which  she  could  contribute  no  factor. 

objeetof  Now,  if  there  were  no  compromise,  Article  2 

m  Arti<fle  8.  Qf  |-|^g  Protocol,  which,  according  to  the  Argentine 
Representative  is  the  one  that  stipulates  it,  loses  the  excep- 
tional importance  which  he  ascribes  to  it  in  the  comments 
of  his  Statement;  it  ceases  to  be  the  fundamental  clause  of  the 
Protocol,  and  is  reduced  to  what  it  was  at  its  origin  in  the 
Act  of  the  Experts  of  March  10  :  a  declaration  made 
by  the  Argentine  Government  with  a  tranquillizing  object, 
loyally  admitting  that  they  had  never  put  forward  pretensions 
to  ports  on  the  Pacific. 

This  declaration  was  made  in  a  reciprocal  form  in  accord- 
ance with  diplomatic  usage,  and  to  avoid  arousing  ill  feeling 
in  Argentine  public  opinion. 

It  being  thus  shown  that  Article  2  of  the  Protocol  of  1893 
does  not  contain  a  compromise,  the  remarks  of  the  Argentine 
Statement  upon  the  meaning  and  scope  of  the  expression 
**main  chain  of  the  Andes"  to  be  found  in  it,  lose  all  their 
importance.  According  to  the  said  Statement,  as  a  compen- 
sation for  the  sacrifice  which  the  Argentine  Republic  had  made 
of  her  western  ports,  Chile,  on  her  side,  is  assumed  to  have 
renounced  her  right  to  continue  maintaining  the  continental 
water-divide  as   the    principle  of  demarcation;    in  order  to 
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express  her  renunciation  of  this  principle  it  is  affirmed  that 
she  agreed  to  adopt  the  formula  **  main  chain  of  the  Andes,"  as 
a**  brief  precise  and  undoubted  formula  "  of  an  orographical 
line. 

With  this  antecedent,  the  Argentine  Statement  says  (pages 
278-279) : 

"  The  whole  of  the  Treaty  of  1881  is  expressed  in  this  Article 
[Art.  2  of  the  Protocol].  It  is  the  "  main  chain  of  the  Andes,"  which 
must  be  sought  by  the  Experts  to  apply  to  it  the  letter  and  spirit  of  the 
Treaty  of  1881,  and  of  the  Protocol  itself,  settling  in  a  friendly  manner 
the  difficulties  which  might  arise  concerning  matters  within  that  chain. 
It  is  that  chain  which  separates  the  sovereignties  and  dominions  which 
the  same  Article  defines,  and  which  will  continue  to  separate  them.  In 
it  alone  can  differences  arise  regarding  the  marking  out  of  the  boundary 
line ;  the  boundary  is  in  the  main  chain  of  the  Cordillera,  and  those 
differences  cannot  occur  outside  it." 

D^inition  Thg  Article  of  the  Treaty  of  1881  which  defines 

of  bonndaxy  ^ 

iB^Artt^e^f  the  frontier  line,  which  gives  the  rules  to  trace  it, 
and  which  provides  for  the  only  case  of  difficulty  that  the 
demarcation  might  come  across,  is  Article  i. 

The  disagreement  of  the  Experts  which,  according  to  the 
Argentine  Statement,  the  Protocol  was  to  solve  had  turned 
upon  the  meaning  to  be  attached  to  this  Article.  Now,  if 
among  the  clauses  of  the  Protocol  only  one — the  first — was 
devoted  to  explaining  Article  i  of  the  Treaty,  it  cannot  be 
reasonably  explained  why  it  is  that  the  frontier  line  was  not 
defined  in  this  clause  by  the  "  brief  precise  and  undoubted 
formula/*  *'main  chain  of  the  Andes";  why  it  was  not  stated 
therein  that  this  would  be  the  "  sole  incontrovertible  rule  '^ 
to  which  the  Experts  were  to  submit,  and  why  such  an 
important  definition  was  removed  to  another  clause  that 
did  not  correspond  to  it 
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The  anomaly  becomes  obvious  on  examining  Clause  1  of 
the  Protocol,  which  reads  thus  : 

"It  being  provided  by  Article  i  of  the  Treaty  of  July  23,  1881, 
that  '  the  boundary  between  Chile  and  the  Argentine  Republic  is  from 
north  to  south  up  to  the  52^  parallel  of  latitude  the  Cordillera  de  los 
Andes/  and  that  *  the  boundary  line  shall  run  over  the  highest  summits 
of  the  said  Cordillera  which  divide  the  waters,  and  that  it  shall  pass- 
between  the  sources  flowing  down  to  either  side/  the  Experts  and 
Sub- Commissions  shall  hold  this  principle  as  the  invariable  rule  in 
their  proceedings." 

On  the  assumption  that  the  object  of  the  Protocol  is  what 
the  Argentine  Representative  attributes  to  it — that  of  inter- 
preting the  Treaty  of  1881  and  of  defining  the  frontier  line 
in  such  a  manner  that  its  orographical  character  should  be 
unmistakable — this  was  surely  the  proper  place  to  do  it.  If 
such  were  the  case,  logic  demanded  that,  after  reproducing  the 
text  of  the  Treaty,  the  Protocol  should  have  gone  on  to  say : 

**  The  Experts  and  the  Sub-Commissions  shall  understand 
by  highest  summits  of  the  Cordillera  those  forming  its  main 
chain,  and  they  shall  conform  their  proceedings  to  this  inter- 
pretation." There  was  nothing  against  giving  this  or  any 
other  wording  to  the  clause,  and,  on  the  contrary,  it  was 
precisely  there  that  the  "  undoubted  formula  **  of  the  frontier 
line  should  have  been  inserted,  since  it  is  precisely  there  that 
an  "  invariable  rule "  is  given  for  the  proceedings  of  the 
Experts.  However,  the  Protocol  did  not  do  this,  but  main- 
tained intact  the  original  definition  of  the  Treaty. 

It  maintained  it  intact,  and  it  accentuated  and  strengthened 
it  by  repeating  such  definition. 

Clause  I  continues  thus  : 

"  Consequently,  there  shall  be  held  as  perpetually  belonging  to  the 
Argentine  Republic  and  as  under  her  absolute  dominion  all  the  lands  and 
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all  the  waters  to  wit :  lakes,  lagoons,  rivers  and  parts  of  rivers,  brooks 
and  streams  lying  to  the  east  of  the  line  of  the  highest  summits  of  the 
Cordillera  delos  Andes  which  divide  the  waters  ;  and,  as  the  property  and 
under  the  absolute  dominion  of  Chile,  all  the  lands  and  all  the  waters  to 
wit :  lakes,  lagoons,  rivers  and  parts  of  rivers,  brooks  and  streams  lying 
to  the  west  of  the  highest  summits  of  the  Cordillera  de  los  Andes  which 
divide  the  waters,^* 

As  may  be  seen,  Clause  i  of  the  Protocol  even  repeated 
three  times  over  the  definition  of  the  frontier  line  in  the  same 
terms  given  by  Article  i  of  the  Treaty.  Besides,  in  its 
second  part  it  determined  the  territorial  ownership  and 
sovereignty  of  both  countries  with  the  "  perpetual "  adjudi- 
cation and  "absolute  dominion"  which  it  grants  both  countries 
of  all  the  lands  and  of  all  the  waters  which  may  be  found 
lying  to  the  east  and  west  of  the  frontier  line. 
Nomooui-         However,  the  Argentine  Representative  main- 

eattOB  of        .  .  ,  1*1  1 

same  to  bo  tams,    even    agamst  the  testimony  which  may  be 

found  In       . 

Arttoie  s.  given  by  any  reader,  that  all  this — the  definition  of 
the  frontier  line,  and  the  determination  of  the  respective 
sovereignties  of  both  States — is  not  to  be  found  in  Clause 
I  of  the  Protocol,  but  in  Clause  2. 

This  assertion  naturally  sfeems  strange,  for  it  is  beyond 
comprehension  that  the  Protocol  should  have  deliberately 
repeated  in  a  second  Article  the  very  thing  which  it  had 
expressed  in  the  first  with  an  abundance  of  detail  and  specifi- 
cations, and  it  is  even  less  comprehensible  that  it  should 
modify  it ;  but  to  read  the  clause  to  which  the  Argentine 
Representative  refers  suffices  to  produce  the  conviction  that 
the  Protocol  has  not  fallen  into  any  such  anomaly.  It  reads 
thus: 

"  The  Undersigned  [the  Plenipotentiaries]  declare  that,  in  the  judg- 
ment of  their  respective  Governments,  and  according  to  the  spirit  of  the 
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Boundary  Treaty^  the  Argentine  Republic  reta'ns  its  dominion  and  sove- 
reignty over  all  the  territory  extending  to  the  east  of  the  main  range  of 
the  Andes  as  far  as  the  Atlantic  Coast,  and  the  Republic  of  Chile  the  terri- 
tory to  the  west  as  far  as  the  Pacific  Coast  \  it  being  understood  that,  by 
i}[i^  provisions  of  that  Treaty^  the  sovereignty  of  each  State  over  the  re- 
spective littoral  is  absolute,  so  that  Chile  cannot  claim  any  point  towards 
the  Atlantic,  nor  can  the  Argentine  Republic  claim  any  point  towards  the 
Pacific.  If,  in  the  Peninsular  district  in  the  south  nearing  the  52nd 
parallel,  the  Cordillera  should  be  found  to  penetrate  between  the  inlets  of 
the  Pacific  which  exist  there,  the  Experts  shall  dispose  that  a  survey  of 
the  ground  be  made  in  order  to  fix  a  boundary  line  which  shall  leave  to 
Chile  the  coasts  of  these  inlets ;  in  view  of  which  survey  both  Govern- 
ments shall  determine  the  line  amicably." 

We  have  explained  in  previous  pages  of  this  chapter  the 
origin  of  this  clause,  which  exists  in  the  Act  of  the  Experts  of 
March  10.  It  has  a  precise  and  determined  object :  to  set 
aside  the  pretension  put  forward  in  the  Argentine  Republic 
to  the  ownership  of  ports  in  the  Pacific,  expressing  clearly  that 
this  could  not  be  derived  either  from  the  '  spirit '  or  from 
the  *  provisions'  of  the  Treaty  of  1881,  according  to  which  the 
sovereignty  of  both  countries,  from  the  frontier  line  as  far  as 
the  littoral  inclusive,  was  absolute.  That  the  clause  amply 
fulfilled  its  object  is  shown  by  merely  reading  it. 

Leaving  not  the  slightest  doubt  in  this  respect,  it  says  that 
all  the  southern  littoral  of  the  Pacific  is  Chilean,  and  that  the 
Treaty  does  not  recognize  the  pretensions  of  the  Argentine 
Republic  to  points  situated  to  the  west  of  the  frontier  line, 
which  it  designates  with  the  name  of  **main  chain  of  the 
Andes,*'  in  order  not  to  repeat  the  long  definitions  of  it  given  in 
Article  i  of  the  Treaty.  But  the  Argentine  Statement  itself 
supplies  another  argument  to  show  that  Clause  2  of  the 
Protocol  does  not  contain  a  definition  of  the  frontier  line, 
when,  to  emphasize  the  importance  attributed  to  the  phrase 
"main  chain  of  the  Andes,"  it  says  (page  277)  : 
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"  The  waters  are  not  referred  to  in  any  sense,  either  for  the  purpose 
of  alluding  to  those  which  separate  on  the  most  elevated  crests  to 
descend  down  the  slopes,  or  to  those  which  separate  at  any  part,  to  flow 
towards  the  oceans  :  no  mention  is  made  of  valleys  or  of  the  bifurcation 
of  the  Cordillera ;  no  mention  is  made  of  rivers,  streams,  or  of  springs. 
Past  experience  rendered  it  necessary  to  find  a  briefs  precise  and  undoubted 
formula  which  should  determine  the  spirit  of  the  existing  Treaty,  and 
fix  the  sole  incontrovertible  rule  which  was  to  serve  to  indicate  the 
dominion  and  sovereignty  of  each  country  over  the  territories  on  each 
side  of  the  frontier." 

In  fact,  Article  2  contains  no  reference  whatsoever  to 
those  elements  of  definition  and  condition  of  location  and 
tracing  of  the  frontier  to  which  the  Argentine  Representative 
alludes,  but  this  happens  precisely  because  the  object  of  this 
Article  is  neither  the  definition  of  the  frontier  line  nor  the 
laying  down  of  rules  for  its  demarcation.  If  the  Argentine 
Representative  desires  to  find  references  to  the  waters,  to  the 
summits,  to  the  streams,  to  valleys  and  to  the  bifurcation  of 
the  Cordillera,  he  has  simply  to  read  Articles  1  and  3  of  the 
Protocol,  which  are  those  dealing  with  the  matter.  He  will 
find  them  all  there  because  that  is  their  proper  place. 
Tba  ezpres-  .  We  shall  add  a  final  remark  in  order  to  con- 
p«n«o-n»ed elude  our  proof  that  the  term  "main  chain  of  the 

lijr  way  of 

jf^^Mf^a®^  Andes  "  has  a  very  secondary  position  in  Article  2 
of  the  Protocol,  a  position  which,  moreover,  is  the  one  appro- 
priate to  it  in  view  of  its  character  of  a  mere  allusive  ex- 
pression. This  remark  is  that  it  can  be  replaced  by  any 
other  similar  expression  without  the  Article  undergoing  the 
slightest  alteration.  In  fact,  if  the  declaration  contained  in  it 
were  to  read:  **The  Undersigned  declare  that,  in  the  judg- 
ment of  their  respective  Governments,  and  according  to  the 
spirit  of  the  Boundary  Treaty,  the  Argentine  Republic  re- 
tains  her   dominion  and  sovereignty   over   all    the  territory 
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extending  to  the  east  of  the  highest  summits  of  the  Cordillera 
de  las  Andes  which  divide  the  waters'' — or  simply  "to  the 
east  of  the  boundary  line  " — its  sense  would  be  exactly  the 
same  as  when  it  says  :  **  to  the  east  of  the  main  range  of  the 
Andes''  This  is  so  because,  the  Article  having  for  its  object 
the  assurance  to  both  countries  of  an  absolute  sovereignty 
over  the  respective  littoral^  all  that  need  be  said,  and  all  that 
was  said,  was  that  from  the  inland  line  serving  as  the  bound- 
ary, the  Argentine  Republic  shall  have,  on  the  east,  all  the 
territory  which  stretches  as  far  as  the  coasts  of  the  Atlantic ; 
and  the  Republic  of  Chile,  on  the  west,  shall  have  all  the 
territory  stretching  as  far  as  the  coasts  of  the  Pacific.  These 
remarks  of  ours  upon  the  slight  importance  or  absolute  un- 
importance which  the  expression  "  main  chain  of  the  Andes  " 
has  in  the  Protocol,  are  corroborated  by  the  fact  that  the 
Argentine  Government  were  far  from  being  satisfied  with  it 
when  the  Protocol  was  being  negotiated. 

The  Clause  of  the  Experts'  Act  of  March  10,  which  we  have 
marked  with  the  letter  {c),  contained  the  same  terms  as  the 
Article,  which  the  Argentine  Representative  considers  to  be 
so  decisive  that  he  has  even  said  that  **  the  whole  of  the  Treaty 
of  i88i  is  expressed''  in  it,  and  that,  as  containing  a  "brief 
precise  and  undoubted  formula  "  of  the  frontier  line,  it  suffices 
to  condemn  irrefragably  the  principle  of  the  demarcation  along 
the  divortium  aqtiarum  which  Chile  maintains  as  being  estab- 
lished by  the  Treaty.  The  Argentine  Government,  however, 
were  certainly  not  of  the  same  opinion  in  this  respect,  since 
being  acquainted  with  this  Act  from  the  14th  of  March  and 
being  aware  that  the  Government  of  Chile  had  approved  it, 
they  were  engaged  for  over  a  month,  up  to  the  27th  of  April, 
in  obtaining  certain   additions  to  another  clause   tending,  as 
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Senor  Anchorena,  the  Minister  for  Foreign  Affairs,  declared, 
to  ** avoid  subsequent  difficulties"  to  "  get  rid  of  divergences 
which  might  arise."  Therefore,  the  Argentine  Government 
considered  that  the  expression  **  main  chain  of  the  Andes  " 
decided  nothing  and  that  it  left  the  road  always  open  to 
difficulties  and  misunderstandings.  Otherwise  they  would 
have  confined  themselves  to  simply  approving  the  Experts' 
Act  of  March  10,  which  had  already  been  accepted  by  the 
Government  of  Chile. 

From  the  preceding  remarks  it  may  be  deduced  that : 
(1)  The  expression  "main  chain  of  the  Andes,"  which 
appears  in  Clause  2  of  the  Protocol,  could  not  have  been 
introduced  there  as  a  definition  of  the  frontier  line,  because 
such  definition  was  already  given  in  its  proper  place,  which 
was  Clause  i  ;  (2)  that  the  relative  value  which  might  attach 
to  its  insertion  in  a  clause  stipulating  a  compromise  is  abso- 
lutely null  owing  to  the  fact  that  no  such  compromise  ever 
existed;  (3)  that  the  Argentine  Government  themselves  did 
not  consider  it  as  the  solution  for  the  disagreements  which 
had  arisen  between  the  Experts  when  determining  the  nature 
of  the  principles  of  demarcation  established  by  the  Treaty, 
because  they  carefully  sought  for  such  a  solution  elsewhere ; 
and  (4)  that  the  position  it  has  is  visibly  secondary  and  sub- 
ordinate to  the  frontier  line  previously  defined. 

We  shall  further  observe  upon  this  last  point  that  the 
Chilean  Expert  could  not  object  to  the  reference  to  the  frontier 
line  being  made  in  the  terms  mentioned,  because,  as  appears 
from  official  documents  with  which  the  Tribunal  is  acquainted, 
he  understood  by  main  chain  of  the  Andes  **the  uninterrupted 
line  of  summits  which  divide  the  waters  and  which  form  the 
separation  of  the  hydrographical  basins  or  regions  tributary 

CHAP.    XV. 


AND   ANTECEDENTS   FOR   ITS    INTERPRETATION.  477 

of    the   Atlantic   on   the  east   and  of    the    Pacific    on    the 
west." 

The    clause    that    the    Argentine   Government 


to  tiie  out.  stren  uously  endeavoured  to  modify  m  the  Experts 

tins  of 

riTon.  Act  is  the  clause  we  have  marked  with  the  letter 
(6),  and  is  that  which  defined  the  meaning  to  be  given  to 
Article  i  of  the  Treaty  of  1881  regarding  the  principle  of 
demarcation  which  the  Experts  themselves  were  to  hold  as 
the  invariable  rule  in  their  proceedings. 

The  Argentine  Government  could  not  have  been  ignorant 
of  the  fact  that,  if  their  desire  to  modify  this  principle  was  to 
be  fulfilled,  this  alteration  must  be  introduced  at  this  point 
and  no  other.  For  this  reason,  and  probably  regarding  as 
barren  and  inefficacious  the  merely  allusive  expression  of 
'*  main  chain  of  the  Andes '  mentioned  in  another  clause  of 
the  same  Act,  an  attempt  was  made  to  secure  in  a  clear  and 
explicit  manner,  in  the  clause  with  which  we  shall  deal  pre- 
sently, that  the  frontier  line  should  cut  rivers. 

With  this  purpose — which  would  have  been  already  amply 
satisfied  had  the  compromise  ever  existed  in  which,  so  it  is 
alleged,  Chile  abandoned  the  continental  water-divide — a 
negotiation  between  Senores  Errdzuriz  and  Quirno  Costa  was 
initiated  at  the  end  of  March  1892. 
vaino  of  The  Argentine  Representative,  in  tracing  the 

dOOimoiltO        II  ri  *■!  11 

put  forward  development  ot  those    negotiations,  has  produced 

In  «»«■ 

documents  signed  by  high  officials  of  his  country, 


and  he  presents  these  as  antecedents  to  serve  for  the  in- 
terpretation of  the  Protocol  of  1893.  I"  ^^^s  connexion 
we  deem  it  advisable  to  make  some  necessary  reservations 
at  this  point. 

These  documents,  which  were  kept  in  the  archives  and 
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published  now  for  the  first  time,  are  communications  addressed 
by  the  Argentine  Plenipotentiary  and  Expert  to  their 
Government  to  inform  them  as  to  the  progress  of  the  matters 
entrusted  to  them.  Therein,  both  these  officials  recorded  all 
that  they  had  considered  it  advisable  to  state  or  to  propose, 
and  as  regards  this  we  are  not  called  upon  to  comment. 
But  there  are  also  stated  therein  certain  opinions  and  ex- 
pressions of  the  corresponding  Chilean  officials,  and  on 
this  point  we  must  make  some  reservations.  These 
refer  exclusively  to  the  evidential  value  of  these  latter 
<iocuments.  However  great  the  care  which  their  authors 
may  have  taken  to  be  accurate  when  relating  what  had  taken 
place  in  conferences  and  discussions  which  were  often  pro- 
tracted and  complicated,  it  is  not  unreasonable  to  suppose 
that  their  versions  should  contain  the  errors  inevitable  when 
other  people*s  ideas  and  words  are  reproduced  merely  by  the 
aid  of  memory.  Forgetfulness  and  misunderstandings  and, 
above  all,  errors  of  interpretation  to  which  even  the  written 
word  is  liable,  are  therefore  extremely  possible. 

An  example  of  this  has  been  pointed  out  in  the  preceding 
chapter.  A  report  from  Senor  Barros  Arana  has  been  intro- 
duced there  in  which  he  rectifies  a  fundamental  idea  attributed 
to  him  by  Senor  Virasoro  in  a  communication  addressed  to 
his  Government  and  published  recently  in  the  Argentine 
Statement.  Senor  Virasoro  stated  that  Senor  Barros  Arana 
had  agreed  to  include  in  the  Instructions  for  the  Assistants 
the  cutting  of  the  rivers  by  the  frontier  line,  but  this  assertion, 
though  correct  so  far  as  it  went,  was  incomplete.  Sefior 
Barros  Arana  said  that  he  would  agree  to  give  Instructions 
in  this  sense  if  the  Governments  reached  an  agreement 
authorizing  such  an  action. 
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Therefore,  what  we  cannot  accept — ^and  this  is  the  sub- 
stance of  the  remark  we  wished  to  make — is  that  in  documents 
like  those  to  which  we  refer  there  can  be  found,  as  is  alleged^ 
any  authentic  antecedents  for  the  interpretation  of  the 
Treaties.  Whenever  they  are  contemporaneous  with  a 
negotiation,  they  simply  testify  to  what  was  desired  or 
alleged  by  the  Argentine  officials  who  signed  them,  and, 
whenever  they  are  of  a  subsequent  date,  they  correspond  to 
an  interpretative  exercise  of  precisely  the  same  value  as  any 
other  similar  exercise  in  an  opposite  sense. 

The  clause  of  the  Experts*  Act  upon  which  this  nego- 
tiation turned  reads  as  follows  : 

"It  being  provided  by  Article  i  of  the  Treaty  of  July  23,  1881, 
that  '  the  boundary  between  Chile  and  the  Argentine  Republic  is  from 
north  to  south  as  far  as  the  52nd  parallel  of  latitude,  the  Cordillera  de 
los  Andes  '  and  that  *  the  boundary  line  shall  run  over  the  highest  sum- 
mits which  divide  the  waters  '  and  that  *  it  shall  pass  between  the  sources 
flowing  down  to  either  side,'  the  demarcating  Commissions  shall  hold 
this  principle  as  the  invariable  rule  in  their  proceedings,  and  according 
to  it  the  Experts  shall  issue  the  Instructions." 

This  clause  having  been  examined  at  a  Govern- 
First 

Av8«ntiiM    rnent  Council,    the    Minister   for    Foreign    Affairs 

proposal  as  ^ 

onttin^of  ^^    ^^^    Argentine    Republic,    Senor    Anchorena, 
riTors.      telegraphed  in  the    following  terms  to  the    Pleni- 
potentiary in  Chile  (Argentine  Statement,  p.  300) : 

" In    the    desire  of   obviating   ulterior  difficulties  in   the 

proceedings,  this  Government  considers  it  expedient  that  the  Experts 
should  establish  in  said  Record^  that  if  in  the  course  of  the  demarcation 
along  the  line  of  the  main  range  of  the  AndeSy  rivers  should  be  found 
cutting  the  Cordillera^  it  is  understood  that  said  rivers  should  be  cut  by  the 
boundary  line^  following  the  projection  of  the  latter  along  the  most 
elevated  crests  of  the  main  range  that  may  divide  the  waters,  the  part 
which  is  situated  to  the  east  of  said  line  to  belong  to  the  Argentine 
Republic,  and  that  which  is  situated  to  the  west  of  it,  to  Chile." 
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This  telegram  is  dated  March  29,  and  in  a  note  of  the 
same  date  Senor  Anchorena  reproduced,  in  similar  terms,  the 
instructions  which  it  contains. 

We  must  here  insert  the  following  remark.  In  our  pre- 
vious Statement,  when  speaking  of  these  instructions,  we  did 
not  peremptorily  assert  their  existence  ;  they  were  published 
in  a  work  to  which  we  shall  refer  later  on — its  author,  Dr. 
Magnasco,  being  a  statesman,  a  deputy  to  Congress  when  the 
Protocol  was  under  discussion  there,  and  recently  a  Cabinet 
Minister.  These  bases  had  a  very  pronounced  official  charac- 
ter ;  but,  in  reproducing  them,  we  observed  that  we  could 
not  place  complete  confidence  in  their  authenticity.  Now, 
however,  the  official  Argentine  documents  relative  to  this 
negotiation  have  been  partly  published,  and  the  Tribunal 
may  see  that  in  reality  instructions  did  exist  in  the  sense 
indicated  ;  wherefore  our  former  hypothetical  remarks  now 
acquire  an  affirmative  character 

The  instructions  of  Minister  Anchorena  prove  that  the 
Argentine  Government  were  not  satisfied  that  the  clause  we 
are  dealing  with,  as  drafted,  established  clearly  that  the 
frontier  line  should  cut  rivers,  and  therefore  they  directed  their 
Plenipotentiary  in  Chile  to  secure  that  the  Experts  should 
state  in  writing  in  the  Act  that  such  rivers  as  lay  across  the 
general  course  of  the  frontier  line  should  be  intersected  by  it. 
leoted  ^^^  negotiation  upon  this  point  was  protracted  ; 
by  chuo.  j^  lasted  up  to  the  27th  of  April,  and  it  is  evident 
that  Senor  Quirno  Costa  could  not  succeed  in  obtaining  the 
acceptance  of  any  proposition  complying  with  the  demands 
of  the  Argentine  Government.  Telegraphing  to  his  Govern- 
ment on  the  2 1  St  of  April,  he  said  (Argentine  Statement, 
p.  302) : 
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"  In  answer  to  Your  Excellency's  observations  in  last  night's  confer- 
ence, I  beg  to  tell  Your  Excellency  that  my  telegrams  of  the  13th,  isth, 
17th  and  19th  inst  express  the  incidents  of  the  negotiation  and 
naturally  show  the  varied  formulas  and  circumstances  connected  with 
same,  and  among  them  the  definite  divergence  of  the  Chilean  Expert,  and 
his  refusal  to  make  any  kind  of  declaration  regarding  the  cutting  of  the 
rivers  y 

It  is  proper  to  observe  here  that  by  the  refusal  of  the 
Chilean  Expert,  the  refusal  of  the  Chilean  Government  must 
be  understood.  In  the  Argentine  Statement  great  efforts 
have  been  made,  principally  in  this  connection,  to  establish  a 
marked  antagonism  between  the  ideas  of  the  Chilean  Expert 
and  those  of  the  Government.  We  believe  these  insinuations 
to  be  out  of  place,  and  that,  in  any  case,  it  would  have  been 
preferable  to  abstain  from  them.  It  can  be  of  no  interest  to 
the  Tribunal  to  know  whether  the  opinions  of  the  Govern- 
ment of  Chile  and  of  Senor  Barros  Arana  differed  at  any 
time  on  certain  points,  since  it  is  not  concerned  with 
these  domestic  matters.  And  should  it  wish  or  need  to 
form  any  opinion  in  this  respect,  it  would  simply  note 
the  fact  that  Seiior  Barros  Arana  was  invariably  main- 
tained at  his  post  and  was  always  consulted  whenever  the 
boundary  question  under  his  charge  was  discussed.  Starting 
from  this  point,  it  cannot  even  entertain  the  possibility  of  a 
fundamental  divergence  of  opinions  between  them,  because 
it  may  be  said,  and  with  reason,  that  had  the  Expert  been  as 
a  matter  of  fact  in  opposition  to  his  Government,  they  would 
simply  have  removed  Jiim  from  his  post.  Moreover,  there  is 
a  decisive  and  obvious  fact  which  destroys  all  these  sugges- 
tions fundamentally.  The  Government  of  Chile  are  main- 
taining before  the  Tribunal,  as  regards  the  meaning  of  the 
Treaties  in   connection  with    the    principle  of  demarcation, 
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the  same  idea  which  Senor  Barros  Arana  maintained 
previous  and  subsequent  to  the  Protocol  of  1893,  whereby  it 
is  shown  beyond  doubt  that  the  Experts  ideas  were  always 
those  of  the  Government.  It  appears  from  Seflor  Quirno 
Costa's  telegram  of  the  21st  of  April  that,  at  the  conferences 
in  which  the  Experts,  the  Minister  for  Foreign  Affairs  of 
Chile  and  the  Argentine  Plenipotentiary  took  part,  the  latter 
did  not  succeed  in  obtaining  "  any  kind  of  declaration 
regarding  the  cutting  of  the  rivers." 

2J5JJUJJJJ  However,  among  the  documents  put  forward  in 
^Jl^^  the  Argentine  Statement,  there  appears  (page  301) 
a  telegram  from  Senor  Quirno  Costa,  dated  the  19th  of  April, 
containing,  as  though  they  originated  with  the  Government  of 
Chile,  two  formulae  of  settlement  which,  had  either  been 
accepted,  would  have  sanctioned  the  cutting  of  the  rivers  by 
the  line  of  demarcation ;  yet  not  of  all  those  which  the  said 
line  should  find  in  its  prolongation,  but  simply  some  of  them. 
According  to  the  first  formula  "  rivers  rising  outside  the 
Cordillera  de  los  Andes  "  might  have  been  cut ;  according  to 
the  other,  only  those  to  be  found  **  south  of  the  parallel  41." 
The  remarks  of  a  general  character  we  have  made  above 
are  also  applicable  to  this  telegram.  But,  concerning  this, 
there  is  somewhat  more  to  be  said. 

The  revelation  made  by  the  Argentine  Statement  of  pro- 
positions which,  formulated  as  they  appear  therein,  are 
absolutely  irreconcilable  with  the  contrary  opinion  constantly 
maintained  by  the  Government  of  Chile,  could  not  but  fill  the 
latter  with  the  most  justifiable  surprise.  The  official  archives 
having  been  carefully  searched,  no  record  nor  any  traces 
whatsoever  have  been  found  as  to  the  existence  of  those 
propositions. 
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The  Minister  Errdzuriz,  who  intervened  most  directly  in 
1893,  having  unfortunately  died,  the  recollections  of  the  other 
persons  forming  the  Government  at  that  time  have  been  most 
loyally  requisitioned,  and  this  investigation  has  also  given 
negative  results. 

In  view  of  these  antecedents,  the  Government  of  Chile 
cannot  admit  any  conclusion  which  it  may  be  attempted  to 
draw  from  propositions  the  existence  of  which  they  have  been 
themselves  unable  to  ascertain  independently. 

The  natural  explanation  of  this  incident  may  be  found  in 
a  circumstance  similar  to  another  which  is  mentioned  in  the 
Argentine  Statement  (page  301).  Another  telegram  from 
Seflor  Quirno  Costa  is  also  reproduced,  dated  the  15th  of 
April,  in  which  he  textually  says  to  his  Government  : 

"  As  regards  the  rivers  cutting  the  Cordillera,  we  obtained  the  accept- 
ance of  the  textual  formula  of  the  instruction  on  the  matter  which  Your 
Excellency  gave  me  in  your  note  of  March  29.  Senor  Errizuriz  and  the 
Chilean  Expert  consult  to-day  or  to-morrow  with  the  President  and  other 
advisers  ..." 

Seiior  Quirno  Costa  was  mistaken  in  this  case,  because  the 
formula  alluded  to  was  not  accepted,  as  he  acknowledged  a 
few  days  afterwards  in  his  telegram  of  the  21st  of  April,  which 
we  have  reproduced  above. 

This  same  telegram  further  records  an  important  circum- 
stance to  which  we  beg  to  call  attention,  and  that  is  that 
on  April  19,  the  date  of  the  proposition  with  which  we 
are  dealing,  it  was  not  the  Minister  for  Foreign  Affairs  of 
Chile  who  was  negotiating  an  agreement,  but  Senor  Barros 
Arana,  in  his  capacity  of  Expert.  The  object  of  the 
negotiation,  as  we  have  firmly  established  and  proved,  was 
to  introduce  some  alteration  in  the  Act  of  the  Experts  of 
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March  10,  and  it  was  maintained  by  these  officials  at  con- 
ferences in  which  the  Minister  for  Foreign  Affairs  of  Chile 
and  the  Argentine  Plenipotentiary  also  took  part  It  was 
only  on  the  21st  of  April  that  the  ** definite  divergency'*  of 
which  Seftor  Quirno  Costa  speaks  in  his  telegram  occurred, 
and  which  h^  confirmed  by  a  note  of  the  same  date,  wherein 
may  be  read  the  following  words,  reproduced  on  page  300  of 
Senor  Varela  s  book,  already  quoted  : 

"  Owing  to  differences  between  Minister  Errdzuriz  and  the  Chilean 
Expert,  the  Government  of  Chile  took  charge  of  the  negotiation  without 
the  intervention  of  the  latter." 

Once  the  *  definite  divergency'  of  the  Experts  on  the  21st 
of  April  had  occurred,  Senor  Barros  Arana  ceased  to 
intervene  and  the  negotiation  was  continued  through  diplo- 
matic channels.  The  personal  and  direct  intervention  of  the 
Minister  for  Foreign  Affairs,  Senor  Errdzuriz,  only  began  then, 
and  the  Argentine  Plenipotentiary,  says  the  Argentine  State- 
ment (page  301),  ^'continued  his  efforts  with  Minister  Seiior 
Errdzuriz,  and  obtained  the  proposals,  which  he  transmitted  to 
the  Minister  for  Foreign  Affairs  in  the  following  terms/'  which 
are  copied.  The  Argentine  Statement  omits  the  date  of 
these  propositions,  which  thus  appear  to  have  been  formulated 
either  on  the  21st  of  April  or  later,  and  which  might  thus 
very  well  have  belonged  to  Senor  Errdzuriz.  But  the  date 
omitted  by  the  Argentine  Statement  is  supplied  by  Senor 
Varela  ^ ;  it  is  the  nineteenth  of  April ;  therefore  previous  to 
the  moment  at  which  Senor  Errdzuriz'  action  began. 
Previous  to  the  21st  of  April  it  devolved  upon  the  Expert  of 


*  La  RepHblica  ArjerUina  i  Chile^  Historia  de  la  demarcacion,  etc ,  pp.  303,  304* 
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Chile  only  to  formulate  propositions,  and  the  latter,  as  stated 
by  Senor  Quirno  Costa  himself,  declined  **  to  make  any  kind  of 
declarations  regarding  the  cutting  of  the  rivers." 

From  this  it  appears  that  the  so-called  propositions  can 
only  answer  to  an  erroneous  or  incomplete  interpretation 
given  by  Senor  Quirno  Costa  to  the  words  of  the  Minister  of 
Chile,  who,  as  we  have  said,  was  present  at  the  conferences  of 
the  Experts,  and  which,  if  he  were  alive,  he  would  have  been 
able  to  rectify. 

Had  any  formal  proposals  really  existed,  it  is  inconceiv- 
able that  they  should  not  have  been  protocolized,  and  that  no 
documentary  evidence  whatsoever  survives  in  the  archives  of 
Chile,  or  that  the  fact  of  its  having  ever  existed  should  be 
unknown  to  the  members  of  the  Government,  whose  main 
preoccupation  at  that  time  was  the  solution  of  questions  with 
the  Argentine  Republic.  Besides,  the  facts  show  that  every 
attempt  of  the  Argentine  Government  to  obtain  the  insertion 
in  the  Protocol  of  a  clause  establishing  that  the  frontier  line 
should  cut  rivers,  failed,  owing  to  the  firm  refusal  of  the 
Chilean  Government  to  agree  to  it. 
Another        The  last   attempt    in  this  sense  was  made  when 

Argentine 

vtopouaJL  the  Argentine  Government  on  the  23rd  of  April 
ordered  their  Plenipotentiary  at  Santiago  to  submit  the 
following  proposition  to  the  Government  of  Chile : 

*'  After  the  words  '  as  the  invariable  rule  of  their  proceedings '  it  shall 
be  added  :  if  in  the  course  of  the  demarcation  indicated  there  should  be 
found  rivers  rising  outside  the  Cordillera  de  los  Andes,  and  cutting  it, 
such  rivers  shall  be  crossed  by  the  line  of.  demarcation  following  the 
projection  of  the  course  which  the  latter  takes  over  the  highest  summits 
of  the  said  Cordillera  which  divide  waters,  all  the  territory  lying  to 
the  east  of  such  line  belonging  to  the  Argentine  Republic  and  to  the 
Republic  of  Chile  what  may  lie  to  the  west  of  same.     Respecting  the 
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rivers  which  rise  within  the  Cordillera,  surveys  and  maps  of  the  ground 
shall  be  made  previously  with  the  purpose  of  the  demarcation  of  the 
definitive  line,  in  conformity  with  the  stipulations  of  the  Treaty  of  1881 
and  of  the  present  agreement."  ^ 

j^j^  This    proposal     was     discussed     at     a    Cabinet 

Council  in  the  presence  of  the    President  of  the 

Republic  on  the  24th  of  April,  and  was  unanimously  rejected 

after  hearing  the  opinion  of  Seiior  Barros  Arana  respecting  it. 

Then  the  solution  was  reached  and  it  consisted  in  the 
addition  of  the  following  paragraph  to  Clause  {d)  of  the 
Experts*  Act,  transformed  into  a  Protocol. 

"  Consequently  there  shall  be  held  as  perpetually  belonging  to  the 
Argentine  Republic  and  as  under  her  absolute  dominion  all  the  lands  and 
all  the  waters  to  wit :  lakes,  lagoons,  rivers  and  parts  of  rivers,  brooks  and 
springs,  lying  to  the  east  of  the  line  of  the  highest  summits  of  the 
Cordillera  de  los  Andes  which  divide  the  waters ;  and  as  the  property 
and  under  the  absolute  dominion  of  Chile,  all  the  lands  and  all  the  waters 
to  wit :  lakes,  lagoons,  rivers  and  parts  of  rivers,  brooks  and  springs  lying 
to  the  west  of  the  highest  summits  of  the  Cordillera  de  los  Andes  which 
divide  the  waters." 

««p»rteof  Thus  the  persevering  efforts  which  for  over  a 
'*^*^"  month  the  Argentine  Government  made  to  obtain 
that  a  mandatory  clause  upon  the  cutting  of  the  rivers  by 
the  frontier  line  should  be  inserted  in  the  Protocol,  gave 
them  no  results.  Clause  i  continued  to  define  the  frontier 
line  as  defined  by  the  Treaties  with  two  additions  :  a  sub- 
stantial one  which  points  out  the  existence  of  the  principle 
of  the  demarcation  in  the  phrase  of  that  covenant  referring 
to  the  water-divide  and  which  enjoins  the  Experts  to  hold  it 
as  *'  the  invariable  rule  in  their  proceedings  "  ;   and  the  other, 


*  Varela,  /or.  cii,  p.  309. 
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which  introduces  in  a  nomenclature  of  waters  the  expression 
*'  parts  of  rivers  '*  which,  as  we  said  in  our  previous  Statement, 
appears  in  the  Protocol, 

"  only  in  a  referential,  obscure  and  ambiguous  form,  certainly  not  as 
a  precept  but  as  the  last  vague  and  harmless  expression  to  which  had 
been  reduced  in  the  several  stages  of  the  negotiation,  an  idea  which  had 
always  been  resisted  when  presented  in  a  form  capable  of  altering  or 
obscuring  the  fundamental  rule  of  the  Treaty." 

^         ^        In  this  connection,  as  we  are  dealing  with  the 

Cliarge  of  '  ^ 

^  TriTtoiitF.-  intentions  of  the  negotiators,  a  remark  of  the 
Argentine  Representative  on  this  subject  calls  for  a  reply. 
He  says  (Arg.  Stat.,  page  290)  that 

''it  is  not  to  be  assumed  that  the  Chilean  Representative  wished  to 
signify  that  .  .  .  if  a  river  were  in  the  Argentine  Republic  all  its 
parts  would  be  in  the  Argentine  Republic  .   .    .   because  the  negotiators 

of  the  Protocol  could  have  had  no  such  trivial  intention" 

ft 

This  line  of  argument  has  been  adopted  before  by  the 
Argentine  Representative.  Just  as  he  argued  that  "  it  is 
inconceivable  that  Seflor  Tejedor  should  have  said"  what 
was  printed  in  his  report  because  it  contradicted  another  of 
his  assertions  (Arg.  Stat.,  p.  79) ;  and  just  as  he  alleged  that 
Senor  Zeballos  ''could  not  have  meant''  what  he  really  said,  be- 
cause he  was  such  "  an  ardent  defender  of  Argentine  claims  " 
[loc.  cit.  p.  182),  he  now  maintains  that  the  Argentine  nego- 
tiators of  the  Protocol  did  not  wish  to  signify  that  either 
country  was  to  retain  the  perpetual  possession  of  all  the 
parts  of  every  river  flowing  through  their  territory  because 
they  **  could  have  had  no  such  trivial  intention^ 

It  will  only  be  pointed  out  here  that  if  the  objection  of 
triviality  be  taken  into  account,  the  Argentine  negotiators 
ought  never  to  have  suggested  the  idea  of  the  addition  of 
the  final  part  of  the  first  Article  of  the  Protocol. 
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In  the  first  place,  it  was  preposterous,  to  say  the  least,  to 
think  that  the  Chilean  negotiators  could  be  induced  to  accept 
under  a  veiled  form  what  they  had  constantly  rejected  in  an 
explicit  form ;  or  that  they  could  accept,  as  a  consequence  of  a 
certain  principle  of  demarcation,  something  contradictory  to 
the  interpretation  officially  and  publicly  given  to  that  principle. 

One  of  two  things  must  be  admitted  if  the  statement 
relating  to  "  parts  of  rivers  **  should  mean  that  **  rivers  might 
be  cut  by  the  boundary  line"  :  either  the  Chilean  negotiators 
gave  that  meaning  to  it,  or  they  did  not.  If  they  did,  their 
opposition  to  the  acceptance  of  the  statement  in  the  latter 
form  is  inexplicable ;  and  if  they  did  not,  the  claim  of  the 
Argentine  negotiators  would  be  to  have  secured — amidst  a 
superfluous  enumeration  of  such  innocuous  terms  as  **  lakes,'' 
"  lagoons,"  **  slopes,"  etc. — the  inclusion  of  **  parts  of  rivers  " 
in  a  sense  that  the  Chilean  negotiators  never  intended  to 
give  to  it. 

In  the  second  place,  the  mere  statement  of  an  obvious 
consequence  is  always  trivial — and  Dr.  Magnasco  has  antici- 
pated us  in  making  this  remark.  Any  line  of  boundary  being 
agreed  to,  it  has  always  been  deemed  superfluous  to  state  that 
every  orograpkical,  topographical  or  hydrographical  feature  that 
may  lie  to  either  side  of  the  line  shall  perpetually  belong  to 
and  remain  under  the  absolute  dominion  of  the  respective 
country.  This  is  the  tacit  rule,  and  only  an  exception  to  it 
would  need  to  be  stated.  If  it  were  intended  that  any 
mountains,  slopes  or  rivers  should  belong  for  a  certain  term 
instead  of  perpetually,  this  would  be  mentioned  ;  or  if  the 
dominion  over  any  of  these  fixtures  was  intended  to  be  of  a 
conditional  instead  of  an  absolute  character,  then  this  would 
have  been  stated. 

CHAF.    XV. 


AND   ANTECEDENTS   FOR   ITS   INTERPRETATION.  489 

In  the  third  place,  the  objection  of  triviality  may  apply 
to  *•  lake  and  lagoons  "  as  well  as  to  "  parts  of  rivers." 

Given  any  boundary  line  —  such  as  would  exist  after 
effecting  the  demarcation  referred  to  in  the  first  paragraph 
of  Article  i  of  the  Protocol — it  is  as  impossible  to  imagine 
that  a  **  lake  "  or  "  lagoon  "  lying  to  the  east  of  the  Jine  should 
not  belong  to  the  Argentine  Republic,  as  to  imagine  that  any 
•*  parts  "  of  a  river  should  not  belong  to  the  country  in  which 
the  whole  of  it  lies.  Yet  it  must  be  added  that  if  the 
Argentine  translation  of  "  vertientes  "  by  **  slopes "  were 
accepted,  it  would  be  difficult  to  understand  how  the  objec- 
tion of  triviality  could  be  evaded,  as  "  slopes  "  cannot  exist 
in  the  abstract,  apart  from  the  land  to  which  they  belong,  and 
if  "  slopes  "  were  used  in  contradistinction  to  "  level  ground  "^ 
the  inclusion  of  the  one  and  the  exclusion  of  the  other  from 
the  above  enumeration  is  not  easy  to  explain. 

Finally,  since  "  all  the  lands  " — which  include  mountains 
and  hills — **  lying  to  the  east "  of  the  boundary  line  were 
stated  to  be  Argentine  property,  the  utility  of  specifying  the 
**  slopes "  which  are  inseparable  from  hills  and  mountains 
cannot  be  understood. 

And  if  the  Argentine  Representative  admits  that  the 
insertion  of  the  term  **  slope  "  in  a  place  where  it  is  obviously 
superfluous  is  not  necessarily  the  result  of  a  "  trivial  inten- 
tion "  on  the  part  of  the  negotiators,  he  is  nowise  justified  in 
assuming  that  they  could  not  consent  to  the  superfluous 
insertion  of  the  term  "  parts  of  rivers  "  without  incurring  the 
same  imputation. 

Lastly,  if  the  Chilean  translations,  **  brooks  "  or  "  rivulets  '^^ 
for  **  arroyosl'  and  **  sources  " — in  the  sense  of  "  headwaters  '"^ 
— for  **  vertientes ''  were  accepted,  it  must  be  recognized  that 
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both  are  but  names  for  special  **  parts  "  of  rivers  ;  and  if  such 
**  parts"  of  the  rivers  as  their  '*  sources  "  or  their  tributary 
"  brooks  "  were  thought  worth  mentioning  as  belonging  to 
either  country,  why  not  such  other  "  parts  "  as  the  "  upper 
course,"  the  "lower  course,"  etc.,  under  the  generic  name 
**  parts  of  rivers." 

To  sum  up :  some  weight  could  attach  to  the  objection  of 
**  triviality "  were  it  applicable  exclusively  to  the  possible 
meaning  which  we  previously  suggested  for  the  expression 
**  parts  of  rivers  " ;  but  no  weight  can  attach  to  it,  when  it 
is  seen  that  the  objection  is  applicable  in  general  to  the 
whole  paragraph  which  contains  the  said  expression,  and  in 
particular  to  every  other  expression  contained  in  it.  These 
are  not  far-fetched  considerations  and  deductions  ;  they  are 
so  obvious  that  they  presented  themselves  under  various 
forms  to  Argentine  writers  who  explained  to  the  public  the 
scope  of  the  new  Agreement,  as  will  be  shown  later  on. 
poutiiMi  The  Argentine  Government,  however,  declared 

themselves  satisfied  with  this  solution ;  but,  as  a 


similar  satisfaction  was  expressed  by  the  Government  of 
Chile,  these  expressions  of  joy  on  both  sides  afford  no  ante- 
cedent which  might  serve  for  the  interpretation  of  the  Pro- 
tocol. The  utmost  that  can  be  gathered  from  them  is  ground 
for  believing  that,  after  the  negotiation,  both  parties  continued 
to  occupy  the  same  positions  as  before. 

But  the  Argentine  Government  must  have  taken  into 
consideration,  and  probably  alleged  at  the  last  stages  of 
the  negotiation,  a  point  related  to  the  difficult  position  in 
which  its  outcome  left  them.  It  was  the  fact  that  they  had 
presented  demands  which  the  Government  of  Chile  had 
iiot  accepted  in  any  of  their  forms  ;  and  it  seemed  inevitable 
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that  the  news  of  the  failure  of  so  protracted  a  negotiation, 
and  one  on  which  Argentine  public  opinion  had  based  great 
expectations,  might  produce  a  violent  explosion,  and  might 
endanger  all  the  other  results  happily  obtained. 

That  this  point  engaged  the  attention  of  the  Argentine 
negotiators  is  revealed  by  the  documents.  In  the  Memo- 
randum which  Senor  Virasoro  presented  to  his  Government, 
under  date  June  26,  when  referring  to  what  had  occurred 
during  the  conferences  of  the  Experts,  he  says  that,  in 
his  note  of  the  i6th  of  March,  he  called  Senor  Barros 
Arana's  attention  to  some  publications  in  Chilean  news- 
papers, in  which  it  was  inaccurately  asserted  that,  in  the 
Act  of  the  loth,  there  had  been  a  reinforcement  of  the 
idea  that,  according  to  the  Treaty,  the  rule  of  the  demar- 
cation must  be  the  water-divide.  He  adds  (Arg.  Stat., 
p.   297)  : 

"  Senor  Barros  Arana  replied  that  no  importance  should  be  given  to 
newspaper  articles,  as  they  lack  trustworthy  and  complete  information. 

"  I  then  made  the  remark  that  public  opinion  may  be  led  astray  by 
them,  and  although  those  publications  might  tranquillize  and  satisfy  the 
public  in  Chile,  they  might  arouse  and  alarm  Argentine  public  opinion, 
thus  placing  obstacles  against  the  success  of  this  negotiation.^^ 

It  is  perfectly  plain  that  the  danger  which  Seflor  Virasoro 
apprehended,  at  a  time  of  perfect  harmony  when  an  agree- 
ment had  just  been  reached,  would  appear  greater  to  the 
Argentine  negotiators  when  their  demands  respecting  the 
cutting  of  rivers  had  been  rejected. 

Therefore,  there  are  excellent  reasons  for  supposing  that, 
at  the  last  stage  of  the  negotiation,  on  learning  the  re- 
solution of  the  Government  of  Chile  of  April  24,  which 
declares  the  propositions  suggested  from  Buenos  Aires  on 
the  previous  day  to  be  inacceptable,   the   Argentine   Pleni- 
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potentiary  announced  his  .intention  of  not  signing  the  Protocol 
unless  it  contained  some  other  formula,  some  expression, 
which,  by  keeping  up  appearances,  might  allow  his  Govern- 
ment to  present  it  to  the  country  under  favourable  con- 
ditions. 

The  Argentine  Representative  says  (Arg.  Stat.,  p.  289), 
when  referring  precisely  to  the  words  **  parts  of  rivers," 
that  **  if  they  had  not  been  set  down  the  Protocol  would 
probably  not  have  been  signed."  It  may  be  gathered  from  this 
assertion  that  if  the  words  referred  to  did  not — as  we  have 
shown — really  decide  the  question  of  cutting  rivers  according 
to  the  wishes  of  the  Argentine  Government,  they  at  least 
helped  to  give  a  friendly  turn  to  the  rejection  of  their  demands. 
This  hypothesis  will  also  explain  the  agreement  of  the  nego- 
tiators to  maintain  the  Protocol  reserved,  though  this  was 
not  called  for  by  the  nature  of  any  of  its  stipulations.  When 
it  was  known  in  the  Argentine  Republic,  after  it  had 
been  approved  by  the  Congresses,  a  large  section  of  public 
opinion,  represented  by  important  newspapers  and  by  com- 
petent writers,  denounced  it,  declaring  that  it  did  not  answer 
to  their  hopes  inasmuch  as  the  main  question  had  not  been 
decided. 

The  same  impression  is  reflected  even  in  the  Argentine 
Statement.  According  to  this.  Clause  i  of  the  Protocol 
is,  as  a  matter  of  course,  to  a  certain  extent  secondary. 
This  is  shown  by  its  placing  Clause  2  in  the  first  rank 
in  importance,  and  moreover  it  explicitly  says  so.  When 
examining  the  former  and  the  commentary  on  the  expression 
^*  parts  of  rivers,"  it  says  {loc,  cit,  p.  281): 

"Article  2  of  the  Protocol  of  1893  contains,  as  we  have  seen,  the 
authentic  interpretation  of  the  Treaty  of  1881,  but,   in  the  same   Pro- 
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tocol,  there  are  various  other  clauses  which  concur  in  affirming  the  same 
idea.     Article  i  for  instance  ..." 

TIM  Protocol  ^^  addition  to  this  the  attempt  to  prove  that 
*^2S^JJ["*  ^h^  question  referring  to  the  antagonism  between 
prinoipie  of  the   principles   of    deixiarcation    must    have    been 

tfonuurotttioii*        iiiiTk  11**  'ii 

solved  by  the  Protocol,  that  it  is  not  conceivable 
nor  logical  that  it  should  not  be  so,  etc.,  is  very  evident; 
and  this  testifies  to  the  fear  felt  by  the  Argentine  Represent- 
ative that  the  solution  might  not  be  reached.  Thus,  in 
order  to  convey  the  idea  that  this  solution  has  not  been 
omitted,  he  says  [loc.  cit.  p.  263)  : 


**  Common  sense  rejects  the  idea  of  such  omissions.  On  the  con- 
trary, the  most  elementary  rules  of  logic  and  the  dictates  of  reason 
impose  the  following  conclusion,  which  must  be  accepted,  viz.,  that 
with  the  Treaty  of  1893  the  preceding  divergences  came  to  an  end, 
since  the  Representatives  of  both  countries  met  in  order  to  settle 
them,  and  immediately  afterwards  stated  that  they  had  settled  them 
all." 


And  on  pages  264  and  265  he  adds  : 


"The  fifth  question  was  also  settled  by  the  Convention  of  1893. 
Owing  to  its  paramount  importance  it  will  be  dealt  with  in  the  next 
chapter.  Is  it,  forsooth,  possible  that  the  fifth  and  last  question,  the 
most  salient,  and  that  which  most  hindered  the  execution  of  the  work, 
could  have  been  omitted  ?  What  would  have  been  the  object  of  such 
an  omission? 

"  The  statesmen,  who  with  their  signatures  authorized  the  clauses 
of  the  Agreement,  the  Governments  which  assented  to  them,  and  the 
Congresses  which  sanctioned  them,  were  cognisant  of  the  controversy 
about  the  division  of  the  waters,  in  its  innermost  details,  and  could 
not  have  forgotten  it  daring  the  protracted  proceedings  connected  with 
the  Protocol. 

"  It  would  be  denying  the  truth  of  the  evidence  itself  to  say  that, 
notwithstanding  the  explicit  phrases  that  precede  the  Protocol  of  1893, 
its  authors  set  aside  the  vital  question  which  gave  rise  to  the  diplomatic 
proceedings  in  order  to  arrange  only  the  others  of  minor  importance, 
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which,  however  worthy  of  attention,  are  insignificant  when  compared 
with  those  pertaining  to  the  continental  divortium  fluminis^' 

All  these   phrases  testify  to   mental   doubt   ill-disguised 
by  other  words  expressing  certainty. 

Moreover,  Argentine  writers  on  public  matters,  far  from 
sharing  the  Argentine  Representative's  opinion  as  to  the 
authors  of  the  Protocol  not  having  **  set  aside  the  vital 
question  "  to  which  he  refers,  gave  expression  to  the  opposite 
opinion  as  soon  as  the  text  of  the  Agreement  was  made 
known. 
Opinions  of        The  Protocol  having  been  signed,  its  text  was, 

the  Argon- 

tineProM.  by  mutual  agreement,  withheld  from  the  public 
for  some  time.  When  it  was  published,  on  December  23, 
1893,  ^^  Argentine  Press  did  not  conceal  their  disappoint- 
ment over  what  had  been  prematurely  applauded  as  a 
diplomatic  success.  The  Prensa,  the  paper  most  widely 
circulated  in  Buenos  Aires,  stated  that  the  new  Protocol  did 
not  include  the  imperative  provision  "for  the  crossing  of 
the  rivers  and  streams,"  ^  which  were  said  to    be  contained 

in  it. 

0r  w,^|p,>A.  Dr.  O.  Magnasco — to  whom  allusion  has  already 
oo'o opinion.  }^^^^  made  as  a  Deputy  to  Congress  and  a  Minister 
— wrote  a  book  on  the  boundary  question*  in  which,  after 
examininor  the  Protocol,  he  arrived  at  certain  conclusions 
similar  to  our  own.  His  opinion  as  to  the  efficacy  of  the 
new  Agreement,  stated  in  various  parts  as  regards  the 
details,  taken  on  the  whole,  is  that 

**  it  suffices  to  examine  with  some  discriminating  attention  the  Proto- 
col of  1893,  so  far  as  concerns  this  phase  of  the  question  [the  interpreta- 

»  First  Chilean  Statement.     Foreign  Office  Papers^  [518]  p.  4. 

*  Osvaldo  Magnasco,  La  cnestion  del  Norte,     Buenos  Aires,  2nd  edition,  1895. 
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tion  of  Article  i  of  the  Treaty  of  1881],  to  be  persuaded  that,  finally,  it 
contains  no  innovation^  as  it  leaves  the  scientific  formula  of  the  original 
Treaty  still  standing."  ^ 

The  parts    of  Dn    Magnasco's  book  which  refer   to  the 
question    are    reproduced    in    the    Appendix;    it    is     con- 
venient,   however,    to   quote    some    of    his  more  important    no.'^^^* 
statements. 

Dr.  Magnasco  considers  that  both  countries  had  been 
extreme  in  their  pretensions  when,  "dismembering"  the 
definition  of  the  frontier  line  as  laid  down  in  the  Treaty 
of  1 88 1,  Chile  had  upheld  the  line  of  the  continental  separa- 
tion of  the  "watercourses,"  and  the  Argentine  Republic 
a  line  "  simply  drawn  between  the  highest  hill  tops,"  which 
he  describes  as  "  the  doctrine  of  the  isolated  summits."' 
He  further  says  that  the  Argentine  Republic,  somewhat 
abating  her  former  pretensions,  endeavoured  to  obtain 
Chile's  acceptance  of  a  formula  for  a  dividing  line  which 
should  "  run  along  the  highest  summits  which  divide  the 
waters  within  the  dominant  mass  of  the  Andes."  Accord- 
ing to  Dr.  Magnasco  the  Protocol  ought  to  have  included 
this  formula,  though,  as  a  matter  of  fact,  it  did  not.  He 
justifies  his  opinion  above  quoted  by  an  examination  in 
detail  of  the  provisions  of  the  Protocol,  especially  of  Clauses 
I  and  2,  in  which  are  found  the  expressions  "parts  of 
rivers  "  and  "  main  range  of  the  Andes,"  considered  as  so 
decisive  in  the  Argentine  Statement. 

On  Article    i   he  remarks  that  it  was    an  "inexpressive 
redundancy "  to   recommend  the  Experts  and    their    assist- 


*  Loc.  cit,  pp.  37,  38.  *  Loc,  cit,  pp.  35  and  36. 
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ants  to  regard  as  an  **  invariable  rule  *'  a  principle  which  was 
already  contained  in  a  former  Treaty,  since  this  amounts  to 
supposing  that  "  they  were  not  obliged  to  do  it  before,  in 
virtue  of  the  provision  which  is  now  transcribed  from  the 
previous  Covenant."^ 

He  also  remarks  that  the  expression  *' parts  of  rivers" 
forms  part  of  an  enumeration  which  is  "  in  good  faith  inoffi- 
cious," since  it  goes  without  saying  **  that  all  things  to  be 
found  to  the  west  of  the  boundary  line  ought  to  be  Chilean^ 
and  those  to  be  found  to  the  east,  things  of  Argentine, 
jurisdiction."  * 

And  he  concludes  : 

**  The  arid  and  brief  analysis  we  have  just  made  reveals  conclusively^ 
it  seems  to  us,  that  if  it  is  true  that  very  explicit  opinions  were  given 
expression  to  in  the  preliminary  negotiations  for  the  Protocol  or  during 
the  discussions  between  the  Experts,  the  Commissioners,  and  the  Depart- 
ments of  State,  and  in  the  Congresses,  this  expression  is  not  to  be  found  in 
the  fundamental  rule  of  Article  i,  that  is  to  say  in  the  place  appropriate 
for  it  in  the  Agreement  framed  and  approved  as  a  supreme  law  for 
both  sides."  * 

Article  2,  in  which  the  term  **  main  range  of  the  Andes  " 
is  found,  is  regarded  by  Dr.  Magnasco  exactly  in  the  same 
light  as  it  is  by  us.  We  have  said  that  there  is  in  it 
no  provision  whatsoever  applicable  to  the  delimitation,  and 
that  it  only  contains  a  declaration  of  political  scope,  the 
obvious  object  of  which  was  to  disavow  certain  Argentine 
pretensions  to  Pacific  ports.  The  Argentine  statesman  also 
considered  the  subject  of  the  said  clause  as  *'  matters  not  in- 
cluded in  the  original  Treaty,  and  if  not  alien  to,  at  least 
utterly  independent  of  it  .  .  ."     He  says: 


*  Loc.  cit,  p.  38.  *  Lac.  cit,  p.  39.  ^  Loc,  cit.  p.  49. 
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"  A  point  completely  different  from  those  included  in  the  Covenant 
of  1 88 1,  was  the  confirmation  by  the  Treaty  itself  of  something  which 
was  hitherto  a  mere  aspiration  without  a  positive  and  conventional 
formula,  viz.  — the  exclusive  dominion  of  the  trans-Cordilleran  nation 
over  the  Pacific  littoral,  and  our  own  dominion,  exclusive  also,  over  the 
waters  of  the  opposite  ocean ;  a  declaration,  once  for  all,  that  neither 
country  cou\d  pretend  to  encroach  on  the  littoral  of  her  neighbour."  ^ 

Finally  he   arrives  at  the  conclusion   that : 

"Save  the  provisions  of  Articles  2  and  4,  which,  in  view  of  the 
arguments  of  the  Chilean  Expert,  might  prove  illusory,  nothing  useful 
or  clear  is  contributed  by  this  additional  Agreement  [of  1893],  and 
that  respecting  the  dispute  as  to  frontier  line  in  the  orographic  zone 
(/«  zona  orogrdfica),  no  categorical  solution  is  therein  contained."  2 

To  sum  up  :  according  to  Dr.  Magnasco  the  paragraph 
containing  the  expression  **  parts  of  nvers^  taken  as  a  whole, 
introduces  no  innovation  into  the  Treaty,  and  the  expression 
itself  is  **  in  good  faith  inofficious/'  As  to  the  term  **  main 
range  of  the  Andes,"  far  from  regarding  it  as  a  "  brief 
precise  and  undoubted  formula,"  he  considers  that  it  has 
no  value  as  such,  since,  on  the  one  hand,  it  is  not  found 
in  the  first  clause,  which  is  the  proper  place  for  such  a 
formula ;  and,  on  the  other  hand,  it  is  included  in  the 
second  clause,  which  refers  to  matters  independent  of  the 
original    Treaty. 

ProfeMtonai       That  the  Protocol  of  1893  contained  no  nezv  rule 
op    ons.     j.^^  ^^  interpretation  of  the  principle  of  demarcation 

involved  in  Article  i  of  the  Treaty  of  1881,  and  that  the  cut- 
ting of  rivers  was  not  finally  specified  in  the  new  Agreement, 
were  conclusions  arrived  at  by  two  professional  Argentine 
geographers  in  a  series  of  articles  published  in  February,  1895, 
to  which  allusion  has  been  made  in  our  first  Statement  (4th 
meeting,    footnote  to  page  3).     The  Argentine  Representa- 


*  Loc.  cit,  pp.  40,  41.  *  Loc,  cit.  p.  49. 
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tive,  however,  has  made  some  remarks  (Arg.  Stat,  page 
472)  upon  those  Articles,  so  entirely  unfounded,  and  so 
misleading  as  to  their  real  import,  that  it  is  incumbent  on 
us  to  lay  them  before  the  Tribunal,  and  to  point  out  their 
more  important  statements.  These  lend  no  support  to  the 
assertions  of  the  Argentine  Representative,  which  may  be 
summed  up  as  follows  : 

1.  That  Senores  Godoi  and  La  Serna  believed  the 
continental  divide  to  be  on  ^t,  principal  cliain  of  the  Andes 
{orographically  speaking)  opposite  Mendoza  and  San  Juan. 

2.  That,  owing  to  their  insufficient  knowledge  of  the 
ground,  they  took  it  for  granted  that  the  same  thing 
occurred  along  the  whole  frontier. 

3.  That  the  data  collected  concerning  the  Patagonian 
region  destroyed  the  basis  of  their  reasoning. 

By  the  aid  of  a  few  quotations  we  shall  disprove  each 
one  of  these  assertions : 

seiior ckkioi's  '^^^  first  of  these  writers  is  the  Engineer  Senor 
op  on.  £j^jjjq  g  Godoi,  one  of  the  founders  of  the  Argen- 
tine Geographical  Institute,  who  had  occasionally  presided 
over  their  sessions,  and  been  President  of  the  Map  Commis- 
sion for  some  time.  Senor  Godoi  had  a  personal  knowledge 
of  the  Cordilleras  in  Mendoza  and  San  Juan,  but  doubt- 
less  he  had  also  a  sufficient  geographical  knowledge  of  the 
southern  regions,  since  he  must  have  been  acquainted  with 
all  the  information  brought  before  the  Commission  presided 
over  by  him,  for  the  drawing  up  of  the  maps,  and  it 
cannot  be  supposed  that  he  failed  to  see  and  take  an 
interest  in  these.  The  mere  fact  of  his  writing  public 
statements  on  the  matter  points  to  the  contrary. 

Senor    Godoi    begins     by     showing    the    absolute    and  App.  Doc. 

No.   52. 
CHAP.    XV. 


AND   ANTECEDENTS   FOR   ITS    INTERPRETATION.  499 

unequivocal  character    of  the   continental   water-parting  as 
follows  : 

"  The  South  American  Continent  extends  between  two  oceans.  .  .  . 
Tht  waters  of  this  continent  are  tributaries  to  said  oceans  and  are  conse- 
quently called  Atlantic  waters  and  Pacific  waters, 

"  Whatever  may  be  ^^farm  [lakes,  rivers,  sources]  under  which  they 
appear  on  the  surface  of  the  continent;  whatever  may  be  the  place 
[mountain,  tableland,  plain,  valley]  where  they  may  be  considered,  they 
must  be  subject  to  the  essential  classification  of  Atlantic  waters  or  Pacific 
watersy  according  to  the  side  where  the  continental  slopes  should  conduct 
them." 

Senor  Godoi  then  proceeds  to  explain  that  *'any  place 
of  the  continent "  may  be  "  characterized  as  belonging  to 
the  Atlantic  or  to  the  Pacific  continental  side"  {banda\ 
or  ** general  slope"  {pendiente),  according  to  the  course 
taken  by  the  "  rainwaters  falling  on  such  place,"  whether 
this  course  be  **  direct,  tortuous  or  partially  retrograde."  That 
"  wherever  the  continent  exists,  there  must  be  two  sides, 
two  slopes,  Atlantic  and  Pacific,  whether  there  be  any 
Cordillera  or  not  to  the  ordinary  observer."  That  "the 
continental  ridge  {cordon)  may  be  conceived  as  much  dimin- 
ished in  height,  or  as  amplified  in  widthy  as  desired  "  ;  but 
that  **  the  Pacific  waters  and  the  Atlantic  waters  can  no 
more  be  conceived  to  be  mixed  up  than  the  territories 
over  which  they  flow  towards  either  ocean,"  unless  **  the 
continent  disappears,  or  a  solution  of  continuity  such  as 
a  strait  intervenes  .  .  ."     He  states  that 

"  The  boundary  line  is  continuous^  even  if  the  Cordillera  does  not  appear 
to  be  so;  it  is  continuous  so  long  as  there  is  no  interruption  of  the 
continent." 

Alluding  to  the  interested  motives  that  underlay  the 
maintenance  of  the  "highest  summits  rule"  on  the  Argentine 
side,  he  said,  "  The  notion  of  the  high  summits  introduced  as 
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a  condition    ...    is   dangerous  *  .  .      It   is   dangerous   to 
substitute  an  expectation  oi  advantages  for  a  certainty  ..." 

Alluding  to  the  high  summits  outside  of  the  continental 
ridge,  Seiior  Godoi  says  : 

"  These  eccentric  summits  do  divide  some  waters  ;  no  sumtnits  fail  to 
do  so  .  .  .  The  fact  that  they  are  high  summits  which  divide  waters  do 
not  answer  to  the  conditions  required  for  the  boundary  line.  These  high 
summits  divide  waters  of  two  or  more  brooks  tributaries  of  one  same  river 
and  form  part  of  one  same  hydrographical  basin,  draining  directly  or  in- 
directly to  either  ocean.  Such  summits,  then,  are  within  either  territory, 
and  not  on  their  boundary  line,  though  they  are  high  and  divide  waters,^^ 

No  doubt  is  left  as  to  the  meaning  given  by  Senor  Godoi 
to  the  expression  "  principal  chain  "  when  he  says  : 

*'  The  continental  ridge  generally  runs  from  north  to  south,  but  not  in 
a  straight  line.  It  shows  inflections  that,  in  some  parts,  modify  its  trend 
almost  at  right  angles  .  .  . ;  then  the  secondary  chains  that  branch  out 
normally  to  the  principal  chain  run  in  a  north  to  south  direction  and 
usually  reach  to  an  exceptional  height,  showing  snow-capped  peaks  that 
may  induce  us  to  regard  the  secondary  chain  as  the  prolongation  of  the 
principal  oneJ^ 

Which  chain  is  to  be  characterized  as  the  principal  one 
and  which  as  secondary,  Seiior  Godoi  explains,  is  simply 
ascertained  by  following  the  course  of  the  streams  rising 
on  either  side  of  each  chain,  until  no  doubt  is  left  as  to 
which  river  basin  they  belong  to.  This  inquiry,  he  says, 
may  be  materially  difficult,  but  can  never  give  rise  to 
discussion. 

No  previous  map- surveying  is  necessary,  according  to 
Senor  Godoi  ;  local  guides  {vaqtieanos),  mule  drivers  {arrie- 
ros)  may  be  sent  to  inquire  where  the  water-parting  takes 
place. 

**  When  it  is  asceruined  by  this  humble  and  effective  method  whether 
a  place  belongs  or  not  to  the  boundary  line,  then  it  is  time  for  the 
officials  to  come    and  draw  up  records,  for  the  masons  to  erect  the 
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landmark,  for  the  surveyors  and  astronomers  to  determine  the  latitude 
and  longitude  ,  .  ." 

Referring  to  the  Treaty,  Senor  Godoi  calls  to  mind  that 
the  acknowledged  origin  of  Article  i  is  the  rule  of  International 
Law,  thus  set  forth  in  Bello's  Treatise  : 

'*  When  the  boundary  is  a  Cordillera,  the  dividing  line  runs  along  the 
highest  points  of  said  Cordillera,  passing  between  the  sources  of  the 
streams  which  flow  down  to  either  side,''  and  explains  : 

**  In  order  to  find  the  highest  points  of  a  Cordillera,  it  is  needful  to 
know  in  the  first  place  which  the  said  Cordillera  is,  and  then  what  is 
meant  by  the  highest  points  of  a  mountain  chain, 

"  In  order  to  ascertain  which  the  said  Cordillera  is,  nothing  is  gained 
by  ascribing  to  it  certain  names  as  :  principal  chain,  central  massif,  real 
Cordillera^  culminating  crest,  predominating  feature,  etc.  It  is  necessary 
to  appeal  to  the  facts,  and  these  only  will  tell  us  which  is  the  cordillera,^^ 

Then,  availing  himSelf  of  the  experience  acquired  in  his 
travels,  Seiior  Godoi  explains  to  his  reader  that  every  primary 
Andean  valley  is  laterally  confined  by  secondary  chains, 
and  these  frequently  branch  into  tertiary  spurs  of  con- 
siderable importance,  forming  valleys  where  watercourses 
run  '^  attaining  the  magnitude  of  veritable  rivers."  He 
concludes  : 

"The  opposite  tertiary  spurs  occasionally  come  almost  into  touch 
with  one  another,  intercepting  the  [primary]  valley,  and  forcing  the  river 
to  break  through  a  deep  and  narrow  gorge,  where  no  road  is  possible. 
These  spurs,  called  puentes  or  paramillosy  force  the  traveller  to  abandon 
the  river-side  and  to  ascend  a  ^cuesta '  or  zig-zag  road.  There  is  a  summit 
to  this  cuesta,  but  it  is  not  the  Cordillera  because  the  latter  does  not 
admit  being  crossed  by  the  water s,^^ 

Senor  Godoi's  comments  upon  the  case  of  *  Los  Patos ' 
valley  will  be  quoted  at  length  when  we  come  to  deal  with 
the  description  of  the  ground.  It  is  sufficient  here  to  point 
out  that  his  conclusions  on  this  case  are  that 
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''the  divortiutn  aquarum  principle  is  favourable  to  us  [the  Argentine 
Republic]  in  the  northern  region,  where  all  the  longitudinal  valleys  are 
Argentine  " ;  and  that  "the  same  principle  is  unfavourable  to  us  [the  same 
country]  in  the  southern  region,  where  the  continental  ridge  {piojineU} 
appears  to  be  found  to  the  east  of  the  highest  summits,"  as  the  cordillera 
is  broken  up  and  ''the  insular  and  peninsular  summits  attain  more 
importance." 

Finally,  to  show  indisputably  that  **  the  basis  of  Senor 
Godoi's  reasoning"  cannot  be  utterly  destroyed  "by  data 
collected  on  the  very  spot,"  it  is  enough  to  quote  the 
hypothetical  case  presented  by  him,  as  follows  : 

"We  have  passed  from  the  Atlantic  to  the  Pacific  Ocean  without 

crossing  over  any  tnountains  .    .   .    Our  course  did  not  lie  over  level 

ground  .  .  .  The  continent  exists;  there  must  be  some  ridge  ...  In 

our  journey  across  the  Continent  we  are  compelled  to  attain  a  summit 

pointy  which  belongs  to  the  dividing  line*^ 

Mor  La  Sefior    La    Serna    began    his    pamphlet    by  Am),  doc. 


optaioii.      Stating   that,  according  to  the  **  prevailing  spirit " 
of   the  Treaties  of   1881   and   1893,  the  boundary  question 

"does  not  consist  in  a  dispute  as  to  a  determined  territory,  but  simply  on 
the  right  understanding  as  to  which  is  the  divortium  aquarum^  and  the 
actual  line  of  the  highest  summits  which  divide  the  waters  between  two 
principal  hydrographic  basins  that  descend  from  either  side  of  the  sum* 
mit  edge  to  the  Atlantic  and  Pacific  shores  respectively." 

After  explaining,  like  Senor  Godoi,  that  there  must 
be,  throughout  all  the  South  American  continent,  from 
north  to  south,  a  salient  ridge  which  compels  the  waters 
that  fall  over  the  continent  to  "  flow  invariably  towards 
either  of  the  Great  Oceans  ..."  and  so  *'  determining  two 
great  principal  hydrological  basins  or  slopes "  (watersheds),^ 


\  It  should  be  noted  here  that  Senor  La  Serna,  when  referring  to  two 
oceanic  basins  or  slopes  ("  vertientes  principales  ")  uses  this  term  in  the  broadest 
sense  of  the  English  word  *  slope,'  as,  for  instance,  when  saying  "  The  Pacific  slope,* 
'*  The  Atlantic  slope "  ;  and  this  is  also  the  more  literal  sense  given  to  the  term 
"  watershed  "  in  the  expression  "  the  watershed  of  the  Nile,"  "  the  watershed  of  the 
Congo,"  used  in  the  Anglo-French  Declaration  of  March  21,  1899. 
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he    deduces    from    this    fact    which    the    natural    limit    is, 
according  to  the  Treaty  of   1881,  and  concludes  : 

"  72?  the  western  hydrological  basin  corresponds  the  Chilean  territory. 
To  the  eastern  hydrological  basin  corresponds  the  Argentine  territory, ^^ 

This  is  almost  a  literal  paraphrase  of  Dr.  Burmeister  s 
definition  of  the  boundary  line  in   1876. 

To  the  objection  raised  in  the  Argentine  Statement  as 
to  the  value  of  these  opinions,  founded,  he  says,  on  insuffi- 
cient knowledge  of  the  ground  on  the  part  of  the  writer,  the 
following  hypothetical  case  presented  by  Senor  La  Serna, 
which  answers  exactly  to  the  cases  of  Lake  Buenos  Aires 
and  San  Francisco  Pass,  is  an  eloquent  refutal : 

'*  Let  us  take  [he  says]  the  particular  case  in  which  the  line  (the  salient 
ridge)  be  apparently  interrupted  by  a  depression, 

"  This  depression  may  contain  water  and  form  a  lake^  whose  waters 
will  find  an  outlet  over  one  of  the  borders,  either  towards  the  eastern  or 
towards  the  western  slope.  The  border  opposite  to  that  where  the  over- 
flow occurs  shall  be  held  as  the  prolongation  of  the  summit  line,  as  it  is  the 
highest  of  the  two  "  [case  of  the  lake  Buenos  Aires]. 

"  Or  supposing  the  depression  to  be  waterless,  in  this  case,  in  order 
to  find  which  is  the  highest  border  and  prolongation  of  the  summit  line, 
a  geodetical  or  barometrical  levelling  must  be  recurred  to "  [case  of  the 
Piedra  Pomez  and  Laguna  Verde  depressions]  .  .  . 

"  In  the  case  where  the  dislocation  of  the  Cordillera  towards  the  east 
or  towards  the  west  be  very  considerable^  along  such  feature  there  should 
always  run  a  principal  summit  line  which  divides  the  two  hydrological 
basins,  and  though  such  division  may  be  found  on  a  plain  [as  in  the  River 
Fenix],  this  circumstance  does  not  deprive  it  of  its  character  of  a  principal 
divide,*^ 

The  opinions  of  Sefior  La  Serna  and  still  more  those  of 
Sefior  Godoi  upon  the  interpretation  of  the  Treaty  and 
Protocol,  are  very  valuable  in  themselves.  They  are  all  the 
more  valuable  on  account  of  the  time  at  which  they  were 
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issued,  since  they  prove  that,  in  1895  as  well  as  in  1886, 
there  were  "learned  Argentines"  {arjentinos  distinguidos, 
see  page  370)  who  maintained  that  the  "real  water-parting 
line  "  was  still  the  western  boundary  of  their  country,  and 
who  maintained  their  opinion  against  every  contrary  official 
and  officious  interpretation  of  the  new  Protocol,  which 
is  now  actually  said  to  be  so  explicit  as  to  the  cutting  of 
rivers. 

Both  these  opinions,  however,  are  rendered  doubly 
important  and  conclusive,  according  to  the  mode  of  reasoning 
adopted  in  the  Argentine  Statement  (page  472),  when  the 
assertion  therein  contained — that  they  are  "opposed  by 
data  collected  on  the  very  spot,  which  utterly  destroy  the 
basis  of  their  reasoning,  and  therefore  all  conclusions  drawn 
from  it" — has  been  proved  to  be  an  utterly  unfounded  state- 
ment,  as  the  preceding  examples  have  shown.  The  Argentine 
objection  being  thus  disproved,  the  argument  is  reversed, 
and  the  Argentine  Representative  must  admit  that,  as  the 
reasoning  of  Senores  La  Serna  and  Godoi  was  founded, 
if  not  on  actual  knowledge,  on  hypothetical  cases  subsequently 
verified  by  facts,  precisely  in  those  places  where  the  water- 
parting  rule  is  chiefly  objected  to  by  him  (Lake  Buenos 
Aires,  San  Martin,  etc.),  the  conclusions  drawn  from  such 
a  mode  of  reasoning  must  be  correct. 

Finally,  we  shall  consider  a  very  important  statement  of 
Sefior  La  Serna  which  has  been  met  by  a  special  and  very 
peculiar  objection  from  the  Argentine  Representative. 

The  statement  is  as  follows  : 

"  Given  the  text  of  the  Treaty  of  \%%\  and  the  Protocol  of  1893,  and 
the  prevailing  spirit  in  these  agreements,  //  is  not  possible  to  accept  the 
hybrid  existence  of  rivers^  with  two  nationalities^  in  the  orographical  nature 
of  the  Cordillera  de  los  Andes." 
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This  affirmation  is  "erroneous,"  according  to  the  Argentine 
Statement  (page  472),  because  if  it  were  not  so, 

"almost  all  the  great  rivers  in  the  world  would  have  to  be  called 
also  hybrid^  since  they  flow  through  and  cross  territories  which  are 
politically  diverse." 

Here,  as  in  so  many  other  instances,  the  Argentine 
Representative  appears  to  have  missed  the  point  of  the 
argument. 

Senor  La  Serna  did  not  say  that  the  existence  of  rivers 
with  two  nationalities  is  not  acceptable  in  itself  \  the 
Chilean  Representative  has  never  maintained  that  the  cutting 
of  rivers  by  frontier  lines  is  objectionable  in  itself  \  nor 
was  there  any  purpose  of  inquiring  whether  the  rivers 
lawfully  or  unlawfully  cut  by  the  frontier  lines  ought  or 
ought  not  to  be  called  hybrid.  The  objection  clearly  and 
unmistakably  stated  by  Senor  La  Serna  is  the  Chilean 
objection  to  the  cutting  of  rivers  within  the  extent  where 
the  Treaties  of  1881  and  1893  have  laid  down  that  the 
frontier  line  must  divide  the  waters  which  the  said  rivers 
carry  to  opposite  Oceans. 

We  have  no  doubt  that  the  Argentine  Representative 
has  made  an  exhaustive  examination  of  the  Treaties  which 
have  caused  those  territories  crossed  by  hybrid  rivers  to 
be  •'  politically  diverse."  Has  he  failed  to  find  in  any  of 
these  Treaties  references  to  the  boundary  line  where  it  crosses 
such  rivers  .'*  Has  he  met  with  a  solitary  instance  in  which 
the  line  of  a  political  boundary  cutting  a  river  was  submitted 
to  the  condition  of  "dividing  the  waters"  within  an  extent 
comprising  such  river-cutting.'*  On  the  contrary  he  must 
have  found  that  with  the  exception  of  straight  geographica 
lines — as  great  circles,  parallels  or  meridians — every  cutting 
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of  rivers — when  following  natural  boundary  lines — is  always 
specifically  or  technically  determined;  the  inevitable  con- 
sequence being  that  when  it  is  not  so  determined,  no  suck 
cutting  of  rivers  has  been  intended. 

But  why  look  for  remote  instances  of  hybrid  rivers, 
when  the  conventional  lines  of  the  52nd  parallel  and  the 
Espiritu  Santo  meridian  show  the  Tribunal  that  there  is 
no  *  abstract'  objection  to  the  cutting  of  rivers,  as  the 
Argentine  Representative  affects  to  believe?  Chile's 
Boundary  Commissioners  did  cut  rivers  along  the  5wid 
parallel  and  the  Tierra  del  Fuego  meridian,  because  it  was 
agreed  to  follow  those  lines,  whatever  features  of  the 
ground  were  met  with.  Chile  refuses  to  cut  rivers  where 
it  has  been  agreed  that  only  such  features  of  the  ground 
as  divide  the  waters  shall  be  followed. 

Pomtsintbe  ^^  must  not  omit  to  observe  in  closing  this 
i^^JI^UJj^   chapter    that    the    agreement    stipulated    in    the 

**"  Experts'  Act  of  March  10,  1893,  and  afterwards 
in  the  Protocol  of  May  i,  made  important  concessions  to 
the  Argentine  Republic. 

One  of  them  was  the  correction  of  an  error  of  the 
Treaty  of  1881,  favourable  to  Chile  in  the  determination 
by  a  given  meridian,  of  the  starting  point  of  the  demarcation 
in  Tierra  del  Fuego,  fixing  this,  in  conformity  with  the 
spirit  expressed  by  Clause  4  of  the  Protocol  which  adjudges 
to  the  Argentine  Republic  a  larger  portion  of  territory. 

The  other  was  the  assent  to  her  request  to  make  fresh 
surveys  of  the  locality  where  the  San  Francisco  landmark 
was  erected,  and  to  authorize  its  removal  in  case  *any 
error  be  discovered'  in  its  location.  The  Government  of 
Chile   had,    as  will  be  seen  later,    the  best  of  reasons   for 
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believing  and  maintaining  that  the  act  of  placing  this  land- 
mark was  irrevocable,  as  may  be  seen  further  on.  How- 
ever, the  Argentine  request  was  conceded  as  a  mark  of 
cordiality. 

It  may  be  maintained  that  the  Argentine  Government, 
favoured  by  these  two  concessions,  made  by  way  of  recipro- 
city the  declaration  that  they  had  no  right  to  claim  ports 
in  the  Pacific,  whereby,  though  they  on  their  part  con- 
ceded nothing,  they  also  contributed  to  re-establish  harmony 
between  both  countries. 

The  stipulations  relative  to  the  demarcation  in  Tierra 
del  Fuego  and  to  the  San  Francisco  landmark,  were  agreed 
by  the  Experts,  as  is  shown  by  the  Act  of  March  10. 
However,  by  their  nature  they  were  more  properly  matter 
for  a  Treaty,  and  on  this  account  the  said  Act  was  trans- 
formed into  a  Protocol  which  had  to  be  submitted  to  the 
approval  of  the  Congresses. 
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^  I  THOUGH  intimations  to  the  contrary  are  contained  in 
^  the  Argentine  Statement,  the  Argentine  Expert  and 
his  Government  cannot  have  believed,  in  May  1893.  that  the 
Government  of  Chile  had  signed  the  new  Protocol  on  the 
understanding  that  they  thereby  renounced  the  maintenance 
of  the  water-parting  rule. 

Not  only  would  there  be  no  admissible  explanation,  in 
that  case,  of  Chile's  resolute  refusal  to  admit  that  the  cutting 
of  rivers  was  prescribed  in  the  Treaty,  in  any  of  the  forms 
under  which  it  was  presented  on  the  Argentine  side  ;  but 
there  is  also  positive  proof  that  the  Expert  Senor  Virasoro, 
at  least,  could  not  labour  under  such  misapprehension. 
cuiean .         In  fact  the  Chilean  Expert  was  so  firmly  per- 

draft  In- 

■trnotiona.  suaded  of  his  colleague's  conviction  that  no  altera- 
tion or  exception  to  the  *  invariable  rule '  was  accepted  in 
Chile,  and  that  the  Protocol  was  but  the  confirmation  of  his 
(the  Chilean)  interpretation  of  the  Treaty,  that,  as  soon  as 
the  new  agreement  was  signed,  he  presented  to  Senor  Vira- 
soro draft  Instructions  for  the  Assistants  which  had  been 
prepared  at  the  Chilean  Boundary  Office  months  before. 
Senor  Virasoro,  who  was  then  on  the  point  of  starting  for 
Buenos  Aires,  said  that  he  would  take  the  draft  into  con- 
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sideration,  and  on  his  return  in  October  make  such  sugges- 
tions as  seemed  necessary. 

The  draft  Instructions  given  to  Senor  Virasoro  are  those  -^pp-  ^^' 
quoted  in  the  Argentine  Statement*  (p^g^  307)»  ^^^  the 
Tribunal  cannot  fail  to  recognize  that  these  were,  very  pro- 
perly, a  complete  set  of  working  rules,  for  the  demarcation  of 
the  water-parting  line  between  the  two  countries,  which  left 
no  doubt  or  indecision. 


*  The  whole  text  of  the  Draft  is  given  in  the  Appendix  ;  its  more  important 
clauses  referring  to  the  demarcation  are  herein  reproduced  : 

"  5.  As,  according  to  the  Treaty  and  the  Experts*  agreements,  the  water- 
parting  line  is  the  one  which  shall  serve  as  the  frontier  between  the  two 
countries,  the  demarcation  of  the  boundary  is  reduced  to  the  fixing  of  the 
accessible  points  of  said  line,  that  is  to  say,  passes  or  gaps. 

"  6.  In  the  region  of  the  Cordillera  in  which  the  course  of  the  waters  is 
continual  and  visible^  the  simple  inspection  of  the  ground  will  enable  the 
Commissions  to  fix  with  precision  the  points  of  separation  of  the  streams. 

"7.  In  the  regions  where  the  ravines  are  habitually  dry,  an  examination 
shall  be  made  of  the  declivities  of  the  ground,  to  find  each  point  of  separa- 
tion, or  beginning  of  the  opposite  valleys. 

'*  8.  Where  one  or  more  valleys  or  basins  with  no  actual  outlet  are  founds 
levels  shall  be  taken  between  the  several  outlets  of  the  said  valley  or  basin, 
in  order  to  locate  its  topographical  outlet  and  to  determine  its  hydrographi> 
cal  dependency. 

"  9.  Where  there  should  be  found,  in  the  region  of  the  water-divide,  table- 
lands or  marshes  on  which  it  is  not  possible,  with  the  aid  of  the  spirit-level,^ 
to  find  a  definite  line  of  separation  between  the  opposite  headstreams,  or 
where  there  are  springs,  rivers  or  lakes  discharging  their  waters  towards  both 
countries,  the  whole  of  the  doubtful  region  shall  be  surveyed  topographically, 
and  every  information  shall  be  collected,  which  can  serve  as  a  basis  for  effect- 
ing an  equitable  and  amicable  solution. 

"  10.  At  every  point  where  a  landmark  is  to  be  fixed  ...  an  Act  shall  be 
drawn,  wherein  it  shall  be  stated  which  are  the  opposite  valleys  between  which 
the  chosen  point  serves  as  a  separation.  ..." 

In  submitting  this  translation  of  Senor  Barros  Arana's  Draft  Instructions,, 
it  must  be  remarked  that,  with  regard  to  it,  the  Argentine  Representative  has 
fallen  into  an  obvious  error  when  insisting  on  his  translation  of  the  term 
"  vertientes  "  in  Clauses  6  and  9  by  "  slopes."  For  though  it  is  easy  to  under- 
stand how  the  "  course  of  the  waters,"  being  clear,  allows  the  "  separation  of 
the  streams  "  flowing  in  opposite  directions  to  be  fixed  with  precision,  it  is  not 
so  easy  to  understand  the  bearing  of  the  former  circumstance  on  "  the  separa- 
tion of  slopes."  And  it  is  even  more  incomprehensible  how  a  "  well-defined 
line  of  separation  of  slopes"  could  be  searched  for  amidst  "tablelands  oi- 
marshes." 
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draft  IB^ 

ttruMma.  Foreign  Affairs  prevented  his  return  in  October, 
and  his  successor,  Senor  Quirno  Costa,  only  arrived  at  Santi- 
ago at  the  end  of  December.  The  latter  submitted  to  his 
colleague,  Seiior  Barros  Arana,  draft  Instructions  which,  he 
said,  were  essentially  the  same  as  were  submitted  by  him  to 
Seftor  Virasoro,  but  contained  some  incidental  alterations 
introduced  in  Buenos  Aires.  In  fact  the  articles  relating  to 
preliminary  work  and  to  geographical  observations  were 
couched  in  almost  identical  terms,  but  in  place  of  Articles 
5  to  ID  relating  to  the  demarcation  the  following  were 
substituted  : 

'*  4.  The  chief  of  each  sub-commission  shall  have  a  copy  of  the 
Protocol  of  May  i,  1893,  published  in  the  Boletin  Oficial  of  the  Argen- 
tine Republic,  and  in  the  Diario  Oficial  of  Chile,  so  as  to  adjust  their 
proceedings  strictly  to  what  is  stipulated  in  this  international  agreement, 
which  is  a  law  in  both  Republics  \  they  shall,  in  consequence,  make  the 
investigations  that  may  be  necessary  in  order  to  ascertain  the  situation  of 
the  principal  chain  of  the  Cordillera  de  los  Andes,  and  on  this  chain 
they  shall  search  for  the  line  of  separation  of  its  lateral  slopes  :  that  is 
to  say  its  peculiar  water-parting  line. 

"  Where  the  principal  chain  of  the  Cordillera  be  perfectly  clear ^  the 
simple  inspection  of  the  ground  will  enable  the  commissions  to  fix  with 
precision  the  points  of  separation  of  the  international  frontier,  and  the 
definitive  landmarks  shall  be  placed,  though  still  subject  to  the  approval 
of  the  Experts. 

"5.  When  the  principal  chain  of  the  Andes  should  appear  developed 
into  high  valleys  and  extensive  plateaus,  in  which  the  water-parting  line 
of  said  Cordillera  be  not  clear^  a  survey  of  the  doubtful  district  shall  be 
undertaken,  and  all  needful  information  shall  be  collected  as  may  be 
conducive  to  the  amicable  decision  of  the  Experts." 

Seftor  Barros  Arana  objected  to  this  draft  chiefly  on 
account  of  the  particular  meaning  given  to  the  words  **  water- 
parting  line."  It  is  noteworthy  that  while  Senor  Quirno 
Costa  continued  to  maintain  that  the  Experts  were  not 
empowered  to  interpret  the  Treaties,  his  draft  Instructions 
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were  simply  a  one-sided,  inaccurate  and  incomplete  interpreta- 
tion of  the  same.  While  in  the  Chilean  draft  the  different 
cases  in  which  the  water-parting  might  be  determined, 
whether  by  the  course  of  the  waters,  by  the  declivities  of  the 
ground,  or  by  topographical  levelling,  and  the  essential  case  of 
double  drainage,  were  successfully  and  logically  dealt  with, 
and  no  possible  case  was  left  without  solution.  In  the  Argen- 
tine draft  the  real  difficulty  that  occurs,  under  the  '  highest 
summits  '  or  '  main  chain  '  criterion,  is  not  actually  dealt 
with  at  all,  viz. :  wAai  ts  the  peculiar  ^feature '  that  will  enable 
the  Assistant  Commissioners  to  recognize,  among  many  high 
.  summits,  which  are  the  ^highest  summits  which  divide  the  waters' 
as  mentioned  in  the  Treaty,  and,  among  several  parallel  chains, 
zvhich  is  the  ^principal  chain '  mentioned  in  the  Protocol  ? 

It  cannot  be  denied  that,  in  order  to  enable  the  Assistant 
Commissioners  to  mark  out  the  dividing  line  on  the  ground, 
the  Instructions  should  give  them  such  technically  precise 
rules  for  finding  the  line,  as  would  cover  all  doubtful  cases. 
The  Chilean  Expert,  who  interpreted  the  Treaties  arriving 
at  the  conclusion  that  the  water-parting  was  the  boundary 
stipulated  as  far  as  the  52nd  parallel,  laid  down  rules  enabling 
the  Commissioners  to  find  the  line,  and  his  duty  was  thus 
accomplished. 

On  the  other  hand,  the  Argentine  Expert  was  unable  to 
accomplish  the  same  duty ;  he  interpreted  the  Treaty — though 
he  disclaimed  doing  so — in  the  sense  that  "  the  peculiar  water- 
parting  line  of  the  principal  chain  of  the  Cordillera  "  was  the 
boundary  line  stipulated,  but  he  laid  down  no  rule  for  "  ascer- 
taining the  situation  "  of  that  principal  chain,  though  this  is 
precisely  what  was  more  needed  than  anything  else  in  the 
Instructions.     \{  tJte  water-divide  was  not  to  be  the  boundary, 
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if  peculiar  watersheds  of  the  different  links  of  a  certain 
orographic  chain  were  only  to  be  incidental  in  the  demarca- 
tion, then,  whether  such  peculiar  water-partings  were  clear  or 
not,  was  of  less  importance  than  whether  the  chain  itself  was 
clearly  to  be  distinguished  among  others.  The  difficulty  to 
be  anticipated  in  the  demarcation  was  not  in  the  *  height' 
of  the  valleys  or  in  the  *  extension '  of  the  plateaus,  as  Senor 
Quirno  Costa  was  well  aware.  Supposing  the  *  main  chain  ' 
criterion  to  have  been  adopted,  the  difficulty  would  have  con- 
sisted in  the  circumstance  that  although  in  many  well  known 
cases—such  as  the  **  Valle  de  los  Patos,"  **Valle  Hermoso," 
**  Vallede  Lonquimay,"  **  Vallede  Lacar" — the  water-partings 
peculiar  to  every  range  encircling  each  of  these  valleys  were 
all  perfectly  clear,  there  was  no  telling  how  "  the  situation  of 
the  principal  range "  might  be  ascertained  ;  and,  as  Senor 
Quirno  Costa  saw  no  way  out  of  this  difficulty,  he  appears 
to  have  sought  in  the  *'  high  valleys "  and  '*  extensive 
plateaus  "  a  pretext  for  general  surveys,  the  result  of  which 
would  be  to  enable  the  Argentine  Government  to  decide, 
on  the  ground  of  convenience,  as  to  the  extent  of  land  they 
required,  without  being  embarrassed  by  any  precise  principle 
of  demarcation. 

The  views  of  the  Experts  were  as  irreconcilable  as  ever. 
However,  both  Governments  being  anxious  that  the  demar- 
cation of  the  boundary  line  should  proceed  along  the  con- 
siderable extent  where  no  difficulties  were  anticipated,  it  was 
decided  to  send  a  Commission  of  Assistants  to  the  central 
part  of  the  country,  and  to  give  them  instructions  which 
should  not  deal  with  the  difficulties  that  were  to  be  appre- 
hended in  other  regions. 

Both    Experts,  in  consequence,  refrained  from  embodying 
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in  the  Instructions  their  own  interpretation  of  the  Treaty, 
and  on  January  i,  1894,  a  compromise  similar  to  that  of 
1892  was  arrived  at,  so  as  to  enable  the  Commissions  to  start 
at  once. 

The    principal    Articles    of    these    Instructions   are    as 
follows : 

"  Article  5.     Operations  on  the  ground, 

"  It  having  been  agreed,  according  to  Article  i  of  the  Protocol  of  May  i 
last,  that  the  Experts  and  the  Sub-Commissions  who  are  to  act  in  the 
Cordillera  de  los  Andes  shall  hold  as  an  invariable  rule  of  their  pro- 
ceedings the  principle  established  in  the  first  part  of  Article  i  of  the 
Treaty  of  188 1,  these  Sub-Commissions  shall  investigate  the  situation  in 
the  said  Cordillera  of  the  principal  chain  of  the  Andes,  in  order  to  seek 
in  the  same  the  most  elevated  summits  which  divide  the  waters,  and 
shall  mark  out  the  frontier  line  on  its  accessible  parts,  so  as  to  make  it 
pass  between  the  sources  flowing  down  to  either  side." 

"  Article  6.  In  the  regions  in  which,  as  is  foreseen  in  the  second  part 
of  Article  i  of  the  Treaty  of  1881  and  Article  3  of  the  Protocol  of  1893, 
the  water-parting  line  should  not  be  clear  owing  to  the  existence  of  certain 
valleys  formed  by  the  bifurcation  of  the  Cordillera,  the  Commissioners 
shall  undertake  the  necessary  topographical  surveys,  so  as  to  obtain  the 
data  for  determining  the  geographical  condition  of  the  demarcation 
mentioned  in  aforesaid  Article  3  of  the  Protocol,  and  shall  embody 
their  information  in  a  map  which  they  shall  present  to  the  Experts  to 
the  effect  mentioned  in  the  same  Article." 

The  Chilean  Expert,  like  the  Chilean  Government,  intent 
on  Arbitration,  as  a  mean  for  solving  any  question  that 
might  be  raised  concerning  the  boundary,  did  not  wish  to 
place  an  obstacle  in  the  way  of  the  demarcation  where  no 
question  was  raised,  and  so  agreed  that  **  the  situation  of  the 
principal  chain  "  should  be  investigated,  provided  **  the  most 
elevated  summits  which  divide  the  waters  "  were  to  be  sought 
for  thereon,  instead  of  2Siy  peculiar  water-divide.  And  thus, 
even  if  the  Argentine  Commissioners  should  indicate  some 
particular  chain  as  being  the  principal  one,  owing  to  features 
or  characteristics  not   mentioned   in  the   Treaties  or  in  the 
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Instructions,  the  boundary  line  could  never  be  demarcated  on 
it,  unless  the  water-parting  summits  were  found  thereon. 
,_,     *.  As  Sefior  Barros  Arana  could  not  obtain  from 

(^^^  his  colleague  any  precise  definition  as  to  the  prac- 
^^^pri^<d-  tical  or  technical  meaning  which  he  gave  to  the 
expression  "  the  principal  chain  of  the  Andes " 
which  he  insisted  in  using  in  the  Instructions,  he  wished  at 
least  not  to  leave  room  for  doubt  in  this  respect,  and  accord- 
ingly made  the  following  statement — not  after,  as  is  implied 
in  the  Argentine  Statement  (page  311),  but  before  signing  the 
Instructions,  as  appears  from  the  fact  that  they  form  part  ot 
the  Minute  of  proceedings  wherein  the  Instructions  were 
approved  : 

"  The  Chilean  Expert  declares  that  ...  by  the  words  ^encode-  App.  Doc. 
namienio  principal  de  ios  Andes*  he  means  the  uninterrupted  line  of 
summits  which  divide  the  waters  and  which  form  the  separation  of  the 
hydrographic  basins  or  regions  tributary  to  the  Atlantic  towards  the 
east,  and  the  Pacific  towards  the  west,  thus  determining  the  limit 
between  both  countries  according  to  the  principles  of  geography,  the 
Treaty  of  Limits,  and  the  opinion  of  the  most  distinguished  geographers 
of  either  country." 

To  this  declaration  the  Argentine  Expert  replied 

''That  he  regretted  his  colleague's  insistance  in  laying  down  a 
definition  as  to  what  he  understood  by  '  encadenamiento  principal  de 
Ios  Andes,'  as  it  did  not  come  within  the  powers  of  the  Experts  .  .  . 

**  That,  as  the  Sub-Commissions  were  to  do  the  work  and  as  the  exist- 
ence of  the  principal  chain  in  the  Cordillera  de  Ios  Andes  was  a  unique 
fcut,  and  as  all  the  operations  of  the  said  Sub-Commissions  are  subject  to 
the  Experts*  approval  .  .  .,   the  latter  could  always  repair  any  error, 

C I  wa        •        •        • 

"  That  by  virtue  of  these  considerations  he  was  called  upon  to  deal 
with  the  words  used  by  the  Chilean  Expert  for  defining  the  *  encade- 
namiento principal  de  Ios  Andes '  .  .  ." 

These  quotations  are  sufficient  to  enable  us  to  point  out 
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.  the    inexplicable   contradiction     into   which    the     Argentine 
Expert  has  been  led. 

If  it  did  not  come  within  the  powers  of  the  Experts  to 
state  in  a  definition  which  were  the  features  that  might 
enable  the  Commissioners  to  recognize  as  such  the  *  principal 
chain '  and  distinguish  it  from  other  chains,  how  could  it  be 
within  their  powers  to  state  that  the  existence  of  such  a  chain 
was  a  fact,  and  a  unique  fact  ? 

The  declaration  of  the  Chilean  Expert  is  criticized  in  the 
Argentine  Statement  (page  313),  on  the  ground  that  there  is 
no  **  uninterrupted  line  of  crests  which  divide  the  waters  in 
the  farm  that  is  alleged.''  It  has  not  been  alleged  that  the 
division  of  the  waters  is  made  under  any  particular  form,  as 
the  word  "  cumbre  "  (summit)  does  not  imply  anything  of  the 
kind.  This,  however,  will  be  dealt  with  further  on  ;  what 
we  wish  to  point  out  at  present  is  that  the  declaration  of  the 
Argentine  Expert  is  much  more  open  to  criticism  than  his 
colleague's.  For  so  long  as  there  are  waters  and  water- 
courses in  a  region,  the  existence  of  a  main  *  water-parting ' 
as  an  indisputable  feature  is  a  necessity  of  nature ;  whereas 
within  a  mass  of  partly  unexplored  mountains,  a  *  main  chain  ' 
is  no  necessity  of  nature,  and  its  identification,  even  after 
complete  surveys,  is  always  open  to  discussion,  unless  certain 
recognizable  features  necessarily  existent  are  agreed  upon 
before  as  its  essential  characteristics. 

Before  the  departure  of  the  Commissions  (in  1894)  the 
Chilean  Expert  communicated  to  his  Government  the  Instruc- 
tions which  had  been  issued  and  his  explanation  and  declaration 
as  to  the  meaning  of  the  words  "principal  chain  of  the  Andes." 
The  Minister  for  Foreign  Affairs,  replying  on  behalf  of  the 
Government,  made  the  following  important  statement,  which 
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involves  a  final  confutation  of  all  the  assertions  contained  in 

App.  Doc. 

the  Argentine  Statement  respecting  disagreements  of  opinion     ^o-  56. 
between  the  Chilean  Expert  and  his  Government. 

"I  wish  to  state  that  the  opinions  emitted  by  you  ...  as  to  the 
meaning  to  be  ascribed  to  the  words  *  encadenamiento  principal  de  los 
Andes '  are  the  same  as  have  been  invariably  maintained  by  my  Depart- 
mmt^  and  the  same  as  the  undersigned  held  in  Justification  of  the  Protocol 
of  May  I  last,  before  the  Congress^ 

The  declaration  of  the  Chilean  Expert  as  to  the  meaning 
that  he  attributed  to  the  words  "  encadenamiento  principal  de 
los  Andes,"  and  the  express  approval  that  the  Chilean 
Government  gave  to  this  declaration,  completely  deprive  the 
Instructions  of  January  i,  1894,  of  value  as  an  argument 
in  support  of  the  Argentine  contention  as  to  the  concurrence 
of  the  Chilean  Government  with  the  views  of  the  Argentine 
Government  regarding  the  principle  of  demarcation. 

It  is  almost  needless  to  remark  that  the  Instructions  in 
themselves,  apart  from  the  interpretation  that  each  Expert 
gave  to  them,  were  not  binding  for  the  Governments,  the 
more  so,  as  the  approval  of  this  particular  interpretation  had 
been  officially  expressed.  Further  on  it  will  be  seen  that, 
when  negotiating  the  Arbitration  Agreement  of  1896,  the 
Argentine  Government  tried  to  include  the  Instructions  of 
January  1894 — irrespective  of  the  Chilean  Expert's  declar- 
ation— amongst  the  Agreements  by  the  provisions  of  which 
the  Arbitrator's  decisions  should  be  regulated,  but  that  Chile 
refused  to  give  a  further  official  recognition  to  those  Instruc- 
tions under  any  form  not  including  the  Chilean  Experts 
declaration  in  their  regard. 

commeniM.         ^^^   Commissioners,    however,   departed   with 

"JS^^j,^.    their  instructions  and  the  demarcation  began  in  the 

central    region,    at   the  head   of    the    Tinguiririca 
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Valley.  As  the  point  of  the  water-parting,  the  Paso  de  las 
Damas,  was  situated  on  a  well  known  track,  and  as  there 
could  be  no  doubt  as  to  the  ultimate  course  of  the  streams 
rising  there,  the  Chilean  Commissioner  proposed  at  once 
the  erection  of  the  first  landmark.  The  Argentine  Com- 
missioner nevertheless  delayed  his  acceptance  of  the  Chilean 
proposal  for  nearly  a  month,  without  any  plausible  reason,  as 
no  extensive  survey  was  being  carried  on. 

As  the  significance  of  the  Record  drawn  up  on  this  occa- 
sion has  been  questioned  in  the  Argentine  Statement,  and 
some  misleading  assertions  have  been  made  as  to  the  proce- 
dure followed,  it  is  important  to  give  some  details  as  to  how 
it  came  to  be  agreed  upon. 

The  Commissioners  arrived  at  the  foot  of  the  '  Paso 
de  las  Damas*  (in  34°  53'  S.  lat.)  on  February  10,  1894. 
The  Chilean  Commissioner  encamped  in  the  Tinguiririca 
Valley,  and,  after  ascertaining  the  place  of  water-parting  at 
the  co/y  and  the  fact  that  the  sources  on  the  opposite  side 
flowed  down  towards  the  Tordillo  stream,  the  course  of  which 
into  the  Rio  Grande  and  Rio  Colorado  had  been  ascer- 
tained as  far  back  as  1846,  he  proposed  the  erection  of  the 
landmark  without  further  delay. 

The  Argentine  party  encamped  by  a  brook  flowing  to  the 
Rio  Tordillo,  and  set  about  determining  the  latitude  and  mea- 
suring the  distance  from  their  encampment  to  the  co/.  At 
last,  on  March  8,  they  agreed  to  draw  up  the  Act  of  delimita- 
tion, and  the  Argentine  Commissioner,  Senor  Dellepiane, 
asked  his  Chilean  colleague,  Senor  Bertrand,  to  propose  a 
formula. 

Senor  Bertrand  made  a  draft  in  the  form  which  was  subse- 
quently approved,  save  in  the  sentence  couched  thus  ; 
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^* .  .  .  have  agreed  to  erect  a  landmark  at  the  point  of  the  water-part- 
ing iinty  commonly  called  Paso  de  las  Damas  ..." 

which  Seftor   Dellepiane  suggested   should   be  replaced  by 
this  : 

**.  .  .  have  agreed  to  erect  a  landmark  at  the  point  of  the  principal 
chain  of  the  Andes,  commonly  called  Paso  de  las  Damas.  ..." 

Seeing  that  both  parties  were  agreed  as  to  the  division  of 
the  waters  being  a  feature  of  the  place,  and  that  the  Chilean 
Expert  had  declared  this  to  be,  in  his  view,  the  essential 
feature  of  the  principal  chain  of  the  Cordillera,  Sefior  Ber- 
trand  proposed  to  combine  both  formulae,  stating  that  the  site 
of  the  landmark  agreed  upon  was  situated  on  **  the  principal 
chain  of  the  Andes  which  divides  the  waters." 

This  proposal  was  immediately  accepted  and  the   Record 
signed  in  this  form  : 

"  The  undersigned  .  .  .  have  agreed  to  erect  a  landmark  on  the  App-  ^<^ 
point  of  the  principal  chain  of  the  Andes  which  divides  the  ivaters,  com- 
monly called  Paso  de  las  Damas,  a  point  that  serves  as  a  means  of  com- 
munication between  the  Chilean  Valley  of  Tinguiririca  and  the  Argentine 
one  of  the  River  Tordillo.  In  conformity  with  Article  7  of  our  Instruc- 
tions, we  record  in  this  Minute  that  at  the  aforesaid  Paso  de  las  Damas, 
two  streams  {vertientes)  diverge,  the  western  one  flowing  into^he  canyon 
bearing  the  same  name,  a  tributary  of  the  Chilean  river  Tinguiririca, 
and  the  eastern  one  to  the  stream^  {arroyo)  named  La  Linea,  which, 
joining  with  that  named  Las  Choicas,  forms  lower  down  the  Argentine 
river  Tordillo." 

The  Argentine  Representative  has  made  several  observa- 
tions upon  this  Record  : 

I.  That  **  the  Assistants  stated  that  they  souzht 

Argentina  re-  ^         ^ 

Aet?<i^miu  ^^^  ^^^  main   chain,  and  in  it  they  selected  a  point 
^^•^       named    *  Paso  de  las  Damas,*    which  divides   the 
waters."     (Arg.  Stat,  p.  445.) 


*  The    synonym  of    "vertiente"  and    "arroyo"   is  thus  established   in  the 
Argentine  translation  (Argentine  Statement,  page  445). 
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2.  That  the  Commissions  "  were  not  in  a  position  to 
know  what  rivers"  were  Chilean,  and  which  Argentine,  that 
they  merely  '*  took  note  of  the  existence  of  the  streams,"  but 
"did  not  inquire  whether  they  empty  into  oceans,  whether 
they  percolate  the  soil,  "  or  whether  "  they  change  their  course 
and  penetrate  the  chain,'*  etc.  ( Arg.  Stat,  pp.  446,  447). 

3.  That  *'  the  Record  does  not  say  that  the  main  chain 
divides  the  waters,  though  it  could  have  done  it." 

To  the  first  remark  we  need  only  reply  that  no  statement  is 
made  on  the  Records  as  to  how  the  point  was  selected  ;  as  a 
matter  of  fact,  no  statement  of  this  kind  could  well  have 
been  made,  apart  from  the  circumstances  of  the  water-parting 
which  was  the  only  one  inquired  into,  no  orographical  investi- 
gations having  been  carried  out  by  either  Commission  in  this 
case. 

To  the  second^  that  the  inquiries  as  to  the  ulterior  course  of 
the  rivers  alluded  to  were  not  made  because  this  course  was 
known  long  ago.  Let  it  suffice  to  refer  to  Plate  xv.  of  the 
Atla^  de  la  Repiiblica  Argentina,  published  in  1889  by  the 
Argentin^^:  Geographical  Institute,  in  which  the  final  course 
of  Rio  Tordillo  and  that  of  Rio  Tinguiririca  were  traced 
beyond  doubt.  Moreover,  Av^  Lalleman£s  map  was  pub- 
lished in  1885,  still  more  detailed  and  accurate.  Besides, 
Senor  Bertrand  had  with  him  guides  who  were  personally 
acquainted  with  the  ground,  as  far  as  the  junction  of  Rio 
Tordillo  and  Rio  Grande — not  Rio  Atuel  as  is  erroneously 
stated  in  the  Argentine  Statement  (page  447) — and  was  in 
possession  of  geographical  information  collected  for  a  trans- 
andine  railway  in  that  region,  etc.  How  the  Argentine 
Representative  can  assert  that  the  Boundary  Commissioners 
were  not  in  a  position  in    1894  to  know  which  rivers  were 
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Chilean   and  which    Argentine,  in    the   face   of    the   above 
information  it  is  difficult  to  conceive. 

The  third  statement  is  even  more  to  be  wondered  at  : 

"  It  is  not  the  main  chain  of  the  Andes  which  divide  the  waters, 
according  to  the  Minute." 

The  Argentine  Representative  pretends  that  the  sentence 
**  the  point  of  the  principal  chain  of  the  Andes  which  divides 
the  waters,  commonly  called  Paso  de  las  Damas,  a  point 
which  serves  as  a  means  of  communication  .  .  ."  signifies 
that  *'  the  point  .  .  .  called  Paso  de  las  Damas  is  the  only 
thing  that  divides  the  waters,  not  the  principal  chain."  In  the 
first  place,  this  statement  is  not  grammatically  tenable,  for  it 
such  a  thing  had  been  meant,  they  would  have  written  thus : 

"  The  point  of  the  principal  chain  of  the  Andes  commonly  called  Paso 
de  las  Damas,  a  point  which  divides  the  waters  and  serves  as  communi- 
cation, etc.  ..." 

The  manner  in  which  the  final  text  of  the  Act  was  agreed 
to,  as  we  have  just  stated  on  Senor  Bertrand*s  authority, 
shows  that  the  only  discussion  that  arose  over  the  terms  of 
the  Act  was  whether  the  point  should  be  localized  on  "  the 
water-parting  line  "  {la  lima  divisoria  de  las  aguas)  or  on  **  the 
principal  chain  of  the  Andes  "  (el  encadenamiento  principal 
de  los  A?ides)y  that  the  question  was  settled  by  a  compromise, 
and  that  the  point  was  localized  on  **  the  principal  chain  of 
the  Andes  which  divides  the  waters  "  [el  encadenamiento 
principal  de  los  Andes  que  divide  las  aguas). 

The  object  publicly  proclaimed  by  the  Governments  being 
the  speedy  demarcation  of  all  the  sections  of  the  line  where 
no  difficulty  was  anticipated,  the  Chilean  Commissioner  rapidly 
investigated,  during  the  month  of  March  1894,  four  important 
points  of  the  water-parting  line  (these  points  bear  the   Nos. 
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157-160  in  the  Chilean  line)  and  proposed  the  erection  of 

landmarks  thereon.      Only  the  first  of  these,  however,  was 

accepted  by  the  Argentine  Commissioner,  a  Record  similar  to 

the  first  being  drawn  up  on  the   i8th  of  March,    and  the  App.  Doc. 

suspension  of  the  works  was  proposed  some  days  after  (25th 

of  March)  by  the  Argentine  Commission. 

Berision  of         ^^  ^^^  same  time  that  the  demarcation  was  thus 
"**  **"     commenced  in  the  Central  region,  another  Commis- 


sion was  sent  to  the  San  Francisco  district,  to  carry 
out  the  revision  of  the  landmark  agreed  upon  in  Article  8  of 

the  Protocol   of  1893. 

The  Experts  agreed  that  the  Argentine  Expert  should  App.  Doc. 
issue  Instructions  for  the  revision  to  his  Assistants.  The  Chilean 
Assistants  were  only  to  lend  their  material  aid  to  the  expedi- 
tion and  survey,  as,  from  the  Chilean  Expert's  point  of  view, 
the  information  already  available  on  this  point  was  sufficient 
to  characterize  it  as  a  point  of  the  water-parting  line. 

The  Instructions  issued  by  the  Argentine  Expert  revealed 
the  same  indefiniteness  that  had  characterized  his  former 
draft  (of  the  same  origin)  : 

"  Operations  of  reconnaissance  and  verification  shall  be  undertaken  in 
the  region  where  the  provisional  landmark  is  erected,  as  well  as  in  the 
parts  of  the  Cordillera  where  it  shall  be  deemed  convenient  or  necessary 
in  order  to  determine  the  starting  point  for  the  demarcation  according  to 
the  Treaty  of  Limits  and  the  Protocol  of  May  i  last." 

Which  were  the  circumstances  or  features  to  be  reco7i' 
noitred  or  verified'^.  How  was  the  convenience  or  the  neces- 
sity  for  such  operation  to  be  ascertained  ?  On  these  points 
the  Instructions  were  silent. 

How  these  Instructions  were  carried  out  on  the  ground 
is  related  in  the  Record  dated  March  7,    1894.  "^^P-  ^^- 

It  is  therein  stated  that,  after  a  short  survey,  the  Com- 
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missioners  were  agreed  that  the  landmark  erected  in  1892  • 
was  "  really  situated  at  the  place  called  Paso  de  San  Fran- 
cisco and  on  the  spot  which  must  be  topographically  termed  San 
Francisco  Pass  or  Gap^  according  to  the  present  Com?nissionersy 

The  Argentine  Commissioner,  however,  though  unable 
to  give  any  topographical  or  geographical  foundation  for  his 
opinion,  stated  that  "the  point  where  the  landmark  was 
erected  was  not  in  conformity  with  the  Treaty  of  1881  and 
the  Protocol  of  1893";  and  asked  the  Chilean  Commission 
to  co-operate  in  a  survey  towards  the  West.  The  Chilean 
Commissioners  gave  their  assistance,  though  protesting  that 
the  survey  was  unnecessary.  On  March  14  the  survey 
was  completed,  **  the  Argentine  Commission  stating  that 
they  considered  the  surveys  already  made  to  be  sufficient  and 
regarded  them  as  closed." 

It  is  interesting  to  compare  the  reports  of  the  two 
Commissions.  The  Chilean  Commissioner  (May  10,  1894),  App.  doc. 
referring  to  a  map  drawn  up  according  to  data  collected  by 
both  Commissions,  established  that  the  geographical  or 
topographical  outlets  of  the  hollow- basins  of  Laguna  Verde 
and  Maricunga  were  towards  Chile,  that  the  drainage  of 
the  '  Vegas  de  San  Francisco '  hollow  basin  was  towards 
Argentina,  and  consequently  the  San  Francisco  Pass  was 
a  point  of  the  water-parting  line,  and  the  landmark  was 
•correctly  placed. 

The   Report  of  the  Argentine  Commission  was  sent  by  ^     j^^ 
the  Argentine  Expert    from  Buenos  Aires  on  August    14,     ^°-^^ 
1894,  with  a  communication,  which  contained  the  unexpected 
statement  that 

"  the  opportunity  has  arisen  for  us  to  order  our  Assistants  to  remove  the 
provisional  landmark  of  San  Fratuisco^  to  the  place  where  it  ought  to  be 
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erectedy  according  to  the  Treaty  of  Limits,  in  order  to  comply  with  Article 
8  of  the  Protocol  of  May  i,  1893,  and  to  enable  the  Argentine  Republic 
to  retain  her  dominion  and  sovereignty  over  all  the  territory  which 
extends  to  the  East  of  the  principal  chain  of  the  Cordillera,  in  accordance 
with  what  is  prescribed  in  Article  2  of  the  Protocol  interpretative  and 
explanatory  of  the  said  international  Agreement." 

This  statement  was  founded  on 

"  the  Report  of  the  Argentine  Sub-Commission,  maps  and  photographs 
annexed,  wherefrom  it  results  that  the  provisional  landmark  does  not 
stand  on  the  principal  chain,  and  that  the  place  where  it  has  been 
erected  does  not  even  correspond  to  the  divortia  aquaruniy  which, 
besides,  cannot  be  sought  for  outside  of  the  principal  chain  of  the 
Andes." 


It  will  be  remarked  that  only  negative  information  was 
tendered  by  the  Argentine  Expert  and  his  Assistants.  They 
were  quite  sure  that  the  landmark  was  wrong,  but  they 
were  not  equally  sure  where  its  right  place  was.  The 
Report  of  the  Argentine  Commissioners  was  not  more  explicit^ 
since  it  was  indicated  therein  that  "the  real  Andean  Cor- 
dillera seemed  to  be  divided  into  two  chains  {cordones)^'  and 
it  was  vaguely  insinuated  that  the  principal  one  was  that 
containing  the  mountains  called  "  Bonete,"  **  Ojos  del  Salado  " 
and  '*Tres  Cruces." 

The   Chilean   Expert  answered  on  September  27  main-  App.  Doc. 

^  .     '^  No.  63.- 

taining  his  previous  opinions,  and  stating  once  more  that 
the  uninterrupted  divartium  aquarum  line  "  constituted  the 
distinctive  and  essential  feature  of  the  principal  chain  of 
the  Andes,"  according  to  the  definition  of  the  Treaty. 
Referring  to  Article  i  of  the  Protocol,  in  which  'parts  of 
rivers '  are  mentioned  as  lying  on  either  side  of  the  boundary 
line,  he  also  stated  that  he  regarded  as  such  the  discon- 
tinuous   and    interrupted    watercourses   where   waters   sink 
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into  hollow  depressions  of  the  ground,  such  as  were  found 
on  both  sides  of  the  San  Francisco  Pass. 

Senor  Quirno  Costa  delayed  his  reply  to  the  communi- 
cation of  the  Chilean  Expert  until  December  14,  and  left 
for  Santiago  before  his  colleague  had  any  time  to  answer 
him,  had  he  felt  any  inclination  to  do  so.  There  was  no 
object,  however,  in  prolonging  the  controversy.  In  his 
communication  of  December]  14,  1804,  Senor  Quirno  Costa,  App.  Doc 

J     ^'  ^^  -^  No.  64 

as  his  predecessors  had  done,  committed  himself  to  the 
contradictory  statements  that  "  the  Experts  were  not  called 
upon  to  interpret  the  international  agreements,  but  to  apply 
them,'*  that  a  declaration  '' anent  the  cutting  of  rivers" 
was  included  in  the  Protocol,  and  also  that  '*  the  cutting 
of  rivers  is  implicitly  established  by  the  Treaty  of  188 1." 

The  Tribunal  will  recognize  that  to  pretend  that  a 
declaration  to  the  effect  that  "  all  the  lands  and  waters 
[parts  of  rivers  included]  lying  on  either  side  of  a  boundary 
line  shall  belong  to  the  owners  of  the  territories,"  is  anent 
to  the  declaration  that  **  rivers  shall  be  cut,"  is  at  best  but 
an  interpretation,  and  a  very  weak  one ;  and  that  to  say 
that  **  the  cutting  of  rivers  is  implicitly  established "  is  to 
recognize  that  it  is  not  *' explicitly  established,"  and  in  con- 
sequence is  but  another  interpretation.  So  that  the  Argen- 
tine Expert  began  by  denying  himself  the  right  to  interpret 
the  Treaties,  but  proceeded  forthwith  to  interpret  them. 

The  latter  part  of  Senor  Quirno  Costa's  communica- 
tion (Arg.  Stat,  p.  322)  contained  moreover  statements 
of  personal  reminiscences  which  Senor  Barros  Arana  could 
in  nowise  corroborate,  and  the  latter  rightly  judged  that  it 
would  not  serve  the  purpose  of  the  demarcation  to  enter 
into  a  discussion  on  this  subject. 
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We  need  only  point  out  to  the  Tribunal  that  Senor 
Quirno  Costa  acknowledges  that  **  during  the  course  of  the 
negotiations  we  [the  Argentine  Minister  and  Argentine 
Expert]  insisted  on  establishing  said  cutting  of  rivers  and 
you  [the  Chilean  Expert]  refused  to  allow  it  to  be  inserted 
in  the  Protocol "  ;  also  that  when  he  alleges  that  Sefior  Barros 
Arana  stated  that  this  '  cutting  of  rivers '  should  be  left 
to  be  included  in  the  Instructions  that  the  Experts  were  to 
give  to  the  demarcating  Sub-Commissions,  he  only  partially 
stated  the  case,  for,  as  already  explained,  what  Sefior  Barros 
Arana  really  said — when  Sefior  Quirno  Costa  urged  him  to 
acquiesce  in  the  cutting  of  rivers,  as  he  expected  to  obtain 
the  consent  thereto  of  the  Chilean  Government — was,  that 
he  would  be  ready  to  discuss  the  Instructions  for  the  said 
cutting,  of  rivers  only  after  the  Chilean  Government,  dis- 
regarding his  opinion,  should  have  formally  acquiesced  in 
it  and  not  before. 

The  Chilean  Government,  however,  far  from  accepting 
the  cutting  of  rivers,  rejected  every  proposition  tending  to 
this  purpose,  and  the  Chilean  Congress  gave  their  approval 
to  the  Protocol  on  the  understanding  that  the  words  *'  prin- 
cipal chain  of  the  Andes "  could  mean  nothing  different 
from  the  **  most  elevated  summits  which  divide  the  waters,'' 
as  the  latter  were  pronounced  to  be  the  invariable  rule^  and 
the  water-parting  line  the  geographical  condition  for  the 
demarcation. 

Moreover,  as  the  actual  point  at  issue  in  the  communi- 
cations exchanged  between  the  Experts  on  August  14, 
September  27,  and  December  14  was  the  removal 
of  the  San  Francisco  landmark,  the  Chilean  Expert  de- 
cided   that    it    would    be    better   to    close    the    controversy, 
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and,  on  the  arrival  of  Senor  Quirno  Costa  at  Santiago  a 
few  days  after  his  last  note,  proposed  to  him,  with  the 
consent  of  the  Chilean  Government,  to  submit  the  case  at 
once  to  arbitration.  Senor  Quirno  Costa  did  not  consent 
to  this,  and  only  intimated  that  he  was  sending  once  more 
a  surveying  party  to  the  San  Francisco  district,  in  order  to 
seek  an  amicable  way  out  of  the  difficulty.  The  new 
Argentime  surveying  party  brought  back  different  informa- 
tion from  the  first,  and,  consequently,  a  new  proposal  to 
remove  the  San  Francisco  landmark  as  far  west  as  the 
Maricunga  ridge  was  made  by  the  Argentine  Expert.  The 
Chilean  Expert,  who  wished  that  the  geographical  condition 
of  the  demarcatipn  should  be  scientifically  determined,  as 
this  was  a  case  in  which  the  water-parting  was  not  clear, 
afterwards  sent  an  independent  surveying  party  so  as  to 
have  all  information  ready  in  case  arbitration  were  ultimately 
appealed  to. 
opemttims        Meanwhile,    the    demarcating    sub-commissions 

ofdemaroa- 

tton  In  1W5.  having  being  mcreased  to  five,  one  landmark  was 
erected  on  March  4,  1895,  in  34'*  20'  S.,  and  two  others  ^CP'^^- 
on  February  24  and  March  27  respectively  of  the  same 
year,  in  39''  10',  each  of  these  landmarks  being  stated  to 
lie  on  the  "  principal  chain  of  the  Andes  which  divides  the 
waters,"  and  between  the  sources  or  headwaters  {vertientes) 
of  two  streams,  respectively  tributary  of  well  known  rivers 
of  Chile  and  Argentina. 

However,  no  progress  was  being  made  by  the  demarca- 
ting party  who  had  erected  *  Las  Damas  '  and  *  Santa 
Elena '  landmarks  the  previous  year,  as  the  Argentine  Com- 
missioners, not  finding  between  the  different  parts  of  the 
water-parting  ridge  an  orographical  connection  answering  to 
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their  ideas  of  a  "  main  chain  "  were  at  a  loss  how  to  proceed. 
The  hesitations  of  the  Argentine  Experts  and  his  Com- 
missioners found  their  way  into  the  Press.  Seftor  Magnasco 
inserts  in  his  book  the  following  from  a  letter  dated  in  Santi- 
ago, February  4,  1895.^ 

"The  Argentine  Commissions  cannot  agree  with  those  of  Chile, 
as  to  the  places  in  which  the  provisional  landmarks  should  be  erected. 
The  former  seek  for  the  Andine  chain  according  to  the  Treaty  of 
Limits;  the  others  insist  on  seeking  the  division  of  the  waters  on 
the  branches  or  bifurcations  of  the  massif.  I  have  detailed  informa- 
tion that  this  is  happening  between  the  Tinguiririca  and  the  Plan- 
chon,  where,  from  Santa  Elena,  a  western  deviation  of  the  Central 
ridge  seems  to  present  itself  clearly.  According  to  the  water-parting 
rule,  the  landmarks  would  be  placed  outside  of  the  natural  boundary,  as 
at  Tiburcio  [Pass]  and  Vergara  [Pass],  while,  according  to  reliable 
information,  a  simple  inspection  tends  to  show  that  these  passes  lie  on 
a  secondary  formation,  even  geologically  diverse  from  the  true  Andes." 

On  March  27  the  newspaper  La  Tribuna  of  Buenos 
Aires  alluded  to  the  same  disagreement,  and  asserted  that, 
though  It  was  officially  denied,  they  had  information  about 
it,  but  ** reserved  the  details  until  the  landmarks  between  Santa 
Elena  Pass  and  el  Planchon  should  be  placed."  Events 
proved  the  Tribuna  and  Seftor  Magnasco  to  have  been 
right  as  to  the  existence  of  the  disagreement;  and,  though 
the  Argentine  Commission  never  made  a  formal  proposal 
because  they  had  no  real  principle  of  demarcation  to  work 
upon,  they  were  all  the  time  trying  to  find  a  "  highest  crest 
watershed"  which  would  leave  in  Argentine  territory  the 
headwaters  of  the  Chilean  River  Teno. 

Even  one  year  later,  on  February  29,  1896,  Senor  Alcorta, 
the  Argentine  Minister  for  Foreign  Affairs,  told  the  Chilean 
Minister  with  whom  he  was  negotiating 


'  Magnasco,  La  Cuestion  del  Norte^  p.  44. 

CHAP.   XVI.  H 


528  WORK  OF  DEMARCATION  AFTER  THE  PROTOCOL. 

**  that  there  was  a  disagreement  with  respect  to  the  marking  out  of  the 
line  between  Santa  Elena  Pass  and  a  neighbouring  one,  as  the  Chilean 
Commissioners  persisted  in  tracing  the  line  so  as  to  embrace  the  head- 
waters (las  fuentes  orijinarias)  of  the  River  Teno,  while  the  Argentine 
Commission  insisted  on  following  the  most  elevated  summits." 

Tbe  Argen-        At  the  Same  time  that  the  Argentine  Press  made 

tine  Prem 

and  the  known  these  disagreements  to  the  public,  they 
p«^  threw  all  the  blame  on  the  Chilean  Expert  and 
tried  to  create  the  impression  that  his  theory  of  the  conti- 
nental divide,  or  the  general  division  of  the  waters,  had  no 
basis  at  all  in  the  Treaties.  This  could  only  be  effected  by 
mutilations  or  alterations  of  the  texts,  and  to  this  they 
resorted. 

To  quote  only  one  example — Doctor  Francisco  P. 
Moreno,  published  in  La  Nacion  of  February  3,  4,  and  5, 
1895,  a  lengthy  article  in  which,  while  he  professes  to 
faithfully  interpret  the  Treaty  of  1881  and  the  Protocol 
of  1893,  he  omits  to  quote  the  text  of  these  "sacred 
documents,"  as  he  called  them,  even  in  their  fundamental  Ar- 
ticles.    He  merely  states  that,  according  to  these  documents, 

"  the  Cordillera  de  los  Andes,  in  its  principal  chain  is  our  boundary,  and 
I  do  not  see  any  insurmountable  difficulties  that  might  prevent  the 
demarcation  along  this  chain,  given  the  physical  conformation  of  the 
Cordillera,  which  cannot  be  confounded  with  the  surrounding  orographical 
features." 

The  artiqje  was  full  of  misleading  statements,  asserting,  for 
instance,  that  Article  i  of  the  Treaty  of  1881  "mentioned  the 
divortia  aquarum  of  the  high  summits  '*  and  that  the  Protocol 
prescribed  "  the  crossing  of  rivers  and  parts  of  rivers''  etc. 

These  and  similar  publications  signed  by  Argentine 
statesmen  such  as  Senores  Irigoyen,  Virasoro,  etc.,  in  which 
the  Chilean  Expert  was  usually  charged  with  maintaining  a 
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capricious  interpretation  of  the  Treaties,  were  reproduced  in 
Chile  with  little  in  the  way  of  comment.  Seftor  Barros  Arana 
thought  that  he  ought  not  to  allow  misconceptions  to  be 
formed  on  a  matter  so  easy  to  explain,  nor  did  he  see  any 
ground  for  shrinking  from  explaining  it  himself.  Conse- 
quently, in  a  brief  statement,  supplemented  by  the  text  of  the 
Treaties,  he  laid  before  the  public  all  the  antecedents  of  the 
boundary  question,  especially  demonstrating  that  the  true  and 
only  principle  or  condition  of  demarcation  contained  in  the 
Treaties  for  the  tracing  of  the  eastern  boundary  was  the 
water-parting. 

The  Argentine  Government  objected  to  this  premature 
"  unravelling  of  doctrines  to  the  public,"  as  it  is  termed  in  the 
Argentine  Statement  (page  324),  in  which  it  is  also  stated  that 
they  *'  thought  prudent  to  inquire  to  what  extent  this  Gov- 
ernment [the  Chilean]  shared  his  opinions."  The  Chilean 
Government  merely  observed  that  the  statement  of  the  Expert 
had  no  official  character,  but  neither  on  this  occasion  nor  on 
any  other  did  they  give  the  least  indication  that  there  was  a 
single  opinion  of  their  Expert  which  they  did  not  share ;  and 
when,  some  days  after,  a  member  of  the  Senate  at  Santiago 
inquired  of  the  Minister  for  Foreign  Affairs  during  the  session 
whether  there  was  any  truth  in  the  statement  published  in  the 
Argentine  Press  as  to  Seftor  Barros  Arana's  statement  having 

been  officially  disavowed,  that  Minister  answered  immediately 
that  nothing  of  the  kind  had  taken  place. 

As  usual,  the  Argentine  Expert  and  Government  objected 
to  the  "  unravelling  of  doctrines "  that  were  not  their  own, 
probably  because  they  had  no  fixed  doctrine  of  interpretation 
to  unravel,  as  every  incident  in  the  demarcation  helped  to 
prove. 
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Two  significant  incidents  occurred  at  the  begin- 
^!^^^  ning  of  1896  in  this  connexion.  While,  near  the 
of  the  Aietm.  ^^^.j^  parallel — where  the  water-parting  takes  place  in 

the  more  westerly  of  the  two  principal  Cordilleras — no  greater 
difficulty  was  experienced  in  obtaining  the  consent  of  the 
Argentine  Commissioners  for  the  erection  of  landmarks  on 
the  water-parting  line  than  the  delay  occasioned  by  the  late 
arrival  of  the  Argentine  Commissioners,  it  was  still  not 
possible  to  agree  on  the  form  of  the  Records.  The  Argen- 
tine Commisioners  refused  now  to  state  that  each  landmark  was 
**a  point  of  the  principal  chain  of  the  Andes  which  divides 
the  waters  "  according  to  the  formula  sanctioned  by  two  years' 
use,  and  wished  the  Chilean  Commissions  to  describe  these 
landmarks  as  lying  on  **the  division  of  the  waters  of  the 
principal  chain  of  the  Andes."  The  latter  formula  not  being 
accepted,  the  Records  for  the  five  landmarks  agreed  upon 
were  drawn  up  on  a  bilateral  form.  App.  Doc. 

No.  66. 

Thus,  the  want  of  a  fixed  principle  of  demarcation  resulted 
in  rejecting  to-day  what  was  accepted  yesterday,  and.  even  the 
very  formula  they  proposed  to  substitute  could  not  always 
agree  with  the  result  they  anticipated,  for  in  the  event  of  the 
boundary  line  cutting  a  river  how  could  the  point  of  inter- 
section be  said  to  belong  to  **  the  water-parting  line  of  the 
principal  chain  of  the  Andes "  } 
«„  ...       The  second  incident  was  even  more  sicfnificant. 

The  *'RUiil "  ^ 

landmariu.  Qn  February  21,  the  Chilean  and  Argentine 
Commissions  for  the  demarcation  in  the  vicinity  of  the 
39th  parallel,  encamped  in  the  neighbourhood  of  '  Rilul,' 
were  nearly  agreed  on  the  erection  of  two  landmarks  on 
points  of  the  water-parting  at  this  place — which,  as  the  map 
shows,  is  situated  on  the  same  ridge  as   the  landmarks   of 
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*  Reigolil '  and  *  Coloco  '  erected  the  previous  year — and, 
after  a  meeting,  separated  on  the  understanding  that  they 
Height  be  able  to  draw  up  the  Record  in  five  or  six  days 
more. 

In  the  meantime,  however,  Senor  Moreno,  who — though 
not  holding  an  official  position  at  the  time — took  great  interest 
in  the  boundary  question,  visited  the  Reigolil  landmark,  and 
was  surprised  to  find  it  at  the  bottom  of  a  **  continuous  valley 
{quebrada)  between  the  western  plain  and  the  Alumine  "  [River]; 
he  was  of  opinion  that  this  place  *'could  with  difficulty  be  con- 
sidered as  the  Andean  backbone  without  further  investiga- 
tions "  ;  that  "  the  huge  mighty  mass  of  Sollipulli  seemed  to 
be  the  southern  extension  of  the  snow-clad  summits,"  etc.^  in 
short,  the  "  main  chain  "  here  was  no  longer  something  which 
could  not  be  confounded  with  the  surrounding  features." 

Senor  Moreno  also  visited  the  encampment  of  the 
Argentine  Commissioner,  and  on  March  5,  the  latter  came 
to  the  Chilean  encampment  and,  disregarding  all  previous 
verbal  agreements,  expressed  the  decided  opinion  that  "  the 
Rilul  landmarks  were  not  situated  on  the  principal  chain  of 
the  Andes,"  and  invited  the  Chilean  Commissioners  to  seek 
that  chain  on  the  "snow-clad  summit  of  Quetrupillan  and 
those  lying  to  the  north  and  to  the  south  of  the  same." 

As  the  Chilean  Commissioners  could  not  agree  to  seek 
further  west  something  already  found  where  they  stood,  a 
formal  Act  was  drawn  up  two  days  later  (March  7).  Am).  Doc 

The  objection  of  the  Argentine  Commissioners  to  the 
water-parting  line  had,  after  Dr.  Moreno's  visit,  reached  such 
a  point  that  they  even  denied  to  the  Chilean  Commissioner 


*  Moreno,  Excursion  of  NeuqueUy  etc,  p.  38. 
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the  right  to  leave  trigonometrical  landmarks  on  the  said 
line. 

After  the  drawing  up  of  this  Act  the  demarcation  remained 
at  a  deadlock  in  the  region  of  the  39th  as  well  as  in  that  of 
the  35th  parallel.  The  Chilean  Commissioners  continued 
methodically  investigating  every  accessible  point  of  the  water- 
parting,  and  proposing  to  their  colleagues  the  erection  of 
landmarks,  which  were  invariably  declined  on  the  plea  of 
"  further  surveys  being  required." 

On  March  27,  1897,  the  Argentine  Commissioner,  in 
the  region  of  the  39th  parallel,  wrote  to  his  colleague  stating 
that  he  was  exploring  the  mountainous  region  between  the 
Sollipulli  and  Quetrupillan  volcanoes, 

"  as  they  needed  these  elements  of  judgment  in  order  to  be  able  to 
form  an  opinion  as  to  iht principal  chain  or  massif  of  the  Andes,  in  its 
most  elevated  summits^  where  the  real  uppermost  line  or  backbone  of  the 
Cordillera  should  clearly  appear." 

As  there  could  not  be  any  unbroken  backbone  line  between 
Sollipulli  and  Quetrupillan,  since  the  deep  valley  of  the  river 
Maichin  is  interposed,  the  Chilean  Commissioner  inquired  of 
his  colleague  (April  2)  if  he  could  tell  him 

"  which  were  the  distinctive  features  of  the  principal  chain  of  the 
Andes,  and  which  the  technical  characteristics  that  would  enable  any  one 
to  identify  the  said  chain  on  the  ground  so  that  no  doubt  could  arise." 

To  this  the  Argentine  Commissioner  gave  the  customary 
answer  (April  1 2)  that  he 

"was  not  authorized  to  enter  into  interpretations  which,  according  to 
his  judgment  belonged  to  the  department  of  the  Experts,  and  that  he 
was  guided,  in  his  survey  of  the  ground  by  the  Treaty  of  1881,  the 
Protocol  of  1893  and  the  Instructions  issued  by  the  Experts." 

Thus  the  Argentine  Government,  the  Argentine  Expert, 
and  the  Argentine  Commissioners  were  always  holding  up  the 
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international  agreement  as  a  convenient  shield  under  which 
to  extend  their  search  for  valleys  and  fields  as  far  west  as 
suited  their  convenience,  but  they  persistently  refused  to 
define,  as  arising  from  the  Treaty,  any  precise  binding  rule  or 
principle  of  demarcation. 

Doubtless  there  were  two  strong  motives  for  this  conduct : 
the  first  was  the  utter  impossibility  of  extracting  from  the 
Treaties  any  precise  principle  of  demarcation,  technically 
applicable  as  an  invariable  rule  to  each  and  every  point  of  the 
boundary  line  (as  far  as  the  52nd  parallel)  outside  of  the 
general  water-parting  between  the  two  countries  ;  the  second 
motive  was  the  obvious  fear  that,  while  the  demarcation  was 
not  effected  in  the  Aconcagua  region,  any  principle  of 
demarcation  based  on  the  elevation  of  the  summits  or  on  the 
importance  of  the  chains  alone,  would  infallibly  lead  to  the 
result  of  leaving  to  Chile  the  valley  of  Los  Patos. 
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THE  NEGOTIATIONS  FOR  THE  AGREEMENT  OF  ARBITRA- 
TION DATED  APRIL  17,  1896,  AND  DISAGREEMENT  OF 
THE  EXPERTS  SENORES  BARROS  ARANA  AND  MORENO. 

IN   a  communication  addressed  to   the    Chilean    Minister 
for  Foreign  Affairs,  Seflor  Barros  Arana,  alluding  to  his 
meetings  with  Seftor  Pico  in   1892,  said  : 

Proposal  "  ^"  ^^^  course  of  these  conferences,  when  I  saw  the  disputes 

for         arising  that  were  destined  to  make  the  boundary  demarcation 

^'of^wa*"  so  difficult,  I  suggested  to  Senor  Pico  the  expediency  of  re- 

ronowod  In  curring  to   the   Arbitration  established  in  the  Treaties,  as  the 

189ft.        most  practical  means  of  bringing  such  difficulties  to  a  close. 

Senor  Pico  always  avoided  giving  me  a  direct  answer  in  this  respect. 

But  I  had  also  to  discuss  these  matters  with  Senor  Don  Jos^  de  Uriburu 

(the  Argentine  Plenipotentiary),  and,  having  represented  to  him  that  the 

disagreement  which  had  arisen  would  entail  a  long  delay  in  the  work  of 

demarcation,  and  perhaps  unknown   complications,  I  proposed  to  him 

in  the  name  of  the  President  of  the  Republic  of  Chile  a  solution  which 

might  be  formulated  in  the  following  or  other  similar  terms : 

"  *  Chile  and  the  Argentine  Republic  being  desirous  of  carrying  out 
amicably  the  boundary  demarcation  stipulated  in  1881,  and  of  avoiding 
all  cause  of  disagreement  and  difficulty,  hereby  agree  to  request  the 
Gk)vemment  of  .  .  .  (the  Government  which  the  Argentine  Republic 
might  select  among  six  or  eight  which  would  be  proposed  to  her  by 
Chile)  to  carry  out  the  demarcation  on  the  ground  according  to  the 
terms  of  the  Treaty.  Chile  and  the  Argentine  Republic  would  each 
pay  half  the  cost  of  the  said  operation.' 

"  I  stated  to  Senor  Uriburu  that  this  would  be  the  work  of  two  or 
three  years,  at  the  termination  of  which  this  long-standing  dispute  would 
be  settled  for  ever,  and  settled  in  an  equitable  manner,  and,  what  was 
still   better,   in  a   peaceful  and   friendly  way,  strengthening  the  good 
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.  relations  which  should  exist  between  the  two  countries.  Senor  Uriburu 
replied  to  me  that  he  had  no  instructions  to  negotiate  an  agreement  of 
this  kind  .  .  ."    (Note  dated  September  8,  190a) 

In  October  1895,  in  view  of  the  difficulties  met  with  in 
the  demarcation  owing  to  the  reasons  already  mentioned  in 
a  previous  chapter,  Senor  Barros  Arana  submitted  the  same 
proposition  to  his  colleague,  Seftor  Quirno  Costa,  who  then 
accepted  it,  coupled  with  that  relative  to  the  abandonment 
on  the  part  of  Chile  of  the  region  of  the  Puna  de  Atacama. 

In  this  connection  a  draft  agreement  was  drawn  up  by 
both  Experts,  the  first  clause  of  which  reads  as  follows  : 

"  A  scientific  Commission,  composed  of  three  persons  versed  in 
geography  and  International  Law,  appointed  by  a  friendly  Government, 
shall  effect,  applying  the  Treaties  of  1881  and  1893,  the  placing  of  the 
landmark  or  landmarks  in  the  Cordillera  de  los  Andes,  in  those  cases 
where  neither  the  Sub-Commissions,  the  Experts,  nor  the  Governments 
'  could  reach  an  agreement  as  to  the  point  or  points  in  which  the  said 
landmarks  should  be  erected.  The  decision  of  the  scientific  Commission 
shall  be  rendered  in  the  name  of  the  Sovereign  or  Government  it  may 
represent."  ^ 

The  Argentine  Plenipotentiary  and  Expert,  Seiior  Quirno 
Costa,  who  had  accepted  this  agreement,  left  for  Buenos 
Aires  with  the  object  of  obtaining  his  Government's  approval 
to  this  proposition.  On  this  occasion,  however,  the  same 
thing  happened  as  had  occurred  in  1893  ^^  connection  with 
the  agreement  of  the  Experts,  Senores  Barros  Arana  and 
Virasoro,  of  the  10th  of  March  :  the  Argentine  Government 
did  not  accept  it.  And  the  reason  they  gave  in  this  case  for 
rejecting  an  agreement  which  their  Representative  in  Chile 
considered  advisable  in  his  capacity  of  Expert  and  diplo- 
matist, was  the  same  as  that  given  in  1893,  namely:  that 
they  wished  at  any  cost  to  have  a  *'  main  chain  of  the  Andes," 
which  was  not  stipulated  in  the  Boundary  Treaty,  appear  as 

*  Varela,  La  Republica  Argentina  y  Chile  :  Historian  etc.,  p.  367. 
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the  frontier  line,  without  even  taking  care  to  define  it  with 
some  precision.  The  alteration  suggested  by  the  Argentine 
Minister  for  Foreign  Affairs  was  shaped  in  these  terms  : 

'^A  scientific  Commission  composed  of  three  persons  versed  in 
geography  and  international  law  appointed  by  a  friendly  Government, 
shall,  by  strictly  applying  the  Treaties  of  1881  and  1893,  effect  the 
erection  of  the  landmark  or  landmarks  in  the  main  chain  of  the  Cordillera 
de  los  Andesy  in  the  cases  where  neither  the  Experts  nor  the  Govern- 
ments could  come  to  an  agreement  as  to  the  point  or  points  where  those 
landmarks  should  be  placed  in  the  said  chain."  ^ 

The  Chilean  Expert  did  not  accept  these  alterations,  and 
naturally  could  not  agree  to  them,  as  it  was  not  within  his 
power  to  alter,  even  in  its  terms,  the  Treaty  of  1881,  which 
defines  the  frontier  line  by  fixing  it  on  the  highest  summits 
of  the  Cordillera  de  los  Andes  which  divide  the  waters. 

Owing  to  these  divergences,  and  in  conformity  with  the 
prescriptions  of  the  Treaties  which  say  that  the  Governments 
must  endeavour  to  remove  the  disagreements  of  the  Experts, 
the  negotiation  of  the  above  quoted  agreement  was  resumed 
through  diplomatic  channels  at  Santiago  in  February,  1896, 
and  continued  there  to  its  termination.  At  that  time  there 
was  no  Chilean  Minister  at  Buenos  Aires,  and,  it  being 
advisable  for  the  prompt  despatch  and  success  of  the  negotia- 
tions already  begun  that  there  should  be  statesmen  on  the 
spot  in  touch  with  the  Argentine  Government  and  able  to 
give  them,  in  certain  cases,  explanations  which  might  be 
needed,  the  Government  of  Chile  decided  that  their  Pleni- 
potentiary in  Uruguay,  Don  Carlos  Morla  Vicufia,  residing 
at   the   neighbouring   city   of    Monte- Video,   should   betake 


*  Varela,  La  RepHblica  Argentina  i  Chile  :  Historia  de  la  demarcacion^  etc., 
P-  371. 
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himself  to  Buenos  Aires  to  render  this  important  service  of 
co-operation. 

The  Argentine  Statement  reads  as  follows  in  this  respect 

(page  331): 

*'  During  the  negotiations  which  preceded  this  Agreement  .  .  . 
the  opportunity  was  presented  to  one  of  the  Chilean  Representatives, 
Senor  Carlos  Morla  Vicuna,  especially  accredited  to  the  Argentine  Govern' 
ment  for  the  settlement  of  the  existing  difficulties ^  to  interpret  the  spirit  of 
the  Treaties  in  forced 

This  assertion  is  based  on  an  error.  At  no  time  during 
these  negotiations  was  Seflor  Morla  Vicuna  accredited  as  the 
Representative  of  Chile  to  the  Argentine  Government,  and 
in  the  first  conversations  that  he  had  with  President  Uriburu 
and  his  Minister  for  Foreign  Affairs,  Dr.  Alcorta,  he  was  at 
special  pains  to  state  that  he  was  not  invested  with  any 
official  mission ;  that  he  had  come  to  Buenos  Aires  simply^ 
to  co-operate  in  a  work  of  peace,  and  that  no  declaration  on 
his  part  would  be  of  any  value  unless  his  ideas  were  accepted 
by  the  Minister  for  Foreign  Affairs  of  Chile.  And  this  is 
perfectly  conceivable  since,  as  has  been  said,  the  negotiation 
was  started  and  was  being  carried  on  at  Santiago  between 
the  Chilean  Minister  for  Foreign  Affairs  and  the  Argentine 
Plenipotentiary,  Senor  Quirno  Costa,  Seftor  Morla  Vicufla 
at  Buenos  Aires  being  merely  an  assistant  whose  mission  was 
confined  to  clearing  up  and  supporting  the  Chilean  proposals 
in  a  confidential  manner  as  regards  the  Argentine  Govern- 
ment. 

It  is  important  to  bear  in  mind  the  true  character  of 
Sefior  Morla  Vicufia's  mission  at  Buenos  Aires  during  the 
negotiations  of  the  Agreement  of  1896,  because  the  Argentine 
Representative,  when  saying  that  he  was  "  especially  accre- 
dited to  the  Argentine  Government  for  the  settlement  of  the 
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existing  dif5ficulties,  to  interpret  the  sfnrit  of  the  Treaties  in 
force/'  might  mislead  the  Tribunal  as  to  the  value  of  the 
opinions  which  Seflor  Morla  Vicuna  might  have  emitted,  or 
of  the  proposition  he  might  have  drafted.  The  documents 
emanating  from  Seflor  Morla  Vicuna,  which  the  Argentine 
Representative  produces  in  his  Statement,  do  not  in  the 
slightest  degree  favour  the  defence  of  the  Argentine  thesis  ; 
however,  it  is  advisable  to  establish  clearly  that  they  had  no 
other  value  than  that  attaching  to  a  private  opinion,  which  no 
doubt  deserved  respect,  but  which  cannot  be  considered  as  an 
interpretation  of  the  Treaties  given  by  a  person  specially  and 
officially  authorized  for  the  purpose.  Hence,  it  would  have 
been  better  not  to  have  laid  stress  upon  the  confidential 
mission  of  Senor  Morla  Vicuna,  which  supplies  no  antecedent 
for  the  interpretation  of  the  Agreement  of  1896,  upon  the 
construction  of  which  he  had  not  the  slightest  influence,  as 
may  be  seen  further  on,  and  as  to  which  no  protocolized 
documents  can  be  produced. 

As  has  just  been  said,  in  the  month  of  February  1896 
the  first  conferences  between  the  Chilean  and  Argentine 
Ministers  were  held  at  Santiago  as  to  what  should  be  the 
matter  of  the  projected  Agreement.  The  first  was  the  con- 
stitution of  the  Arbitration  ;  but  Seflor  Guerrero,  the  Chilean 
Minister  for  Foreign  Affairs,  wished  to  utilize  the  opportunity 
presented  by  the  drawing  up  of  the  said  Agreement,  in  order 
that  the  two  countries  might  make  mutual  concessions,  the 
result  of  which  would  have  been  highly  favourable  at  moments 
when  their  friendly  relations  seemed  to  be  fairly  strained. 
Seflor  Guerrero's  project  contained  three  main  bases,  which 
are  stated  in  the  following  telegram,  dated  February  14, 
addressed  to  Seflor  Morla  Vicufla  : 
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(Official.)  ''I  have  had  some  conferences  with  Quirno  Costa 
trying  to  find  some  bases  of  agreement,  founded  on  those  whichy  as 
you  know  J  were  agreed  to  between  himself  and  Barros  Arana, 

'•The  Chilean  Government  would  be  disposed  to  acknowledge  in 
favour  of  the  Argentine  Republic  in  an  absolute  and  direct  manner 
her  right  to  the  Puna  de  Atacama,  establishing,  without  any  detour 
or  any  need  of  intervention  on  the  part  of  Bolivia  that  Chile  and 
the  Argentine  Republic  delimitate  from  the  23^  S.  by  the  Cordillera  de 
los  Andes,  along  the  line  which,  starting  from  Licancaur,  follows  by 
Tonar,  Pular,  Llullaiyaco  towards  Tres  Cruces,  where  the  San  Francisco 
landmark  shall  be  removed. 

**  //  would  be  established  that  this  Agreement  is  made  as  the  result  of 
a  compromise^  so  that  this  line  may  not  be  alleged  later  on  as  a  precedent 
in  fixing  the  boundary  further  south^  nor  in  order  to  determine  which 
range  must  be  considered  as  the  Cordillera  de  los  Andes, 

*'The  second  basis  would  be  to  establish  that  a  scientific  coni- 
mission,  appointed  by  a  friendly  Government,  which  would  be  designated 
immediately,  shall  fix  the  boundary  line  by  applying  the  Treaties  of 
1881  and  1893,  and  the  Agreement  at  present  being  drawn  up  in  each 
case  where  neither  the  Experts  nor  the  Governments  might  reach  an 
agreement  as  to  the  point  in  which  a  landmark  should  be  placed.  ... 

'*The  third  basis  would  be  that  the  Argentine  Republic  will  ac- 
knowledge immediately  in  favour  of  Chile  the  right  to  a  certain  extent 
of  coasts  along  the  channels  to  which  the  latter  part  of  Article  2  of 
the  Protocol  of  1893  refers.  ... 

"...  the  extent  covered  would  be  from  Mount  Aymond  as 
far  as  Tres  Montes,  and  from  this  point  the  line  of  the  Treaty  of  1881 
would  follow. 

•'The  third  basis  is  a  condition  sine  qua  non.  The  acknowledg- 
ment of  the  Puna  meets  with  great  resistance  here,  especially  in 
Congress,  and  could  only  be  accepted  if  it  should  appear  that  the 
Agreement  gives  us  some  advantages  since  Arbitration  must  logically 
be  considered  as  an  equally  favourable  or  adverse  solution  for  either 
party. 

"  An  Agreement  of  this  kind  would  contain  in  its  first  and  third 
bases  reciprocal  acts  of  acknowledgments,  and  the  intention  of  both 
countries  to  serve  each  other,  leaving  to  each  other  that  which  each 
of  them  deems  necessary  for  the  integrity  of  its  territories ;  and  in  the 
second  one  a  solution  is  established  which  shall  decide,  with  equal 
guarantees  to  both,  the  difficulties  which  might  arise  .  .  ." 

The  conferences  held  at  Santiago  between  the  Chilean 
and  Argentine  Ministers  turned  upon  these  bases  of  Agree- 
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ment,  which  answered  to  a  project  of  compromise  according 
to  which  Chile  would  acknowledge  the  Argentine  Republic's 
ownership  of  the  Puna  de  Atacama,  and  the  Argentine 
Republic  would  acknowledge  Chile's  ownership  of  a  de- 
termined extent  of  coasts  in  the  channels  between  parallels 
46°  and  52*".  Senor  Guerrero  laid  them  before  Seftor  Morla 
Vicufta  in  order  that  the  latter  might  support  them  as 
regards  the  Government  at  Buenos  Aires  by  specially 
adducing  considerations  arising  out  of  the  necessity  that 
both  countries  should  make  mutual  concessions,  for,  should 
the  Argentine  Republic  not  grant  them,  the  Agreement 
would  surely  not  be  approved  by  the  Congress  of  Chile. 

Seflor  Morla  Vicufta  did  not  therefore  formulate  any 
project,  but,  in  fulfilment  of  his  commission,  confined  himself 
to  impressing  upon  the  Argentine  Government  the  advis- 
ability of  putting  an  end  to  past  divergences  by  means  of 
a  Treaty  inspired  by  sentiments  of  mutual  fraternity.  But, 
as  it  was  observed  to  him  that  the  second  of  the  bases 
proposed  by  the  Minister  for  Foreign  Affairs  of  Chile,  which 
was  an  almost  textual  reproduction  of  the  first  bases  of 
the  Agreement  drawn  up  by  the  Experts  at  the  end  of  the 
previous  year,  left  the  cause  of  those  divergences  subsisting 
by  speaking  of  the  "Cordillera  de  los  Andes"  in  the  place 
of  "  main  chain  of  the  Andes,"  Seftor  Morla  Vicuna  suggested 
the  idea  of  embodying  the  different  definitions  of  the  frontier 
line  which  both  parties  drew  from  the  Treaties,  in  one 
single  declaration  which  might  end  all  ambiguities,  and  being 
invited  to  word  it,  he  did  so  in  the  following  terms,  re- 
produced on  page  331  of  the  Argentine  Statement: 

"The  part  of  Article    i   of  the  Treaty  of  July   23,   1881 :    *the 
boundary  line  shall  run  over  the    highest   summits  which  divide  the 
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waters  and  shall  pass  between  the  sources  flowing  down  to  either  side ' ; 
the  sentence  of  Article  i  of  the  Protocol  of  May  i,  1893 :  *  there  shall 
be  held  as  perpetually  belonging  to  the  Argentine  Republic  and  as 
under  her  absolute  dominion  all  the  lands  and  all  the  waters,  to  wit : 
lakes,  lagoons,  rivers,  and  parts  of  rivers,  brooks,  springs  lying  to 
the  east  of  the  line  of  the  highest  summits  of  the  Cordillera  de  los 
Andes  which  divide  the  waters ;  and,  as  the  property  and  under  the 
absolute  dominion  of  Chile,  all  the  lands  and-  all  the  waters,  to  wit : 
lakes,  lagoons,  rivers,  and  parts  of  rivers,  brooks,  springs  lying  to 
the  west  of  the  highest  summits  of  the  Cordillera  de  los  Andes  which 
divide  the  waters ' ;  and  the  explanation  of  Article  2  of  the  same 
Protocol  of  1893  •  'according  to  the  spirit  of  the  Boundary  Treaty  the 
Argentine  Republic  retains  her  dominion  and  sovereignty  over  all  the 
territory  extending  to  the  east  of  the  main  range  of  the  Andes  as  far 
as  the  Atlantic  coast,  and  the  Republic  of  Chile  the  territory  to  the 
west  as  far  as  the  Pacific  coast  * ;  it  is  understood  that  they  designate 
as  frontier  line  between  both  countries  the  line  or  the  series  of  points  of 
intersection  of  the  two  eastern  and  western  inclined  planes  forming  the 
backbone  or  continuous  summit  of  the  continent  from  the  parallel  of  Tres 
Cruces  as  far  as  the  parallel  of  Tres  Monies  J* 

Seftor  Morla  Vicuna,  when  informing  the  Minister  for 
Foreign  Affairs  of  Chile  of  the  foregoing  by  letter  dated 
February  25,  said  to  him  : 

"  Senor  Alcorta  favourably  received  this  formula  which  I  repeated 
to  him,  requesting  him  to  reiterate  to  me  his  approval  in  order  to 
transmit  it  to  Your  Excellency,  which  he  did." 

In  a  telegram  dated  the  26th,  he  also  said  : 

"  We  recorded  that  this  project  and  my  action  were  confidential ; 
that  I  have  no  official  character  with  regard  to  this  Government  and 
that  //  devolves  upon  Your  Excellency  whether  to  grant  or  not  such 
character  to  these  bases,  *^ 

ThQ  formula  of  the  definition  of  the  frontier  line  given 
by  Seftor  Morla  Vicuna  evidently  answers  to  the  continental 
water-parting,  because  the  terms  in  which  it  is  couched 
seem  to  have  placed  it  beyond  doubt  that  he  copied  it 
from  a  book  well  known  in  Chile :  the  Tratado  de  Topo- 
grafia  by  the  Spanish  Professor  Don  Julian  Suarez  Inclan. 
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In  fact  the  latter  says  that  "any  continent  may  be  considered 
as  constituted  by  two  great  inclined  planes  of  an  opposite 
declivity,"  and  that  the  edge  where  the  said  plains  are 
united  by  their  upper  points  **  receives  the  name  of  water- 
divide." 

The  Argentine  Representative,  attempting  to  give  it 
another  sense,  argues  that  in  Seiior  Morla  Vicufta's  definition 
no  hydrographical  feature  was  mentioned  ;  but  against  this 
remark  may  be  set  the  fact  that  it  made  no  mention  of 
the  highest  summits  of  the  Cordillera  de  los  Andes,  nor  of 
the  main  chain  of  the  Andes,  nor  of  any  of  the  orographical 
conditions  upon  which  the  Argentine  Republic  bases  her 
own  interpretation  of  the  Treaties.  The  explanation  of  this 
is  that  Senor  Morla  Vicuna,  when  maintaining  the  Chilean 
interpretation,  did  not  wish  to  include  in  his  definition  any 
of  the  expressions  previously  used  by  the  Experts  in  their 
controversies,  in  order  to  avoid  fresh  difficulties  and  efface, 
if  it  were  possible,  even  the  recollection  of  the  former 
ones. 

However  this  may  be,  no  solid  argument  can  be  based 
upon  the  aforesaid  proposition,  inasmuch  as  it  never  had 
an  official  character.  According  to  Seiior  Morla  Vicuna 
himself,  such  character  could  only  be  given  to  it  by  the 
Minister  for  Foreign  Affairs  of  Chile,  and  the  latter  refused 
it  on  the  ground  stated  in  the  following  telegram  dated 
February  27  : 

'^  It  is  preferable,  in  order  to  avoid  discussion^  not  to  refer  to  the 
line  from  Tres  Cruces  as  far  as  Tres  Montes,  .but  to  leave  that  fixed 
by  the  Treaties  of  1881  and  1893,  and  to  submit  the  cases  which  give 
rise  to  difficulties  to  the  decision  of  the  scientific  Commission." 

At  the  same  time  that  Senor  Morla  Vicufla  submitted 
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his  definition  and  received  the  reply  we  have  just  quoted 
the  Argentine  Foreign  Minister  requested  the  Plenipotentiary 
at  Santiago,  to  whose  care  the  negotiation  was  entrusted, 
to  state  his  opinion  on  it.  The  latter  s  reply  is  well  known 
because  it  was  communicated  to  Seftor  Morla  Vicuna  by 
Seftor  Alcorta,  as  appears  from  the  following  telegram  of 
the  former  : 

"  Alcorta  says  that  Quirno  Costa  finds  that  the  formula  of  inter- 
sected planes  and  backbone^  or  continuous  summit  of  the  continent^  is  synony- 
mous  with  interoceanic  divortia  aquarum  even  though  the  latter  may 
be  found  outside  the  Cordillera  de  los  Andes,  which,  according  to  the 
Treaty  of  1881,  is  the  boundary  as  far  as  parallel  52®." 

The  Argentine  Minister  for  Foreign  Affairs  accepting 
this  opinion  from  the  Plenipotentiary  acting  at  Santiago, 
requested  that  the  reference  to  the  ** continent"  should  be 
eliminated  from  the  definition,  and  Senor  Morla  Vicuna 
worded  this  other  formula,  embodying  this  alteration  : 

"  The  line  or  series  of  points  of  intersection  of  the  two  eastern  and 
western  plains  forming  the  backbone  or  continuous  summit  of  the  Cor- 
dillera de  los  Andes  is  to  be  understood." 

It  should  be  observed  here  that  when  Seftor  Morla  Vicuna 
yielded  in  this  manner  to  Seftor  Alcorta's  request,  he  was  not 
yet  aware  of  his  Government's  resolve  not  to  alter  in  any 
way  the  definition  of  the  frontier  line  given  by  the  Treaty. 

Moreover,  it  is  not  easy  to  understand  how  this  second 
definition  of  the  boundary  line,  even  had  it  been  sanctioned, 
could  fix  the  meaning  of  the  Treaties  in  the  sense  of  the 
Argentine  interpretation,  which  makes  it  run  along  a  chain 
of  the  Andes  interrupted  or  cut  by  rivers,  when  the  definition 
spoke  of  a  backbone  or  continuous  simtmtt,  naturally  admitting 
of  no  interruption  by  watercourses. 

CHAP.   XVII.  I 


544     THE    NEGOTIATIONS    FOR   THE    AGREEMENT 

By  a  telegram  dated  March  1 2,  Senor  Guerrero  informed 
Senor  Morla  Vicuna  that  he 

"found  the  formula  for  arbitration  proposed  by  you  unacceptable  on 
the  ground  of  its  being  confused  and  too  restrictive,  and  preferred  to 
it  the  one  we  had  considered  here  with  Senor  Quirno  Costa,  which  Senor 
Uriburu  also  found  acceptable." 

In  consequence  of  this  opinion,  shared  by  the  Govern- 
ment of  Chile,  it  was  decided  that  Senor  Morla  Vicuna's 
confidentially  proposed  formula  should  be  considered  as  not 
having  been  presented,  and  the  negotiation  would  turn  upon 
the  three  points  of  his  own  project :  settlement  as  to  the 
Puna  de  Atacama :  settlement  as  to  the  coasts  of  the  inlets 
between  parallels  46°  and  52° ;  constitution  of  arbitration. 

Thus,  the  only  personal  initiative  taken  by  Senor  Morla 
Vicuna  in  the  negotiation  of  1896,  was  the  well  meant  one 
of  ending  the  anarchy  existing  in  the  matter  of  definitions 
of  the  frontier  line  which  both  parties  drew  from  various 
phrases  of  the  Treaties,  and  of  replacing  them,  were  it 
possible,  by  a  single  one  which  could  satisfy  both  parties. 
The  Government  of  Chile  did  not  accept  this  idea  for  the 
reasons  mentioned  in  the  telegram  above  copied.  Therefore, 
in  this  connection  there  was  no  expression  whatsoever  as 
to  any  idea  of  modifying  the  existing  definition  on  the  part 
of  the  Government  of  Chile ;  and  it  is  well  to  observe 
moreover  that  the  Argentine  defence  cannot  find  any  support 
even  in  the  personal  opinion  of  Senor  Morla  Vicuna,  because 
his  first  definition  answered,  according  to  the  Argentine 
interpretation  itself,  to  the  interoceanic  divortiiim  aquaruni, 
and  the  altered  definition  did  not  answer  to  a  main  range 
of  the  Andes  intersected  by  watercourses. 

Meanwhile  the  negotiation  continued,  turning  upon  the 
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two  bases  of  compromise.  Chile  offered  to  acknowledge 
the  ownership  of  the  Argentine  Republic  over  the  Puna  de 
Atacama,  and  consented  to  the  removal  of  the  San  Francisco 
landmark  to  the  point  called  Tres  Cruces,  as  the  latter  desired, 
in  exchange  for  the  acknowledgment  of  her  right  to  an  extent 
of  coast  in  the  inlets  in  the  vicinity  of  parallel  52°  larger  than 
that  assigned  by  the  Treaty  of  1 88 1 .  The  absolute  sovereignty 
of  Chile  over  the  coasts  of  the  Pacific  was  stipulated  by 
Article  2  of  the  Protocol  in  the  same  manner  and  in  the 
same  terms  employed  to  attribute  the  absolute  sovereigntj^ 
of  the  Argentine  Republic  over  the  coasts  of  the  Atlantic, 
it  having  been  established  that  they  derived,  not  from  any 
concession  whatsoever,  but  from  the  spirit  and  provisions 
of  the  fundamental  Boundary  Treaty  of  1881.  But  the 
Protocol  had  foreseen  the  possibility  of  the  case  that  the 
Cordillera  penetrating  into  the  inlets  of  the  Pacific  in  the 
vicinity  of  the  52nd  parallel  might  not  leave  to  Chile  an 
extent  of  coast  sufficient  for  the  regular  exercise  of  her 
sovereignty,  and  had  determined  that  surveys  of  the  ground 
should  be  made  there  in  order  to  fix  the  boundary  line  amply 
in  such  a  way  as  to  secure  to  her  the  real  ownership  of  the 
coasts.  This  was  the  basis  of  the  compromise  projected  by 
Sefior  Guerrero. 

Since  Chile,  he  said — and  he  directed  Sefior  Morla  Vicuna 
to  repeat,  this  statement  at  Buenos  Aires — since  Chile  makes 
important  and  fruitful  concessions  in  the  north  to  the  Argen- 
tine Republic,  it  is  natural  and  equitable  that  the  latter 
should  do  her  part  by  making  similar  concessions  in  the 
south.  A  friendly  compromise  could  not  be  conceived  under 
any  other  conditions.. 

The  Argentine  Government,  however,  did  not  understand 
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the  compromise  in  this  way.  They  were  willing  to  receive 
the  Puna  de  Atacama ;  with  the  removal  to  Tres  Cruces  of 
the  San  Francisco  landmark  they  were  willing  to  receive 
another  territorial  section ;  but  in  exchange  they  simply 
allowed  of  the  acknowledgment  later  on  of  Chile's  right  to 
an  extent  of  coasts  enabling  her  to  exercise  her  sovereignty 
amply.  The  reasons  they  invoked  for  thus  corresponding  to 
effective  concessions,  with  vague  promises  to  be  carried  out 
at  a  distant  period,  was  that  as  the  territory  adjacent  to  the 
inlets  in  the  south  was  not  well  known,  they  did  not  deem 
it  possible  to  fix  a  natural  boundary  line  there. 

However,  as  no  compromise  was  possible  without  an 
Argentine  concession  in  the  south,  to  compensate  for  the 
concessions  of  Chile  in  the  north,  Minister  Guerrero  suggested 
to  the  Argentine  Plenipotentiary  a  formula  of  agreement 
upon  this  point.  When  informing  Senor  Morla  Vicuna  of 
it,  he  said  in  his  telegram  of  March   1 2  : 

"To-day  I  had  an  interview  with  Quirno  Costa  and  we  have  again 
dealt  with  the  three  bases  already  studied.  .  .  .  Respecting  the  coasts 
of  the  inlets,  since  it  is  impossible  to  indicate  a  line  over  natural 
boundaries  which  are  not  known,  we  request  that  between  parallels  46° 
and  52"^  the  boundary  line  be  traced  along  meridian  72^  adopting  thus  a 
rule  similar  to  that  fixed  by  Article  3  of  the  Treaty  of  1881  for  Tierra 
del  Fuego,  which  has  been  traced  there  without  any  difficulties,  notwith- 
standing the  existence  of  rivers,  heights,  hills  and  lakes  .  .  .  Acknow- 
ledgment in  general  terms  of  our  rights  to  the  coasts  in  the  inlets  does 
not  meet  with  approval  here,  and  //  loould  be  useless  to  lay  before  Congress 
an  agreement  not  containing  a  concession  as  effectual^  advantageous  and 
efficacious  as  that  made  by  Chile  in  the  norths 

This  proposition  was  presented  in  due  form  to  Senor 
Quirno  Costa  on  March  23  ;  he  submitted  it  to  his  Govern- 
ment, and,  on  April  i,  announced  that  it  had  not  been 
accepted.  The  Argentine  Statement  reads  as  follows  in  this 
respect  (page  332)  : 
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"  During  the  negotiations  the  Chilean  Ministers  claimed  for  their 
country  a  very  extensive  portion  of  territory,  even  of  greater  extent  than 
that  which  the  Expert,  Senor  Barros  Arana,  had  comprised  within  the  line 
which  Her  Britannic  Majesty's  Government  is  requested  to  survey.  One 
of  them,  Senor  Morla  Vicuna,  spoke  of  a  line  from  Tres  Montes  as  far 
as  Mount  Aymond ;  the  other,  Senor  Guerrero,  wanted  the  demarcation 
along  the  meridian  of  long.  72°  W.  of  Greenwich,  from  lat  46"*  to  lat.  52**. 
Such  proposals  could  not  be  taken  into  consideration,  and  were  not." 

In  this  connection  it  seems  needless  to  observe  that  it 
was  natural  and  just  that  Chile  should  claim  in  the  zone  of  the 
inlets  a  greater  portion  of  land  than  that  which  fell  to  her  in 
virtue  of  the  Treaty  of  1 881,  since  this  was  due  to  her  as 
compensation  for  the  concessions  which  she  was  making  to 
the  Argentine  Republic  in  the  north.  What  certainly  did 
cause  a  very  natural  surprise  to  the  Government  of  Chile  was 
that  the  Argentine  Government,  modifying  the  proposition 
made  to  the  former  on  the  23rd  of  March,  and  consequently 
having  taken  it  into  consideration,  should  present  others  in 
which  she  refused  every  concession  to  Chile,  while  retaining 
for  herself  all  those  advantages  which  Chile  had  offered  her 
in  exchange  for  that  which  was  now  denied  to  the  latter.  As 
a  matter  of  course  the  Government  of  Chile  peremptorily 
rejected  these  counter  propositions,  and  it  was  believed  that 
the  negotiation  was  abandoned.  However  it  was  resumed 
at  the  request  of  the  Argentine  Plenipotentiary,  all  projects 
of  compromise  being  laid  aside  and  the  matter  confined  to 
the  arrangement  of  arbitration. 

Upon  this  point  there  were  from  the  beginning 

Xwo 

opiMMite     two  opposite  tendencies  perfectly  well  defined  :  the 

tandenoies. 

Chilean  one,  which  wished  to  entrust  to  an  Arbi- 
trator all  the  divergences  which  had  arisen  between  the 
Experts  and  the  Governments  in  order  that  he  might  decide 
them  in  conformity  to  what,  in  his  judgment,   the  Treaties 
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prescribed  ;  and  the  Argentine,  which  wished  to  reduce  the 
arbitration  to  the  application  of  a  determined  interpretation 
of  the  Treaty  which  would  be  given  him  as  a  fixed  rule  of 
procedure.  In  more  precise  terms,  Chile  said:  Let  the 
Arbitrator  fix  the  boundary  landmark  wherever  he  may  de- 
cide that  the  Treaties  prescribe  it ;  and  the  Argentine 
Republic  said  :  Let  the  Arbitrator  fix  the  boundary  land- 
marks in  the  main  chain  of  the  Andes.  The  comparison  of 
the  proposition  formally  made  by  one  or  the  other  party 
and  presented  in  writing  will  bring  this  out  clearly. 


Agreement  of  the  Experts  Bar- 
Ros  Arana  avd  Quirno  Costa 
OF  October    1895. 

I.  A  scientific  Commission  com- 
posed of  three  persons  versed  in 
geography  and  international  law,  ap- 
pointed by  a  friendly  Government, 
shall  effect  the  erection,  applying  the 
Treaties  of  1881  and  1893,  of  the 
landmark  or  landmarks  in  the  Cor- 
dillera de  los  Andes  in  the  cases 
where  neither  the  Sub-Commissions 
nor  the  Experts  nor  the  Governments 
could  come  to  an  agreement  as  to 
the  point  or  points  where  they  should 
be  placed.  The  resolution  of  the 
scienti6c  commission  shall  be  issued 
in  the  name  of  the  Sovereign  or 
Government  which  it  may  repre- 
sent. 

II.  The  Government  which  is  to 
make  the  appointment  of  the  scien- 
tific Commission  shall  be  designated 
by  the  parties  interested  ninety  days 
at  latest  after  the  ratification  of  the 
present  agreement. 

III.  The  Commission  shall  reside 
at  the  point  which  it  may  consider 
advisable  for  the  most  prompt  and 
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Modification  proposed  by  the 
Minister  for  Foreign  Affairs 
OF  THE  Argentine  Republic 

II.  Between  the  parallels  27,  from 
Tres  Cruces  and  the  52  nd  of  south 
latitude,  the  eastern  boundary  is  the 
line,  partly  already  traced,  which  is 
fixed  by  the  Treaty  of  July  23,  1881, 
and  Protocol  of  May  i,  1893  (^^^ 
continuation  of  which  shall  be  deter- 
mined in  conformity  to  the  stipula- 
tions contained  in  these  covenants) 
and  in  Article  5  of  the  Instructions 
given  by  the  Experts  on  the  ist  of 
January,  1894. 


•     •      • 


IV.  In  the  cases  of  divergence  be- 
tween the  Experts,  when  determining 
the  location  of  the  landmarks  in  the 
frontier  line  comprised  between 
parallels  27  and  52  which  the  respec- 
tive Governments  were  unable  to 
solve,  the  solution  shall  be  sought  in 
the  decision  of  the  Government  of 
.  .  .  which      shall     be     designated 
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easy  fulfilment  of  its  mission,  and 
may  at  any  time  visit  the  ground 
where  the  demarcation  is  being 
effected. 

IV.  The  Governments  of  Chile 
and  the  Argentine  Republic  shall 
pay  in  equal  shares  the  salaries  of 
the  persons  forming  the  Commission 
and  the  expenses  which  their  trans- 
port may  demand. 

V.  The  difficulties  raised  over  the 
San  Francisco  landmark  are  con- 
sidered to  be  terminated,  and  the 
Experts  agree  as  a  compromise  that 
it  be  removed  to  Tres  Cruces  Gap 
by  two  of  their  assistants,  one  from 
each  party. 

VI.  It  is  equally  agreed  that  a 
beginning  shall  also  be  made  of  the 
demarcation  from  the  north  in  the 
Cordillera  de  los  Andes  beginning 
from  parallel  23  and  following  the 
line  to  the  south  as  indicated  by 
Pissis  and  Mujia  in  the  Act  of 
nth  of  May  1870,  as  the  Commis- 
sioners of  Chile  and  Bolivia  respec- 
tively. 

VIL  A  fresh  Sub-Commission  shall 
be  designated  for  the  effects  of  the 
preceding  clause.  The  said  Com- 
mission shall  continue  demarcation 
till  it  meets  with  that  which  shall 
work  from  30°  northwards. 

VIII.  The  Experts  agree  to  sub- 
mit to  their  respective  Governments 
the  present  agreement,  which  facili- 
tates the  loyal  execution  of  the 
Treaties  in  force,  which  re-establish 
confidence  in  peace,  and  which  shall 
remove  for  ever  all  cause  of  conflict 
between  Chile  and  the  Argentine 
Republic. 


forthwith  in   the    capacity  of   Arbi- 
trator. 

The  Arbitrator  shall  render  his 
decision  after  a  survey  of  the  ground, 
which  shall  be  carried  out  by  a  Com- 
mission appointed  by  himself,  and  he 
shall  conform  in  his  decision  to  ap- 
plying strictly  the  prescriptions  of  the 
Treaty  of  July  23,  i88i,the  Protocol 
of  May  I,  1893,  and  of  the  present 
agreement,  it  not  being  in  any  case 
to  determine  the  location  of  the  land- 
mark or  landmarks  upon  which  the 
divergence  may  turn,  outside  the 
Cordillera  de  los  Andes,  within  which 
the  frontier  line  should  be  fixed  in 
conformity  with  the  stipulation  of 
basis  2,  and  which  constitutes  the 
boundary  between  the  two  countries, 
which  he  must  in  every  case  consider 
as  immovable,  according  to  Article 
6  of  the  Treaty  of  1881 ;  nor  to 
alter  or  deviate  from  the  formula 
stipulated  by  the  allotment  of  lands 
and  waters  which  Articles  i  and  2 
of  the  Protocol  of  May  i,  1893,  have 
declared  in  a  definitive  manner  as 
the  property  and  absolute  dominion 
of  each  State. 
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Basis  2  proposed  by  the  Minister 
FOR  Foreign  Affairs  of  Chile 
ON  March  23,  1896. 

Between  parallels  27°  at  Tres 
Cruces,  and  46°  S.  lat.,  the  boun- 
dary already  partly  traced,  fixed  by 
the  Treaties  of  1881  and  1893,  the 
continuation  of  which  shall  be  deter- 
mined in  conformity  with  the  stipu- 
lations contained  in  the  said  cove- 
nants. 


Basis  5  of  the  same  Project. 

In  the  case  of  divergence  occur- 
ring between  the  Argentine  and 
Chilean  Experts  when  determining 
the  location  of  the  landmarks,  the 
boundary  line  shall  be  definitively 
fixed  by  the  application  of  the 
Treaty  of  1881  and  the  Protocol  of 
1S93,  by  the  Government  of  [  ] 

which  the  contracting  parties  desig- 
nate forthwith  in  the  capacity  of 
Arbitrator,  after  a  survey  of  the  point 
or  points  in  question  by  a  Commis- 
sion to  be  designated  by  the  Arbi- 
trator. 


Modification  proposed  bv  the 
Minister  for  Foreign  Affairs 
of  the  Argentine  Republic. 
Proposed  on  March  30. 

Between  parallels  27^  at  Tres 
Cruces  and  46°  S.  lat.,  the  eastern 
boundary  is  the  line  already  partly 
traced,  fixed  by  the  Treaty  of  July 
23,  1881,  and  Protocol  of  May  i, 
1893,  the  continuation  of  which  shall 
be  determined  in  conformity  with  the 
stipulations  contained  in  the  said 
covenants  and  in  Article  ^  of  the 
Instructions  given  by  the  Experts  on 
the  \  St  of  January^  1894.^ 

Modification  proposed  by  the 
SAME  Minister. 

In  the  cases  of  divergence  between 
the  Experts  when  determining  the 
location  of  the  landmarks  of  the  boun- 
dary line  comprised  between  parallels 
27°  and  52°,  which  the  respective 
Governments  are  unable  to  solve,  the 
solution  shall  be  sought  for  in  the  deci- 
sion of  the  Government  of  [  ] 
which  the  Contracting  Parlies  desig- 
nate forthwith  in  the  capacity  of 
Arbitrator,  in  order  that  he  may 
render  a  decision,  after  the  survey  of 
the  ground  is  effected  by  a  Commis- 
sion which  shall  be  appointed  by  the 
said  Arbitrator,  and  he  shall  confine 
himself  in  the  rendering  of  it  strictly 
to  the  prescriptions  of  the  Treaty 
of  July  23,  1 88 1,  the  Protocol  of 
May  I.  1893,  and  the  present  Agree- 
ment, it  not  being  permissible  in  any 
case  to  determine  the  location  of  the 
landmark  or  landmarks  upon  which  a 
divergence  may  turn,  outside  the  Cor- 
dillera de  los  Andes  J  within  which  the 


*  See  the  text  of  this  Article,  p.  513. 
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boundary  line  is  to  be  founds  which 
must  be  fixed  in  confonnity  with  the 
stipulations  of  basis  2,  and  which  con- 
stitutes the  boundary  between  the  two 
countries^  which  must  in  all  cases  be  im- 
movable^ according  to  Article  6  of 
the  Treaty  of  1881,  nor  to  alter  or 
deviate  from  the  form  stipulated  for  the 
allotment  of  lands  and  waters  which 
Articles  i  and  2  of  the  Protocol  of 
May  I,  1893,  have  declared  in  a  defini- 
tive manner  as  the  property  and  under 
the  absolute  ownership  of  each  State. 

As  already  observed,  the  Government  of  Chile  did  not 
take  this  counter  project  into  consideration,  and  in  the  fresh 
negotiation  which  was  opened  a  few  days  afterwards  no 
attention  was  paid  to  any  disposition  relative  to  the  tracing 
of  the  frontier  line  to  the  south  of  parallel  26°  52' 45";  all 
attempt  at  compromise  was  abandoned,  and  the  sole  object 
was  to  constitute  the  arbitration.  The  Instructions  given 
by  the  Minister  for  Foreign  Affairs  of  the  Argentine 
Republic  for  the  drawing  up  of  this  agreement  were  the 
following,  as  appears  from  a  book  of  Dr.  Varela,^  the  official 
character  of  which  he  has  indicated  by  declaring  that  he  has 
extracted  them  from  a  voluminous  telegraphic  correspondence 
kept  in  the  archives  of  the  Argentine  Foreign  Office  : 

"  I.  That  in  the  new  Agreement  it  would  be  stated  that  the  work 
of  the  demarcation  of  the  boundary  between  the  two  Republics  would 
comprise  in  the  Cordillera  de  los  Andes  from  parallel  23°  as  far  as 
parallel  52°  of  south  latitude. 

"2  That  the  landmarks  should  be  erected  in  the  Cordillera  de 
los  Andes. 

"  3.  That  should  divergences  arise  when  erecting  in  the  Cordillera 
de  los  Andes  the  boundary  landmarks,  the  Arbitrator  would  have  no 


*  Varela,  La  Reptiblica  Argentina^  etc.,  p.  404. 
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Other  mission  than  to  apply   strictly   in   each  case  the   prescriptions  in 
force  in  the  Treaties. 

"  4.  That  previously  a  Commission  appointed  by  the  Arbitrator 
would  carry  out  on  the  ground  the  necessary  surveys  in  order  that  the 
landmarks  may  be  placed  on  the  main  chain  of  tlie  Andes" 

These  documents  show  that  from  the  beginning  of 
the  negotiations,  which  ended  in  the  Agreement  of  April  1 7, 
1896,  the  Government  of  the  Argentine  Republic,  so  far 
from  being  satisfied  that  the  expression  "  main  chain  of 
the  Andes,"  in  the  place  which  it  occupies  in  the  Protocol, 
constituted  a  clear  definition  of  the  principle  of  demarcation 
to  be  followed,  persistently  endeavoured  to  get  Chile  to 
sanction  the  insertion  of  this  expression  in  the  new  Agree- 
ment in  such  a  way  as  to  supersede  beyond  doubt  any 
previous  definition.  They  wished  to  have  it  thereby  decided 
once  for  all  that  the  Commission  of  Arbitration  could  not 
give  any  decision  outside  of  the  principal  chain,  and  must 
abide  by  the  Instructions  issued  by  the  Experts  in  January 
1894.  To  this  Chile  could  not  and  did  not  assent.  Either 
the  principal  chain,  in  the  Argentine  interpretation  of  the 
words,  was  stipulated  in  the  Treaties,  or  not ;  either  the 
Instructions  were  in  accordance  with  the  Treaties,  or  not  ;  let 
these  questions  be  decided  by  the  Arbitration  Tribunal.  If 
the  principal  chain  exists  and  is  prescribed  as  the  boundary 
by  the  Treaties,  irrespective  of  everything  else,  the  Tribunal 
shall  decide  in  its  favour,  whether  the  Arbitration  Agree- 
ment confirms  it  or  not  ;  but  if  it  be  not  prescribed  irrespec- 
tive of  everything  else,  if  its  very  existence,  as  the  Argentine 
descriptions  would  represent  it,  is  liable  to  be  denied,  then 
Chile  is  justified  in  not  accepting  the  limitation  proposed. 
So  with  respect  to  the  Instructions :  either  they  were  in 
accordance  with  the  Treaties,  or  not;  in  the  first  case  it  would 
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be  useless  to  bind  the  Tribunal  by  a  new  restriction,  and  in 
the  latter  case  the  Instructions  would  prove  to  be  more  than 
a  restriction,  a  contradiction. 

The  documents  further  show  that,  besides  these  efforts 
to  restrict  the  Arbitrator  s  powers,  the  Argentine  Government 
made  no  less  strenuous  ones  to  deprive  the  question  to  be 
submitted  of  its  character  of  a  question  of  principle,  and  they 
sought  to  attain  this  indirectly  by  establishing  that  the  Arbi- 
trator should  be  compelled  to  give  a  decision  in  each  special 
case  of  divergence,  so  that  in  this  manner  it  might  not  be 
understood  that  by  solving  a  difficulty  he  determined  the 
interpretation  of  the  Treaties. 

That  they  did  not  obtain  any  of  these  results  is  clearly 
shown  by  the  text  of  the  Agreement  of  1896.  This 
Covenant,  deliberately  avoiding  all  reference  to  the  nature 
of  the  question  which  had  divided  the  Experts  and  the 
Governments,  did  not  even  mention  either  the  main  chain 
of  the  Andes  or  the  water-parting  line,  and,  alluding  to  the 
section  of  the  boundary  to  be  submitted  to  the  arbitral 
decision,  designated  it  by  the  term  used  in  Article  i  of  the 
Treaty  of  188 1,  where  the  frontier  line  is  precisely  defined  by 
one  geographical  condition,  and  the  principle  of  demarcation 
given  to  the  Experts  as  the  invarible  rule  for  their  pro- 
ceedings is  enunciated.  Finally,  it  abstained  from  giving  any 
rule  to  which  the  Arbitrator  might  have  to  conform  and  did 
not  submit  to  his  decision  isolated  cases  of  divergence,  since, 
in  conformity  with  the  disposition  of  Clause  2,  all  of  them  have 
been  presented  for  decision  as  a  whole.  Summing  up  :  the 
Arbitration  was  constituted  with  all  the  scope  which  the 
fundamental  Treaty  of  1881  meant  to  give  to  it  when  it 
stipulated   that  a  *'  question  which  might  .  .  .  arise  .   .  .  from 
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any  cause  whatsoever  should  be  submitted  to  the  decision 
of  a  friendly  Power." 

^^^  After    the    Agreement    of    1896    was     signed 

jJJ^^d  ta-  Sefior    Quirno    Costa  retired   from    the    post    of 

^^  Expert,  and  his  present  successor,  Senor  Moreno, 
was  appointed,  and  reached  Santiago  at  the  beginning  of 
1897. 

At  his  first  meetings  with  Seiior  Moreno,  Seftor  Barros 
Arana  pointed  out  to  him  the  interminable  delays  to  which 
the  operation  of  marking  out  the  boundary  line  was  sub- 
jected owing  to  the  inaction  of  the  Argentine  Commissioners, 
the  result  of  which  was  that  in  seven  years,  with  one,  and 
in  the  last  seasons  two,  demarcating  Commissions  operating 
in  the  Cordillera,  only  thirteen  landmarks  had  been  placed, 
whereas  no  reply  had  been  made  to  twenty-six  Chilean 
proposals^  and  not  a  single  landmark  had  been  proposed 
hitherto  by  an  Argentine  Commission, 

Amongst  the  different  causes  to  which  this  unsatisfac- 
tory result  was  due,  Seiior  Barros  Arana  pointed  out  to  his 
colleague,  the  constant  refusal  of  the  Argentine  Commissions 
to  give  effect  to  Article  7  of  the  Protocol,  where  it  is 
prescribed  that  the  demarcation  should  not  be  delayed  by 
surveying  operations  ;  the  limited  powers  allowed  to  the 
Argentine  Commissioners,  whose  chief  compelled  them  to 
consult  him  as  to  every  detail ;  the  inability  of  the  Argentine 
second  Assistants  to  come  to  any  agreement  when  their 
chief  was  absent  or  taken  ill,  as  frequently  occurred  ;  the 
constant  removal  of  Argentine  Commissioners,  so  that 
it  sometimes  happened  that  a  new  one  was  unacquainted 
with  the  ground  and  refused  to  comply  with  a  verbal 
agreement  accepted  by  his  predecessor. 
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In  one  of  the  meetings  (February  5,  1897),  Senor  Barros 
Arana  secured  the  result  that  the  second  Assistants  should 
be  empowered  to  act  in  the  absence  of  their  chief;  but  as 
no  progress  was  being  made  in  the  demarcation,  he  made 
his  representation  in  writing,  and  some  communications 
were  exchanged  on  this  subject,  the  Argentine  Expert 
explaining  at  length  (April  21),  the  causes  of  the  delay 
in  each  case  and  stating  that  he  was  determined  to  avoid 
them  in  the  future.  But  at  the  same  time  he  afifected 
to  be  unaware  of  the  fact  that  the  chief  cause  of  delay 
was  occasioned  by  the.  Argentine  Commissions  undertaking 
extensive  surveys  in  places  far  removed  from  the  water- 
parting  line,  which  they  well  knew  was  the  only  one  that 
could  be  agreed  to  by  the  Chilean  Commissioners.  Thus 
he  said  (Arg.  Stat,  p.   339)  : 

"  Far  from  retarding  the  work  of  demarcation  by  proceeding  with 
full  knowledge  of  the  ground,  /  believe  the  Experts  will  avoid  differ etues 
that  might  otherwise  arise.  When  once  the  region  where  the  boundaries 
are  to  be  established  has  been  properly  surveyed,  this  operation  will  be 
carried  out  without  any  inconvenience  whatever^  and  without  that  loss  of 
time  I  am  as  anxious  to  avoid  as  yourself,  in  order  to  fulfil  the  stipula- 
tions of  the  Treaties." 

How  it  was  possible  to  avoid  differences  arising  from  con- 
flicting interpretations  of  a  Treaty  ;  how  it  was  possible  to 
escape  the  inconveniences  and  loss  of  time  due  to  attempts  to 
discover  a  suitable  but  undefined  boundary,  instead  of  frankly 
and  openly  stating  where  they  agreed  and  where  they 
disagreed,  so  as  to  recur  at  once  to  arbitration,  is  some- 
thing that  has  never  been  explained.  The  Chilean  Expert, 
however,  referring  to  the  explanations  tendered  by  his 
colleague,  resumed  the  facts  in  his  note  of  April  26,  as 
follows  : 
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"  Your  statement  as  to  what  occurs  in  the  case  of  the  Commissions 
Nos.  2,  3  and  4,  confirms  the  facts  referred  to  in  my  former  communica- 
tion. It  is  truly  to  be  regretted  that  some  of  the  heads  of  the  Argentine 
Commissions  should  have  retired  from  the  ground  to  attend  to  personal 
affairs  at  the  very  time  appointed  for  meeting  with  their  Chilean  col- 
leagues ;  that  the  Assistants  did  not  consider  themselves  authorized  to 
plant  landmarks  during  those  absences  ;  that  internal  difficulties  in  the 
personnel  of  the  Argentine  Sub-Commissions  should  have  caused  the  new 
and  lengthy  re-survey  of  places  which  had  already  been  surveyed  by 
Assistants  who  had  retired  or  were  transferred  to  other  Commissions;  and 
that  on  some  occasions  another  Sub- Cora  mission  should  have  pronounced 
a  premature  opinion  concerning  a  region  unknown  to  them.  Any  one  of 
these  facts  occurring  alone  might  only  be  deplored,  but  their  accumulation 
demands  that  some  measure  be  taken  to  prevent  them." 

To    this    communication    Senor    Moreno  replied    on    the 
same  date  : 

"  On  my  part  you  will  find  a  proof  of  the  loyalty  of  my  proceedings, 
and  of  my  efforts  to  accomplish  the  task  which  my  Government  has  done 
me  the  honour  to  entrust  me  with  in  the  extent  of  the  demarcation  [to  be 
made]  during  the  present  season^  and  of  the  preliminary  surveys  that  have 
been  made  embracing  extensive  districts,  so  as  to  be  able  to  continue  ivith 
all  rapidity  the  planting  of  landmarks  during  the  next  season,'^ 

Meanwhile    (April  28)    the   Experts  approved 
tionaiune  the   demarcation  of  the   conventional  line  marked 

between 

Moimt      out  in  the   south-eastern   extremity  of  Pataeonia, 

IMnero  and  '^ 

Moimt  between  Dungeness  Point  and  the  52nd  parallel, 
where  it  is  intersected  by  the  70th  meridian.  As 
the  approval  given  by  the  Chilean  Expert  to  the  line  marked 
out  has  been  interpreted  in  an  absolutely  unwarranted  man- 
ner by  the  Argentine  Representative  (Arg.  Stat.,  p.  337),  it  is 
necessary  to  refute  this  interpretation  and  to  point  out  that, 
in  this  case  as  in  many  others,  a  pretence  is  made  of  assuming 
that  the  Chilean  Expert  wished  to  apply  the  water-parting 
rule  all  along  the  various  sections  of  the  boundary  between 
the  Chilean  and  Argentine  territory,  whether  it  is  prescribed 
by  the  Treaty  or  not ;  and  it  is  doubtless  hoped  the  Tribunal 
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will  infer  that,  as  Sefior  Barros  Arana  accepted  as  a  boundary 
line  between  the  70th  meridian  and  Dungeness  Point  one 
which  is  not  a  water-parting  line,  he  was  inconsistent  with 
himself  and  with  his  interpretation  of  the  Treaty  when 
insisting  on  a  water-parting  line  elsewhere. 

This  is  what  the  Argentine  Representative  says,  referring 
to  Senor  Barros  Arana's  approval  of  the  conventional  line 
just  alluded  to  : 

"  This  opinion  must  be  borne  in  mind,  since  the  line  in  the  region 
referred  to  did  not  take  into  account  the  watercourses,  nor  the  hydrj graphical 
basins,  nor  the  continental  divide^  and  nevertheless  Senor  Barros  Arana 
states  that  in  the  tracing  of  it  the  correct  interpretation  of  the  Coi>enant  was 
followed  by  his  Assistants." 

The  Argentine  Representative  has  forgotten  one  thing 
in  support  of  this  remark,  and  that  is  to  quote  the  precise 
provision  of  the  "  Covenant "  of  which  the  aforesaid  line  was 
stated  to  be  the  correct  interpretation.  He  forgot,  perhaps, 
that  this  provision  is  found  in  Article  2  of  the  Treaty  of  1881, 
and  couched  in  these  terms  : 

"...  a  line  which,  starting  from  Dungeness  Point,  shall  be  prolonged 
by  land  as  far  as  Monte  Dinero;  from  this  point  it  shall  continue  to  the 
West,  following  the  greatest  altitudes  of  the  range  of  hillocks  existing  there, 
until  it  touches  the  hill-top  of  Mount  Aymond.  From  this  point  the  line 
shall  be  prolonged  as  far  as  the  intersection  of  the  70th  meridian  with 
the  5  2nd  parallel  and  thence  ..." 

How  the  obvious  dij^erence  between  the  provision  of 
Article  i,  where  "the  highest  summits  which  divide  the 
waters "  are  specified,  and  that  of  Article  2,  where  "  the 
greatest  altitudes  of  a  range  of  hillocks"  is  mentioned,  has 
escaped  the  close  scrutiny  of  the  Argentine  Expert  and 
Representative,  is  beyond  comprehension.  The  explanation 
of  the  different  interpretations   put   upon  the  two  different 
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provisions  by  the  Chilean  Expert  is  simplicity  itself :  it  is  that 
the  provisions  are  different ;  in  the  provision  of  Article  i 
the  restrictive  condition  of  dividing  the  waters  is  required  of 
the  boundary  summits,  whereas  in  the  provision  of  Article  2 
such  condition  is  not  required.  On  this  account  the  Chilean 
Expert  adheres  to  that  condition  as  to  an  invariable  rule  in 
the  first  case,  and  not  in  the  second  case. 

Thus  the  example  that  has  been  quoted  as  an  incon- 
sistency on  the  part  of  Senor  Barros  Arana  is  really  an 
unanswerable  proof  of  the  simple  logic  of  his  proceedings, 
and  the  confused  reasoning  of  his  opponents.  Moreover 
the  same  instance  shows  the  indecision  that  arises  in  the 
marking  out,  even  of  a  conventional  line,  when  a  proper  rule 
or  principle  of  demarcation  has  not  been  provided.  In  this 
case,  as  the  documents  show,  the  chain  of  hillocks  supposed  ^o.  6s. 
to  exist  in  the  Treaty  was  not  found,  and  the  Commissioners 
had  to  select  on  the  ground  a  convenient  line,  regardless  of  the 
letter  of  the  Treaty. 

This  offered  no  difficulty  at  this  particular  spot  because 
the  lands  that  might  have  been  disputed  were  neither 
extensive  nor  valuable,  but  it  certainly  would  not  have 
happened  under  different  conditions.  It  might  be  alleged 
that  there  could  not  happen  to  be  any  scarcity  of  summits  or 
crests  in  the  Cordillera ;  but  granting  this  to  be  the  case, 
a  superabundance  of  summits  is  even  more  embarrassing  as 
shown  by  the  Argentine  Expert's  occasional  deviation  from 
and   partial  abandonment  of  his  own   rules. 

luatraiento  The  Argentine  Representative  has  given  (Arg. 

prooM4ings  Stat.,  p.  335  and  following)  a  very  detailed  account  of 

1898.        all  the  proceedings  between  the  Experts  subsequent 
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to  Senor  Moreno's  appointment.  Their  whole  bearing  on 
the  questions  now  submitted  to  Arbitration  is  however 
reduced  to  the  following  points  maintained  in  the  Argentine 
Statement : 

1.  That  the  Argentine  Expert  persuaded  the  Chilean 
Government  that  a  previous  general  survey  was  necessary 
in  order  to  determine  the  boundary,  and  that  on  his  advice 
the  President  of  Chile  issued  instructions  to  Senor  Barros 
Arana,  who,  though  objecting  himself  to  a  previous  examina- 
tion of  the  Cordillera,  was  thus  compelled  to  accept  the 
Agreement  of  May  i,  1897.     (Arg.  Stat.,  pp.  340,  347.) 

2.  That  on  May  14,  1898,  the  President  of  Chile  and 
his  Minister  for  Foreign  Affairs  did  not  sfiare  the  opinions  of 
Senor  Barros  Arana  as  "  to  submitting  to  Arbitration  abstract 
principles  instead  of  divergences  with  regard  to  the  location 
of  landmarks  ..."  {loc,  cit.  p.  344),  and  did  not  agree  with 
Senor  Barros  Arana,  who  is  said  to  have  proposed  that  **  in 
the  places  which  had  not  been  surveyed  by  the  Chilean 
Assistants  the  boundary  line  could  be  discussed  from  the 
Argentine  plans  only"  {loc.  cit.  p.   344). 

3.  That  in  August  1898  the  Argentine  Expert  "was 
ready  to  carry  out  the  engagement  entered  into,*'  though  *'  his 
colleague  was  not  equally  prepared  "  [loc.  cit.  p.  367),  as  he  had 
projected  a  general  line  which  **  passes  through  places  the 
topography  of  which  was  totally  unknown  to  his  Assistants 
and  to  himself"  {loc.  cit.  p.  356). 

Beftitetton      ^^^e   whole   Construction    leading   to  these   con- 

*     **  elusions    in  the   Argentine   Statement,    is    based 

either  on  bare  assertions  to  which  the  Chilean  Representative 

might  oppose  assertions  of  his  own,   based  on   informations 

that  lead  to  opposite  conclusions ;  or  on  inaccurate  statements, 
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It  is  stated  in  the  reply  of  the  Chilean  Minister^  to  the 

r  'J  •         •         ^1      ^  App.  Doc. 

atoresaid  communication  that  ko.  70. 

"the  Chilean  Government  as  well  as  their  Expert  accepted  the  idea 
of  the  Argentine  Government  immediately  that  it  was  proposed  "  ; 

and  it  is  seen  from  the  same  document  that  the  Chilean 
Government  fully  approved  of  the  action  of  their  Expert  and 
Commissioners,  supported  their  proceedings,^and  concurred  in 
their  view  that 

"  if  the  Chilean  Commissions  had  been  seconded  in  their  action,  the 
boundary  demarcation  would  have  been  terminated  in  1896  or  1897,  for 
either  by  agreement,  or  by  arbitration,  the  meaning  oj  the  Treaties  would 
have  been  established." 

Neither  in  the  above  communications,  nor  in  the  Record    ^P{^  f^°^' 

'  ^o.  7^ 

of  May  I,  1897,  nor  in  the  note  of  Senor  Barros  Arana,  nor 
in  the  answer  of  the  Government,  can  the  slightest  expression 
be  found  to  support  the  statements  of  the  Argentine  Repre- 
sentative. On  the  contrary,  when  the  Record  is  examined,  it 
will  be  observed  that  it  was  drawn  up  in  the  form  of  a  request 
to  the  Governments,  and  that  the  approval  of  the  Chilean 
Government  was  given  on  May  5.  And  again,  when  re- 
ferring to  this  Agreement  between  the  Experts,  the  Chilean 
Minister  said  in  his  note  of  July  4,  1898,  that  the  Chilean 
Government 

''had  never  thought  that  this  agreement  implied  the  abandonment 
of  the  course  to  be  followed  [in  the  demarcation]  according  to  the 
Treaties," 

and  such  as  the  Chilean  Expert  understood  it  and  was   held 
to  be  the  correct  course  by  his  Government.     In  other  words,. 


*  Communication  from  the  Chilean  Minister  for  Foreign  Affairs  to  the  Argen- 
tine Plenipotentiary'  at  Santiago,  July  4,  1898.     (^Ij>c,  at.  same  date.) 
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m 

the  Chilean  Government  and  Expert,  in  accepting  the  idea  of 
a  general  survey  of  the  ground  so  as  to  be  able  to  delineate 
on  a  map  the  general  line  of  frontier,  had  no  intention  of 
leaving  the  demarcation  in  abeyance,  and  much  less  did  they 
admit  or  imply  that  the  principles  or  rules  for  the  demarcation 
should  be  evolved  out  of  the  survey  or  from  its  results. 
They  merely  regarded  this  general  survey  as  a  means  of 
hastening  the  Arbitration,  and  so  far  were  the  Government 
from  accepting  the  idea  that  the  differences  between  the 
Experts  were  not  of  interpretation,  but  mere  differences  of 
opinion  about  the  orographical  importance  of  some  features  in 
the  Cordillera,  that  as  early  as  July  1898,  before  the  surveys 
were  completed  or  the  proposals  exchanged,  they  proposed 
to  the  Argentine  Government  to  appeal  at  once  to  the 
Arbitrator  (Note  of  July  4,  Appendix). 

Respecting  the  third  assertion,  so  frequently  repeated  in 
the  Argentine  Statement,  as  to  the  abundant  geographical 
information  '  collected  by  the  Argentine  Expert  and  his 
Assistants,  and  the  very  scanty  supply  obtained  on  the  Chilean 
side,  we  cannot  think  that  it  would  interest  the  Tribunal  were 
we  to  enter  upon  a  full  discussion  of  the  matter. 

Moreover,  it  must  not  be  forgotten  that,  on  the  one 
hand,  any  deficiency  of  geographical  information  on  the  part 
of  the  Chilean  Expert  could  involve  no  worse  consequence 
than  the  subsequent  discovery — when  the  demarcation  was 
being  carried  on — that  the  course  of  the  dividing  line  differed 
from  what  might  at  first  have  been  anticipated  ;  but  this 
could  never  entail  any  difficulty  in  the  identification  of  the 
line  itself,  since  the  rule  of  following  the  water-parting  could 
give  rise  to  no  ambiguity  in  practice.  On  the  other  hand, 
any  deficiency  of  jjeographical   information  on  the  part  of  the 
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Argentine  Expert,  whose  proposed  line  claims  to  be  founded 
on  the  configuration  of  the  ground,  necessarily  entails  the 
worthlessness  of  his  project.  That  this  case  actually  occurs 
shall  be  shown  at  length  when  dealing  with  the  geographical 
description  of  the  ground  in  dispute. 

Finally,  it  will  be  sufficient  to  lay  before  the  Tribunal  the 
following  two  capital  undeniable  facts,  to  prove  that  the  con- 
clusions arrived  at  in  the  Argentine  Statement  are  completely 
erroneous. 
conaistenoy       I.  The  line  drawn  on  the  Chilean  map  delivered 

of  tl&6  •  1  • 

chuean      in  February  1899  to  the  Tribunal,  as  representmg 

Kzpert'8  de- 
finition with  the  Chilean  proposal,  is  substantially  accurate,  and 

bis  iiropooed 

line  In  1898.  tallies  with  the  description  of  the  Records,  even 
in  the  sections  where  a  dotted  line  was  drawn  to  indicate 
that  only  preliminary  explorations  had  been  made.  The 
same  remark  applies  to  the  small  map  contained  in  the 
copy  of  the  Treaties  and  Agreements  printed  in  October 
1898.  When  these  maps  are  compared  with  the  complete 
and  detailed  maps  submitted  to  the  Tribunal,  together  with 
this  Statement,  or  even  with  the  latest  Argentine  maps,  it  is 
seen  that  the  line  drawn  as  the  continuous  water-parting  line 
between  the  parallels  26°  52'  45"  and  52°  is  the  real  one  which 
has  been  surveyed  in  all  its  details  since  that  time,  so  that 
not  a  single  lakelet  or  tributary  river  indicated  in  1898  as  be- 
longing to  the  Pacific  drainage,  for  instance,  has  proved  to 
belong  to  the  Atlantic  or  vice  versa.  Consequently  it  is  not 
the  fact  that  the  Chilean  Expert  was  not  prepared  in  1898  to 
propose  a  general  line  of  demarcation  according  to  the  prin- 
ciple which  he  maintained,  and  which  the  Chilean  Govern- 
ment still  maintain,  to  be  the  principle  of  demarcation  that  the 
Treaties  enjoin  to  be  followed  as  an  invariable  rule  through 
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all  that  extent.  The  Chilean  Expert,  it  is  true,  did  not  over- 
estimate the  geographical  information  he  possessed  at  the 
time,  and  frankly  stated  that  he  did  not  subordinate  the 
principle  of  demarcation  to  possible  omissions  or  imperfections 
of  preliminary  surveys ;  but  as  a  matter  of  fact  his  preliminary 
surveys  were  correct,  and  the  line  shown  on  the  Chilean  maps 
of  1898  is  really  what  it  purported  to  be,  and  can,  with  the  aid 
of  the  indications  given  in  the  Records,  easily  be  identified 
through  its  entire  extent,  without  exception  or  ambiguity^  as 
the  real  and  continuous  water-parting  line, 

inooiuist.  2-  '^^^  ^^"^  delineated  on  the  Argentine  map 
Ax^tine*  submitted  to  the  Tribunal  in  February  1899  as 
dafinitioiM.  representing  the  Argentine  proposal  is  substanti- 
ally inaccurate^  and  does  not  tally  in  all  places  with  the 
description  of  the  Records,  as  regards  the  sections  where  the 
line  is  outside  the  water-parting  line.  There  are  substantial 
differences  between  the  line  drawn  on  the  map  referred  to  and 
the  line  drawn  on  the  maps  annexed  to  the  Argentine  State- 
ment. The  detailed  examination  of  both  lines,  which  will  be 
undertaken  later  on,  will  show  that  the  line  drawn  as  a  high 
crest  line  in  its  entire  extent  is  not  what  it  is  pretended  to 
be  ;  that  most  of  the  points  indicated  in  the  Records  between 
Nos.  282  and  306  have  no  real  existence  and  cannot  be 
identified  either  by  their  geographical  co-ordinates,  owing  to 
the  inaccuracy  of  the  topographical  indications  given  in  the 
Argentine  Expert's  official  proposal,  or  by  their  names,  which 
have  frequently  been  altered  from  one  map  to  the  other. 
Consequently  the  Argentine  Expert  was  not,  as  he  pretended 
to  be,  prepared  to  present  a  line  that  could  be  marked  out  on 
the  ground  from  the  information  derived  either  from  the  map 
or  from  the  Records. 
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"^nt***  Besides,  by  the  Agreement  between  the  Experts 

^*^^*  of  May  I,  1897,  they  were  not  ''compelled  to  de- 
"^i^iwr**^  cide  on  the  boundary  line  after  an  exact  survey  of 
the  ground  had  been  made,''  as  is  affirmed  in  the  Argentine 
Statement  (p.  341) ;  it  is  therein  stated,  in  fact,  that  they  ex- 
changed views  **  to  the  effect  of  being  enabled  to  decide  as  to 
the  gefteral  boundary  line  "  ;  the  only  thing  really  agreed  upon 
was  to  push  on  with  the  demarcation,  which  was  the  proper 
work  of  the  Commissioners,  and  in  a  subsidiary  manner,  when 
difficulties  arose,  to  continue  with  the  exploration  and  survey 
of  the  ground. 

The  Chilean  Expert  instructed  his  Assistants  to  comply 
literally  with  the  aforesaid  Agreement,  and  he  hoped  that  in 
conformity  with  the  promise  given  on  April  26,  1897  (p.  556), 
the  demarcation  of  the  boundary  line  would  make  consider- 
able progress  in  the  following  season.  The  contrary  occurred, 
however,  and  the  Chilean  Expert  was  compelled  to  protest 
against  the  meaning  given  to  the  Agreement  by  the  Argentine 
Expert  and  his  Assistants  (Note  of  May  1 1,  1898),  to  call  his  App.  Doc. 

No.  72. 

attention  once  more  to  the  fact  that  the  disagreement  did  not 
proceed  from 

'*  indecision  on  the  planting  of  one  or  several  landmarks,  that  it  was  a 
fundamental  disagreement  proceeding  from  a  different  interpretation  of 
the  more  important proinsion  of  the  Treaty  of  Limits," 

and  invited  him  once  more  to  submit  the  disagreement  to 
Arbitration,  so  as  to  **  bring  to  an  end  a  period  of  indecisions 
and  delays  so  prejudicial  to  both  countries.*' 

The  Argentine  Expert  insisted  (Notes  of   May   12  and 
June    26,    1898)   on    his    interpretation   of    the   Agreement,  ^^^iJ^^j 
insinuating   that    it  had    been  accepted  by  the  President  of 
Chile,  who  had  politely  listened  to  his  explanations  on  the 
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subject,  alleging  that  all  survey  work  in  the  Cordillera 
was  **  demarcation  work,"  and  that  the  planting  of  landmarks 
*'  ought  in  any  case  to  be  subsequent  to  the  survey  of  the 
ground,  without  which  frontiers  are  never  marked  out."  Finally 
the  idea  of  Senor  Moreno  was  that  in  virtue  of  the  Agreement 
of  1897  both  Experts  were  bound  to  collect  the  geographical 
information  necessary  *'  to  circumscribe  {concretar)  the  moun- 
tainous region  to  be  considered  as  the  Cordillera  de  los 
Andes,"  and  within  it  to  seek  for  the  general  boundary  line,  in 
accordance  with  undefined  conditions  and  without  being 
bound  by  any  invariable  rule  of  demarcation. 

Senor  Barros  Aranas  idea,  it  is  barely  necessary  to  repeat, 
was  essentially  different  As  the  Treaty  of  Limits  gave  him 
a  principle  of  demarcation,  as  the  Protocol  of  1893  gave  to 
this  principle  the  character  of  an  invariable  rule,  he  could  in 
no  way  subordinate  it  to  the  descriptive  and  undefined  ex- 
pressions used  in  the  Agreements,  nor  agree  that  the  mission 
of  the  Experts  was  to  **  circumscribe  a  mountainous  region," 
for  which  operation  no  technical  rules  were  given,  instead  of 
marking  out  a  line  defined  by  a  single  and  well  known  principle. 
According  to  the  view  of  the  Chilean  Expert,  the  Agreement 
of  1897  was  very  important,  inasmuch  as  it  fixed  a  time  limit 
to  the  interminable  reconnoitring  of  the  ground  continually 
alleged  by  the  Argentine  Commissions  in  explanation  of  their 
not  doing  the  work  to  which  they  should  give  preference 
according  to  the  Protocol.  He  knew  perfectly  well  that,  in 
order  to  find  a  "  convenient  or  strategic  frontier,"  a  detailed 
knowledge  of  the  ground  is  required,  and  he  knew  that,  when 
such  a  frontier  is  desired,  it  cannot  be  determined  by  a  merely 
geographical  condition  before  this  detailed  knowledge  of  the 
ground  is  acquired.      For  these  very  reasons  he  was  never  so 
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anxious  as  was  his  colleague  concerning  the  previous  know- 
ledge of  the  ground  for  even  a  blank  in  any  part  of  the  maps 
would  be  no  impediment  to  the  application  of  the  geographical 
principle  to  all  the  rest  by  the  Delegates  of  the  Arbitrator. 
Still,  in  this  case,  if  an  accurate  survey  of  the  entire  ground 
covered  by  both  lines  was  out  of  the  question,  and  was  not 
indispensable,  it  could  not  be  denied  that  it  would  be  con- 
venient that  each  Expert,  when  meeting  in  August,  should  be 
able  to  show  on  a  map  the  general  outline  of  his  boundary 
proposal',  moreover  this  was  what  both  Governments  expected, 
so  that  when  submitting  the  whole  question  to  the  Arbitrator 
both  the  divergence  of  principles,  and  the  actual  divergence  of 
the  lines  on  the  ground  could  be  taken  into  consideration. 

When  the  time  arrived,  and  the  Records  were  drawn 
(August  29th  to  September  3rd,  1898),  it  was  manifest  then, 
as  it  is  now,  in  spite  of  the  length  of  time  that  has  elapsed  and 
of  all  assertions  to  the  contrary  in  the  Argentine  Statement, 
that,  as  we  have  already  stated,  both  the  principle  of  demar- 
cation and  the  location  of  the  proposed  line  were  more  clearly 
and  accurately  shown  on  the  Chilean  maps  than  on  the 
Argentine  maps,  as  they  were  more  clearly  stated  and  easier 
to  identify  in  the  Chilean  Records  than  in  the  Argentine 
Records. 
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T  T  is  not  our  purpose  to  discuss  at  this  stage  the  declarations 
-*-  made  by  the  Experts  and  Governments  in  the  Records  of 
August  29,  and  September  i  and  3,  1898;  that  will  be 
done  later.  We  shall  only  refer  to  them  so  far  as  may  be 
necessary  to  show  that,  throughout  the  transactions  to  which 
Chapter  XI I L  of  the  Argentine  Statement  refers,  the  whole 
object  of  the  Argentine  Expert's  exertions  was  to  avoid 
submitting  the  question  that  divided  the  Experts  just  as 
it  stood  to  the  Arbitration  of  H.B.   Majesty's  Government. 

■ffortaoftiie        ^^  ^^^  preliminary  meeting  held  on   May  14, 
^^^^    1898,  in  the  office  of  the  President  of  Chile,  Senor 
'^Mw  S*  Moreno   said   that   ^Ae  line  he   would  propose   in 
^^^^  August  need  not  be  submitted  to  Arbitration,     In 
June  he  stated    (note   of    June    26)    that   the    first  duty  of 
the    Experts  was   to   "  circumscribe    the    Cordillera    de    los 
Andes,''   and   that    in   the    meantime   he   would    decline    ta 
take  note  of  **any  proposal   referring  to   points  that   I   [the 
Argentine  Expert]   should  consider  to   be  outside   our  func- 
tions.'' 

The    course    of    action     which    the    Argentine    Expert 
proposed   to  follow    was   plainly  revealed,   and  the   Chileaa 
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P2 Xpert  could  not  accept  it,  for  only  delays  and  further 
difficulties  could  be  expected  as  the  result.  The  only  thing 
to  be  done  in  pursuance  of  the  Agreement  of  May  i, 
1897,  was  for  each  Expert  to  give  a  geographical  form 
to  his  proposal  of  a  general  line  of  boundary,  so  as  to 
avoid  further  ambiguities,  stating  at  the  same  time  (if  he 
considered  it  advisable)  how  he  derived  from  the  Treaties 
in  force  the  principle  to  which  his  line  conformed.  Thus, 
both  principles  and  lines  would  be  submitted  to  the  Govern- 
ments and  by  them  to  Arbitration  if  they  failed  to  agree. 
The  Arbitrator  would  then  have  two  questions  to  consider 
and  solve  : 

1.  Which  of  the  principles — or  sets  of  principles — laid 
down  by  each  Party  was  the  true  interpretation  of  the 
Treaties  ;  and, 

2.  Whether  the  line  alleged  to  be  traced  upon  such 
principles  as  the  Arbitrator  should  pronounce  to  be  true 
was  actually  so  traced. 

It  cannot  fail  to  strike  any  one  who  reads  the  Record 
of  August  29,  and  the  profuse  explanations  referring  to  it  in 
the  Argentine  Statement  (pages  359-365),  that  the  Argen- 
tine Expert  must  have  felt  then,  and  must  feel  now,  but  little 
confidence  in  the  very  principles  on  which  he  pretends  to  rely 
for  the  demarcation  of  his  line,  seeing  that  he  would  never 
consent  even  to  state  them  or  to  reveal  the  line  he  intended 
to  propose  until  his  colleague  agreed  to  declare  **  that  the 
points  of  the  general  boundary  line  which  he  proposed  were 
situated  in  the  Cordillera  de  los  Andes."  It  is  hardly  neces- 
sary to  point  out  that  the  Argentine  Expert,  in  order  to 
fulfil  the  Agreement  which  he  claims  to  have  originated,  was 
not  entitled  to  subordinate  its  fulfilment  to  declarations  which 
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neither  of  the  Experts  was  bound  to  make,  or  entitled  to  ask 
from  his  colleague,  under  any  Convention,  Protocol  or  Treaty, 
then  or  now  in  force.  But  we  must  point  out  a  serious 
inconsistency  that  pervades  and  destroys  all  that  is  alleged  in 
the  Argentine  Statement  (pages  362-368)  in  support  of  the 
request  proffered  by  the  Argentine  Expert.  If  it  be  sa 
obvious  that,  according  to  the  Treaties,  the  boundary  line 
cannot  lie  outside  of  the  Cordillera  de  los  Andes,  and  that 
it  is  not  the  continental  divide,  the  opposition  of  the  Argen- 
tine Expert  and  Government  to  submitting  this  very  question 
to  Arbitration  (pages  362  and  385)  was  wholly  unjustifiable. 
If  really  **  it  was  not  to  be  expected  that,  in  case  of  the 
Chilean  Expert  denying  that  the  dividing  line  should  be 
marked  out  in  the  Cordillera  de  los  Andes,  the  Government 
of  Chile  would  uphold  him  in  this,"  then  all  the  more  reason 
for  not  delaying  the  presentation  of  the  proposals,  and  for 
submitting  the  same  to  the  Governments.  It  would  then 
be  seen  whether  the  Chilean  Government  upheld  their 
Expert's  proposal  or  not 

'^KTOoirt^  The  wide  and  comprehensive  meaning  given 
"^"STmS?**  ^^  the  expression  **  Cordillera  de  los  Andes"  by 
most  geographers,  and  the  Argentine  Expert's  previous 
invitation  to  "circumscribe  the  mountainous  region"  that 
bears  that  name  afford  a  complete  justification  of  the 
Chilean  Expert's  refusal  to  make  a  declaration  that  might 
subsequently  serve  to  give  to  a  single  expression  taken  from 
the  Treaty  an  importance  which  the  Arbitrator  might  not 
otherwise  give  to  it. 

Moreover,  the  Chilean  Expert  maintained  (Note  of  Sep-  ^pp-  ^^c- 
tember  10,  1898)  his  right  to  give  to  his  declaration  the  form 
he  thought  proper  just  as  he  acknowledged  his  colleagues 
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right  to  do    the  same,  and  reminded    him    that   he   sought 
nothing  beyond 

"  the  strictest  fulQlment  of  our  agreement,  the  scope  of  which  is  to  present 
in  a  concrete  and  precise  form  to  our  respective  Governments  the  sections 
of  the  boundary  line  ready  for  demarcation  as  accepted  by  both,  as  well 
as  those  about  which  we  are  not  agreed" 

Since  at  the  meeting  of  September  3,  the  Argentine 
Expert  had  at  last  agreed,  when  stating  his  proposal  of  the 
general  boundary  line,  that  it  was  necessary  to  submit  it  to 
arbitration,  the  subsequent  proceedings  became  of  relatively 
little  interest.  After  making  all  reasonable  efforts  to  draw  up 
in  due  form  the  final  records  concerning  the  agreements  and 
disagreements  as  related  in  the  aforesaid  communication  of 
September  10,  the  Chilean  Expert  discontinued  further  con- 
sultation with  his  colleague  and  forwarded  to  his  Government, 
together  with  the  Records,  all  the  information  necessary  for 
submitting  the.  question  to  Arbitration.  He  communicated 
the  fact  to  his  colleague  in  another  note  of  the  same  date, 
which  is  not  reproduced  in  full  in  the  Argentine  Statement 
— though  there  is  an  assertion  to  this  effect  on  page  375 — a 
few  lines  of  another  note  being  given  instead.     The  full  text  App,  Doc, 

No    76. 

of  the  former  note  will  be  found  in  the  Appendix. 
The  final         The  negotiations    carried  on  at  Santiagfo  from 

Beoords  of  ^  ^ 

"•••  September  10  to  22  between  the  Chilean  Minister 
for  Foreign  Affairs  and  the  Argentine  Plenipotentiary — the 
final  result  of  which  was  an  agreement  to  submit  to  the 
Arbitration  of  H.B.  Majesty's  Government,  without  any 
restriction,  the  solution  of  the  differences  between  the  general 
proposals  of  boundary  lines  presented  by  both  Experts  as 
stated  in  the  Records — did  not  give  rise  to  any  official  com- 
munication beyond  the  final  Records  themselves. 
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Consequently,  the  interpretation  of  the  said  Records  rests 
exclusively  on  the  text  thereof;  and  this  will  be  dealt  with 
in  another  chapter.  At  this  stage  we  need  only  point  out 
that  there  is  no  evidence  of  any  kind  either  in  the  official 
communications  between  the  Experts  previous  to  the  loth  of 
September  or  in  any  others  whatsoever,  to  support  the 
following  assertions  of  the  Argentine  Representative  (pages 

385.  386)  : 

1.  That  the  Chilean   Expert  tried   to  raise   ''an  abstract 

qiiestion  unforeseen  by  the  Treaties." 

2.  That  he  **  tried  to  establish  the  question  to  be  sub- 
mitted to  arbitration  "  otherwise  than  it  is  established. 

3.  That  the  Argentine  Republic  in  any  way  intimated 
that  she  would  not  consent  to  submit  to  Arbitration  **the 
differences  between  the  Experts"  "in  the  form  the  Chilean 
Expert  pretended." 

On  the  contrary,  as  has  been  shown,  the  Chilean  Expert 
did  not  try  to  raise  any  question  abstract  or  concrete  after 
August  29  ;  he  stated  the  consequences  of  the  principle  of 
demarcation  he  had  formulated,  and  made  his  proposal  for  a 
general  line  of  boundary  in  conformity  with  it.  Far  from  re- 
questing any  statement  of  principles  in  return,  he  said  that  he 
considered  **  all  further  discussions  as  useless  "  ;  all  he  de- 
manded of  his  colleague  was  (Record  of  August  29)  that  he 
should  "  submit  his  plan  of  the  general  line  with  a  detailed  list 
of  points  or  stretches  accompanied  by  a  description  sufficiently 
definite  and  precise  to  allow  the  same  to  be  identified  on  the 
ground  by  some  natural  feature''  It  was,  on  the  other  hand, 
the  Argentine  Expert  who  persisted  in  raising  previous 
abstract  questions,  as  abstract  at  least  as  any  of  those  so  called 
in  the  Argentine  Statement.      Nor  is  it  more  correct  to  say 
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that  the  Chilean  Expert  thought  it  necessary,  or  even  tried 
to  arrange,  that  the  question  of  the  principle  of  demarcation 
should  be  submitted  apart  from  the  disagreements  between 
the  boundary  line  proposals.  On  the  contrary,  as  early  as 
1892  Seflor  Barros  Arana  had  proposed  that  an  Arbitral 
Commission  should  mark  out  the  boundary,  renewing  this 
proposal  in  1896,  and  again  in  his  note  of  September  9,  he 
stated  that  he  had  no  other  desire  than  to  end  the  discussion 
and  take  such  steps  as  would  lead  the  Governments  to  under- 
take the  negotiations  for  solving  **  the  existing  disagreements 
between  our  two  proposals  for  general  frontier  lines!' 

Finally,  if  it  be  true  that  the  Argentine  Plenipotentiary 
endeavoured,  on  September  22,  to  obtain  a  further  post- 
ponement in  submitting  to  Arbitration  the  differences  be- 
tween the  Experts — when  he  suggested  that  fresh  surveys 
should  be  made  in  order  to  ascertain  whether  certain  sections 
of  the  Chilean  proposed  line  *'  were  situated  in  the  Cordillera 
de  los  Andes,  as  ordered  by  the  Treaties,  and  in  the  form 
which  they  prescribe" — he  anyhow  never  hinted  that  this 
suggestion  involved  the  idea  of  eliminating  any  kind  of 
divergences  from  the  Arbitration,  as  the  Argentine  Statement 
(pages  385-387)  assumes  without  the  least  foundation. 

When  the  interpretation  of  the  Records  is  discussed,  it 
will  be  shown  that  the  statements  successively  made  by 
Experts  and  Governments  that  every  point  and  section  of 
the  boundary  **  is  situated  in  the  Cordillera,  as  ordered  by 
the  Treaties^  and  in  the  form  tliey  prescribe !'  cannot  in  its 
entirety  be  taken  otherwise  than  as  a  qualified  statement. 
If  it  were  not  so,  the  Argentine  line  itself  could  not,  accord- 
ing to  the  Argentine  Expert  and  Representative  themselves^ 
be  said  to  be  entirely  in  the  Cordillera.     The  Treaties  lay 
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down  that  the  line  shall  be  in  the  Cordillera  subject  to  certain 
conditions  that  may  become  restrictive,  and  ifi  a  form  that 
may  demand  that  exceptions  should  be  made  in  certain 
cases.  The  question  to  be  settled  by  Arbitration  is  whether 
the  necessary  restrictions  and  the  admissible  exceptions  are 
those  which  are  found  in  the  Chilean  line  ?  or  those  which 
occur  in  the  Argentine  line ;  and — whatever  the  Argen- 
tine Representative  may  say  to  the  contrary — that  is  the 
very  question  which  the  Tribunal  is  at  present  called  upon 
to  decide. 

QoMtioiwof       Without  entering,  for    the    present,   on   an   ex- 

noteumin.   amination  as  to  whether  this  question  is  an  abstract 

the  Arbi-     One,  or  a  question  of  principle,  or  a  question   of 

geographical  differences,  or  of  sovereignty  of  terri- 

m 

tory,  a  specious  argument  in  the  Argentine  Statement  may 
be  pointed  out.  It  is  maintained  (page  387)  that  **had  it 
been  decided  to  submit  to  Arbitration  a  qicestion  of  principle, 
that    question   would  have   been    especially   mentioned  .   .   . 

as  its  solution  would  have  settled  all  the  difficulties  of  de- 
limitation'' As  it  is  also  stated  (page  386)  that  the  principle 
that  the  boundary  shall  not  be  removed  in  any  case  from 
the  Cordillera  was  **  already  sanctioned  by  solemn  Coven- 
ants," it  may  be  asked,  what  is  left  to  be  decided f  If 
the  question  of  principle  is  settled  by  Covenants,  and  if  by 
this  solution  all  questions  of  delimitation  are  also  settled, 
it  follows  that  no  room  is  left  even  for  geographical  differ- 
ences. One  consequence,  however,  is  as  absurd  as  the 
other.  Questions  of  principle  are  not  settled,  since  the 
**  Covenants "  have  given  rise  to  divergent  interpretation  ; 
nor  is  it  a  fact  that  the  solution  of  a  question  of  principle 
would   involve  the    settlement  of  all  difficulties,  as  the  ex- 
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amination  of  the  Argentine  principles  of  delimitation  and  of 
the  Argentine  proposal  will  plainly  reveal 

The  proposition  just  quoted  from  the  Argentine  State- 
ment might  indeed  be  more  logically  reversed  and  stated 
thus  : 

Had  the  Governments  agreed  on  the  interpretation  of  the  Treaties 
which  formed  the  subject  of  the  dispute  between  the  Experts,  such 
an  agreement  would  have  been  especially  mentioned  and  worded  as 
an  amendment  to  the  Agreement  of  1896  as  the  most  important  factor 
in  the  strict  application  of  the  provisions  of  the  Treaties  therein 
mentioned. 

As  no  such  thing  was  done,  the  provisions  of  the  Treaties 
must  be  strictly  applied,  that  is  with  the  original  restrictions 
or  limitations  contained  in  their  text,  but  without  regard  to 
any  subsequent  restrictions  or  limitations  which  do  not  form 
the  subject  of  a  special  or  formal  agreement  between  the 
parties. 

It  may  be  added  that  no  allusion  to  a  new  agreement 

concerning  the  interpretation  of  the  Treaties  is  made  in  the 

communication   of   November    16,    1808,    addressed    by   the  App.  Doc. 

^  -^  No.  77 

Chilean  Legation  to  the  I^oreign  Office,  when  all  the  needful 
documents  were  submitted.  The  Arbitrator's  attention  was 
then  specially  called  to  the  desire  of  both  Governments  to 
have  the  matter  settled  by  one  single  decision,  but  nothing 
was  said  that  might  imply  a  restriction  of  the  ample  terms 


in  which  the  Arbitration  was  requested  and  accepted  in  1896.  ^pp. 


Doc. 

78. 
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Importance    T) EARING  in  mind  that  the  Tribunal  is  bound 
offaitiifta      r\ 
translations.    ^^  to  adjust  its  decision  in  accordance  with  ''the 

application "  of  certain  Agreements,  it  is  impossible  to  ex- 
aggerate the  importance  of  having  laid  before  them,  as  a  basis 
for  that  decision,  a  faithf2il  version  of  the  same. 

This  importance  has  been  fully  recognized  on  the  Argen- 
tine side,  as  may  be  gathered  from  the  Report  of  the  official 
translator,  addressed  on  December  17,  1898,  to  the  Argen- 
tine Minister  for  Foreign  Affairs,  which  has  been  included 
in  one  of  the  **  papers  submitted  in  support"  of  the  Argentine 
case  at  the  first  meeting  of  the  Arbitration  Tribunal.  This 
Report  ^    must    be    held    in    consequence    as    a    part    of    the 

Argentine  Statement. 

The  translator,   Dr.   Lamarca,  begins  by  stating  that 

"  the  very  first  question  which  arises  for  the  Argentine  and  Chilean 
Cabinets  is  how  to  lay  before  the  Arbitrator,  in  good  and  correct  English^ 
the  subject  matter  of  the  Arbitration," 

and  the  Argentine  official  translations  must  be  presumed  to 
be  intended  to  fulfil  that  object. 

*   Boundary  Agreements  in  force  between  the  Argentine  Republic  and  Chile, 
by  Dr.  Emilio  Lamarca.     Huenos  Aires,   1898,  pp.  xlv.,   iii. 
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For  our  part,  though  the  Chilean  translation  has  no  pre- 
tension to  being  a  pattern  of  **  good  and  correct  English  "  as 
far  as  language  is  concerned,  we  nevertheless  maintain  that  it 
is  mor^  faithful,  and  that  this  is  the  all  important  point. 

Save  some  slight  differences,  we  agree  with  the  two  fol- 
lowing important  remarks  of  Dr.  Lamarca  : 

"  I.     It   is  obvious  that   the  Arbitrator's  decision  may  differ 
greatly,  according  to  the  version  he  follows," 

or,  as  he  further  says,  that  the  translation  is 

**  a  matter  of  the  greatest  moment  which  directly  and  iii  a 
most  decisive  manner  affects  the  very  issue  of  our  international 
controversy  with  Chile. 

"  2.     In  order  to  present  a  genuine  version  of  documents  .  .  . 
it  is  necessary  to  clearly  understand  their  meaning^ 

We  call  attention  to  both  statements  of  the  official  Argen- 
tine translator,  as  they  are  utterly  irreconcilable  with  the 
theories  of  the  Argentine  Representative.  The  latter  main- 
tains that  there  is  no  question  of  interpretation  submitted  to  the 
decision  of  the  Tribunal,  but  only  geographical  differences. 
Now,  as  different  translations  imply  the  possibility  of  dif- 
ferent interpretations,  it  is  not  easy  to  conceive  how  the 
'very  issue"  of  the  question  might  be  affected,  or  how  **  the 
Arbitrator's  decision  might  differ  greatly ''  through  a  mere 
divergency  in  rendering  a  text  if  the  interpretation  of  the 
latter  were  not  called  in  question.  In  the  like  manner,  if  it 
be  acknowledged  that,  in  order  to  present  a  good  and  correct 
English  version  of  an  Agreement,  it  is  necessary  to  **  clearly 
understand  its  meaning,"  how  is  it  possible  to  avoid  acknow- 
ledging that  this  is  even  more  necessary  for  carrying  it  into 
execution  ?  In  other  words,  if  it  be  acknowledged  that  such 
a  simple  operation  as  the  translation  of  an  Agreement  about  a 
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boundary  line  requires  a  previous  interpretation  to  know  the 
right  meaning,  how  is  it  possible  to  avoid  acknowledging  that 
the  demarcation  of  the  said  line,  requires  with  still  more 
reason,  a  previous  interpretation. 

Reverting  to  the  faithfulness  of  the  translation,  it  is  ne- 
cessary briefly  to  justify  the  numerous  quotations  made  with 
the  object  of  establishing  beyond  doubt  the  precise  meaning 
of  certain  words  and  sentences  in  the  Treaty.  When  a  word 
has  two  different  significations  in  the  original  language  and 
consequently  admits  of  two  different  translations  in  another 
language,  it  is  obvious  that  the  correct  signification  must  be 
determined  before  a  translation  can  be  adopted.  When  deal- 
inor  with  International  Acrreements  which  are  assumed  to 
embody  the  intentions  of  two  parties,  the  inquiry  as  to  such 
meaning  may  require  the  examination  of  many  documents  on 
both  sides.  Similarly,  the  doubts  arising  from  a  super- 
abundance or  deficiency  of  synonymous  terms  or  to  gram- 
matical peculiarities  in  either  language  must  be  solved — not 
so  much  by  the  aid  of  dictionaries  and  grammars  as  by  an 
investigation  of  the  usages  prevailing  in  similar  official  docu- 
ments to  be  found  in  the  Archives  of  the  countries. 

In  the  present  case  as  regards  the  Treaty  of  Limits  of 
1 88 1,  we  shall  be  able  to  prove  that  the  Chilean  translations 
are  not  only  justified  by  the  official  phraseology  of  both 
countries  previous  to  1881,  but  also,  and  more  especially,  by 
the  phraseology  of  the  Argentine  Department  of  Foreign 
Affairs  subsequent  to  that  Treaty. 
Durerences         The  really  important   differences  of  translation 

of  trans- 

lauonsinfhe  between  the  Chilean  and  Arorentine  versions  are 

Treaty  of  ^ 

1881.        found  in  the  second  and  third  sentences  of  Article 
1  of  the   Treaty  of  188 1.       As  official   English  translations 
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of  this  Treaty  have  been  published  in  the  British  and  American  -^pp^  Doc 
State  papers  for  1881,  the  pertinent  parts  have  been  reproduced 
in  the  appended  documents.  Another  version  in  the  French 
language  has  been  added,  taken  from  an  Argentine  source  of 
high  authority,  namely  Sefior  Carlos  Calvo,  an  eminent  writer 
on  International  Law. 

When  all  these  translations  are  compared  with  the 
Argentine  and  the  Chilean  versions,  it  will  be  seen  that  the 
essential  differences  may  be  tabulated  as  below  : 


Chilean  version. 

1.  summits 

2.  divide 

Text  in  Spanish. 
cumbres 
dividan 

Argentine  version. 
crests 
may  divide 

3.  sources 

4.  flowing  down. 

5.  water-divide 

6.  clear 

vertientes 

desprenden 

linea   divisoria   de 
las  aguas 

clara 

slopes 

descend 

watershed. 

apparent 

Each  expression  will  be  considered  separately  without 
prejudice  to  a  further  consideration  of  each  sentence  as  a 
whole,  under  its  different  aspects,  as  the  occasion  arises. 
'•cnmiires.''  No  dictionary  gives  the  translation  of  cumbre  as 
crests.  Of  those  consulted,  five  give  top  and  summit  as  the 
English  for  cumbre y  and  cresta  as  the  Spanish  for  crest. 

But  there  is  a  higher  authority  in  this  matter ;  it  is  the 
Argentine  Department  for  Foreign  Affairs  itself,  which,  in 
official  versions  of  Treaties  similar  to  that  of  1881,  has 
constantly  rendered  cumbre  by  summit.  In  the  Appendix  App. 
will  be  found  the  original  Spanish  text  of  Articles  4,  18,  and 
20  of  the  Treaty  between  Spain  and  Portugal,  of  January  13, 
1750,  Article  28  of  the  Treaty  of  1751  between  the  same 
Powers;  Articles  4  and  6  of  the  Treaty  of  San  Ildefonso 
(1777),  and  the  official  Argentine  translation  into  English 
which  forms  part  of  tlie  **  Argentine  Evidence ''  submitted  to 

CHAP.    XIX. 


Doc. 

80. 


IN   THE   TREATY   OF    1881.  -.81 


the  United  States  Government,  as  Arbitrator  on  the  Misiones 
question,  in  1893,  by  the  Argentine  Representative  at 
Washington,  Dr.  Estanislao  S.  Zeballos.  In  every  one  of 
these  cases  ciimbre  has  been  rendered  by  summit. 

Article  4  of  the  Treaty  of  1750  has  been  translated  twice 
in  the  Misiones  ** Argentine  Evidence"  (pp.  54  and  645), 
probably  by  different  hands,  as  the  two  versions  differ. 
The  word  summits,  however,  which  appears  twice  in  the 
text,  is  in  neither  case  rendered  by  crests.  The  first 
sentence,  **  lo  mas  alto  o  cumbre  de  los  montes,"  is  trans- 
lated the  first  time  (page  54)  by  **  the  highest  ground  or 
summits  of  the  mountains,"  and  the  second  time  (page  645) 
by  **  the  highest  pitch  or  sujumits  of  the  hills  " ;  the  second 
sentence,  '*de  suerte  que  las  cumbres  de  los  montes  sirvan 
de  raya,"  is  rendered  first  (page  54)  **  so  that  the  summits 
of  the  mountains  may  serve  as  boundary,"  and  elsewhere 
(page  645)  **so  that  the  heights  of  the  hills  may  serve  as  a 
limit."  In  the  foregoing  case  the  vford  cumbres  has  also  been 
translated  by  summits  in  page  1 1  of  the  Appendix  to  the 
Misiones  Brazilian  **  Statement." 

In  Article  18  the  part  of  the  sentence  •* .  .  .  las  cicmbres 
de  la  Cordillera  que  han  de  servir  de  raya  .  .  .  "  is  translated 
in  the  Misiones  Argentine  Evidence  (page  57)  "...  the 
summits  of  the  ridge  of  mountains  which  is  to  serve  as 
boundary"  and  in  the  Brazilian  Evidence  (page  17  **.  .  .  the 
summits  of  the  mountain  ranges  which  are  to  form  the 
boundary  ..."     Article  20  leads  to  a  similar  observation. 

In  Article  4  of  the  Treaty  of  San  Ildefonso  (1777)  an 
important  sentence  is  found  to  which  further  reference  will  be 
made  elsewhere.  The  Boundary  Commissioners  were  thereby 
enjoined  to   follow  throughout  the  entire  length  of  the  line 
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"  las  direcciones  de  los  montes  por  las  cumbres  de  ellos,  o  de 
los  rios  .  .  .  ♦'*  this  being  rendered  by  *'  the  directions  of  the 
mountains  through  their  suifimitSy  or  those  of  the  rivers  .  .  .  " 
(Misiones  Argentine  Evidence,  p.  88),  and  also  by  *' the 
direction  of  the  mountains  along  their  tops,  or  along  the 
rivers  .  .  .  '*  (page  554). 

In  Article  6  *'las  cumbres  de  los  montes  mas  senalados" 
appears  as  **  the  summits  of  the  main    mountains  ..." 

Numberless  similar  cases  might  be  added  to  show  that 
whatever  reasons  the  official  Argentine  translator  may  allege 
(Lamarca,  pp.  viii.,  15,  67  and  73),  it  has  certainly  not  been 
customary,  when  translating  the  South  American  Boundary 
Treaties  from  Spanish  into  English,  to  render  *'cumbre" 
and  **cumbres"  otherwise  than  by  **sun[imit  "  and  ''summits.*' 

To  quote  a  single  instance  from  another  case,  the 
sentence  **  Seguira  por  la  cumbre  de  la  Sierra  Parima  .  .  ." 
found  in  Article  3  of  the  Treaty  of  May  5,  1859,  between 
Brazil  and  Venezuela,  has  been  officially  rendered  by  **  along 
the  summit  of  the  Parima  range  of  mountains.  .  ."  in  a 
Venezuelan  translation  found  in  the  Venezuelan  Counter- 
Case  papers  submitted  for  arbitration  at  Paris,  vol.  iii.  page 

307- 

"Sanunite"  ^^  might  appear  that  whether  "  cumbres  "  be 
7.  •'oreita.  tj-^nslated  by  "summits"  ox  by  ''crests"  is 
immaterial  as  regards  the  interpretation  of  the  Treaty 
of  1881,  as  these  expressions  are  frequently  used  as 
synonymous  in  English,  especially  in  the  technical  sense 
of  a  dead  level  point,  line,  or  surface  between  two  oppo- 
site slopes,  however  gradual  they  may  be.  The  official 
Argentine  translator,  however,  contends  that  '*  summit  " 
in  English  generally  implies  a  topmost  point,  a  peak  or  a 
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pinnacle  ( Lamarca,  p.  8),  and  that  this  word  "  easily  mis- 
leads." 

We  might  quote  innumerable  examples  to  show,  that, 
especially  when  dealing  with  natural  boundary  lineSy  the 
word  summit  is  used  in  the  technical  meaning  just 
referred  to.  In  the  official  title  of  the  American  Report 
on  the  United  States- Canadian  boundary  along  the  49th 
parallel,  published  in  Washington,  1878,  the  sentence 
**  from  the  Lake  of  the  Woods  to  the  summit  of  the  Rocky 
Mountains  "  is  found,  and  it  may  be  seen  that  the  last  land- 
mark called  "  the  sicmmit  monument  "  is  not  placed  on  a 
peak  or  a  pinnacle. 

In  the  6th  Annual  Report  of  the  United  States  Geolo- 
gical Survey  (Washington,  1873,  p.  go),  it  is  said  with 
reference  to  the  favourable  conditions  of  the  Tyghee  Pass  : 

"  No  person  unacquainted  with  the  topography  of  the  countr}' 
would  believe  while  crossing  this  pass  that  he  was  crossing  the  summit 
of  the  Rocky  Range";  and  further  on  (page  100),  "The  road 
gradually  ascends  upon  leaving  Denver  until  we  reach  the  summit 
of  the  Colorado  divide .  .  .  the  ascent  from  Denver  to  the  south 
of  the  divide  is  very  gradual  ..." 

An  example  may  be  quoted  from  Stanford's  North 
America  (vol.  ii.)  where  ** summit"  is  used  by  Mr.  Henry 
Garnett  in  contradistinction  to  **crests  *'  in  a  way  that  fully 
justifies  the   Chilean   translation  : 

"Though  it  [the  Continental  divide]  follows  as  nearly  as  can  be 
determined  the  summit  line  of  the  great  general  elevation,  it  by  no 
means  follows  that  it  occupies  the  crests  of  the  highest  ranges  in  the 
neighbourhood.  The  reverse  seems  to  be  as  frequently  the  case, 
that  there  are  on  the  right  and  left  ranges  which  in  altitude  may 
overtop  that  which  separates  the  streams  of  the  two  oceans'' 

Mr.    Samuel    Dawson,    in   the   aforesaid    work    (vol.    i.) 
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supplies  us  with  two  iastances  of  the  usual  connection  of 
the  word  "  summit "  with  the  circumstance  of  the  water- 
parting  : 

"  It  is  [the  country  between  Lake  Superior  and  Lake  Winnipeg]  the 
summit  level  of  four  great  watersheds  "  (page  40). 

"  The  Peace  River  is  905  miles  long,  from  the  rise  of  one  of  its 
chief  tributaries  in  Summit  Lake,  at  the  crown  of  the  Pacific' Arctic  water- 
parting'' {^,  534). 

The  same  connection  is  met  with  frequently.  We 
select  the  following  : 

Professor  Geikie,  in  his  *  Earth  Sculpture^  page  68,  says  : 

**  Obviously,  when  these  streams  first  began  to  flow,  the  water- 
parting  in  the  axis  of  the  world  must  have  been  at  a  higher  level  than 
the  present  summit  of  the  Downs." 

In  the  Bulletin  of  the  American  Geographical  Society 
(vol.  xxviii.,  vol.  ii.,  p.  158)  it  is  stated,  referring  to  the  chief 
source  of  the  Missouri,  that 

*'  it  issues  from  a  cavity  of  volcanic  origin  at  the  summit  of  the   Rocky 
Mountains  ..." 

and  further  on  : 

"  Mr.  Browne  suddenly  came  in  full  view  of  a  hole  in  the  summit 
of  the  Rocky  Mountains,  just  west  of  the  crest  of  the  main  range." 

The  same  meaning  was  ascribed  to  *' summit*'  by 
General  Hamley,  when  dealing  with  the  Bulgarian  Boundary 
(Blue  Book,  C.  2471,  p.  129)  : 

'*  Except  at  the  Shipka  Pass,  the  southern  slope  does  not  descend 
rapidly  and  continuously  from  the  summit  of  the  line.  In  some 
passes  .  .  .  there  are  long  spans  of  almost  level  road  on  the  southern 
side,  while  the  northern  slopes  always  descend  immediately  and  rapidly 
from  the  summits  of  the  passes  ..." 
• 

The  word  **  crest"  is  sometimes,  though  not  so  fre- 
quently, used  in  the  same  sense,  giving  to  it  a  technical   and 
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geometrical   meaning.       When    defining     a     watershed.    Dr. 
Hugh  R.    Mill  says  {The  Realm  of  Nature,   p.    244): 

"  This  is  sometimes  a  mountain  range,  but  often  only  the  crest  of  a 
gently  rising  ground,  on  which  the  line  of  water-parting  is  difficult  to 
trace." 

The  object  of  the  Argentine  translator  and  Repre- 
sentative in  preferring  '  crest  '  to  *  summit '  appears  to 
have  been  to  enable  them  to  coin  the  expressions  **  the  crest 
watershed,'*  "the  highest  crests  watershed,''  of  which  so  much 
use  is  made  throughout  the  Argentine  Statement,  in  con- 
tradiction to  the  simple  idea  of  a  complete  **  water-parting/' 
which  is  evidently  the  one  intended  in  the  Boundary  Treaty. 

Enough  has  been  said,  however,  to  show  that  as  far  as 
the  translations  are  concerned  there  is  no  authority  for  the 
introduction  of  the  word  "  crests  "  in  an  English  version  of 
the  Treaty. 

••iMvidMi.*  Accordinor   to  the  Argrentine  official  translator 

(Lamarca,  p.  74)  the  good  and  correct  English  for  **que 
dividan  las  aguas "  is  not  "  which  divide  the  waters,"  but 
**  that  may  divide  the  waters "  ;  his  reasons  for  this  is  that 
"dividan"  in  Spanish  is  the  subjunctive  mood,  while  "divide" 
is  the  indicative  mood  in  English. 

It  is  easy  to  prove,  on  the  authority  of  the  Argentine 
translator  himself,  the  correctness  of  using  the  indicative 
mood  in  English  for  the  subjunctive  mood  in  Spanish,  when 
an  idea  of  necessary  correlation  with  a  future  event  is  im- 
plied, as  in  the  present  case.  It  must  be  remarked,  in  the 
first  place,  that  the  reason  why  the  subjunctive  mood  is  so 
much  used  in  Spanish  is  that  there  are  cases  in  which  the 
indicative  mood  cannot  be  used  when  referring  to  a  future 
event,  as  in  English.     For  instance  in  the  sentence  : 
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"  The  number  of  these  may  be  increased  [in  future]  whenever  the 
Experts  make  the  request**  [present]  (Convention  of  1888,  Clause  2) 

the  words  underlined  cannot  be  put  in  Spanish  in  the 
indicative  mood  ;  in  order  to  keep  correlation  with  a  future 
event,  the  subjunctive  {lo  soliciten)  must  be  used.  Con- 
versely, then,  the  Spanish  subjunctive  must  be  rendered  by 
an  English  indicative,  and  the  Argentine  translator  has 
been  compelled  to  do  so  in  this  case  (Lamarca,  pp.  16,  17), 
as  in  many  other  cases.  ^ 

Thus  the  Argentine  official  version  of  the  Treaties  in 
English  supply  an  ample  proof  of  the  correctness  of  the 
Chilean  translation,  of  the  subjunctive  in  the  Spanish  ex- 
pression **  cumbres  .  .  ..  que  dividan  las  aguas "  by  the 
indicative  mood  in  English,  **  summits  .  .  .  which  divide  the 
waters,"  as  implying  a  necessary  correlation — when  the  future 
event  of  the  demarcation  takes  place — between  the  fact  of 
certain  summits  standing  on  the  division  of  the  waters  and 
their  standing  on   the  bouhdary  line.^ 


*  Moreover  Senor  Lamarca  himself,  when  unbiassed  by  other  considerations, 
drew  the  proper  distinction  in  the  use  of  the  subjunctive  and  indicative  when 
translating  {loc.  cit,  pp.  30,  31) : 

"  Los   peritos    senalardn   en   las    in-  "  The   Experts    in    the    Instructions 

strucciones  que    diercn    (subj.)    a    sus  given   (past)    to    their   assistants   shall 

ayudantes     los     hechos  .  .  .  que     sea  point    out    such    facts  ...  as   may  be 

(subj.;    litil    recojer   siempre    que  ello  (subj.)  useful  to  collect,  provided  that 

no  intcrrumpa  (subj.)  ni  retarde  (subj.)  this  does  (indie.)  not  interrupt  nor  delay 

la  deniarcion  .  .  ."  (indie.)  the  demarcation,  etc." 

The  difference   between  necessary  and  merely  possible  correlations  amongst 
future  events  has  been  very  properly  graduated  in  this  translation. 

-  Argentine  official  translations  of  the  Treaties  and  Agreements,  etc.  Spanish 
subjunctive  translated  by  English  indicatives  (pages  of  Senor  Lamarca's  paper) : 

Spanish  Subjunctives.  English  present  Indicatives  or  Participles, 

6.     operaciones  que  practiquen  ...  7.     operations  carried  out. 

„     desde  que  estuviere  suscrita   por         „     once  signed  by  them. 

ellos  .  .  . 
„     los  que  se  extiendan  al  sur.  „     those  which  extend  to  the  south. 
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VertlentM.' 


It  may  be  said  that  once  the  true  meaning  of 
this  word  in  the  Treaty  of  1881  is  established,  a 
very  important  step  has  been  taken  towards  the  right  inter- 
pretation of  the  said  Treaty.  The  truth  of  this  has  indeed 
been  fully  recognized  by  the  Argentine  official  translator 
who  devotes  no  less  than  fifteen  pages  of  his  paper  (v.  to  vii. 
and  74  to  87)  to  this  subject,  and  implicitly  by  the  Argentine 
Representative,  who  deals  with  it  in  an  extensive  footnote 
(pages  201-209). 

It  may  well  be  asked  why  the  latter  has  discussed  the 
question  at  all,  since  he  pretends  that  no  question  of  inter- 
pretation is  submitted  to  the  Tribunal,  and  it  cannot  be  sup- 
posed that  lengthy  explanations  on  so  dry  a  subject  are  given 
merely  as  a  pastime. 

However,  we  consider  the  subject  to  be  so  very  important, 
that  we  maintain  it  is  not  a  mere  word-translation  that  is  in 
question,  but  that,  in  the  true  and  logical  meaning  of  the 
sentence  in  which  the  term  **  vertientes  "  fills  such  an  impor- 
tant place,  the  clue  to  the  only  right  and  lawful  interpretation 
of  the  Treaty  will  be  found. 

The     Argentine    translator    and,     later,    the    Argentine 


8. 

>> 

«» 
16. 
18. 


26. 

30- 
39. 


46. 
48. 


Isias  que  hay  a  sobre  el  AtI<lntico. 
Toda     cuestion  .  .  .  ya    sea    con 

motivo  .  .  .  ya  sea,  etc. 
antes  sxfuese  posible. 
los  peritos  lo  solid  ten  .  .  . 
lo  demas  c\\it/uere  necesario. 

que  los  peritos  no  arriben. 
una  linea  que  deje  a  Chile  .  .  . 
siempre  que  ello  no  interrumpa, 
Los    peritos   dispondrdn    que    las 

comisiones  .   .    .  contUiuen     sus 

trabajos  .  .  . 
despues  que  hubiere  sido  firmado. 
auxiliares  que  j^^/i  necesarios. 


j> 
17. 
19. 

>» 
27. 

31- 
40. 


Islands  lying  in  the  Atlantic. 

Any  question  .  .  .  whether  it  be 
on  account ...  or  owing  to  .  .  . 

sooner  if  it  is  possible. 

the  Experts  make  the  request. 

all  other  necessary  matters  [matters 
that  are  necessary]. 

the  Expertsya//  to  agree. 

a  line  leaving  to  Chile. 

provided  it  does  not  interrupt. 

The  Experts  shall  direct  the  com- 
missions to  continue  their  work 


47.     After  signing  .  .  . 

49.     auxiliaries  that  are  required. 
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Representative  have  attempted  to  prove  that  **  vertiente  *'  as 
a  substantive  cannot  be  translated  otherwise  than  by  *'  slope," 
and,  as  they  cannot  but  acknowledge  that  the  *  current '  or 
*  common  '    Spanish  -  English    dictionaries — the    recognized 
means  of  information  on  the  subject  of  translation — give  to 
the  same  word  the  meanings  of  '*  waterfall,  cascade,  spring, 
source,'*  they   wish    the   Tribunal    to   believe,  on   their  bare 
assertion,  that  the  authors  of  such  works  **  have  caused  the 
translators  to  fall  into  grievous  errors,  etc."     Senor  Lamarca 
forgetting  the  difference  between  the  ** vulgar"  acceptation  of 
a  word — as  opposed  to  its  **  scientific  "  or  **  technical  "  accep- 
tation— and   "  vulgar  or  common   language,"   arrives  at   the 
conclusion  that 

**  it  were  ridiculous  to  suppose  that  the  plenipotentiaries  who  concluded 
the  Treaties  of  1881  and  1893  spoke  or  wrote  in  their  respective 
vernacular  dialects.  ...  To  insert  in  a  diplomatic  document  a  word 
which  bears  a  well  known  literary  and  scientific  meaning,  and  pretend 
later  on  that  it  was  only  employed  in  the  sense  that  common  or  ignorant 
people  use  it,  is  not  a  case  of  vulgarity :  it  might  appear  to  some  as 
one  of  duplicity  (Lamarca,  p.  vii.)." 

Before  indulging  in  such  aspersions  the  Argentine  trans- 
lator and  the  Argentine  Representative — the  latter  of  whom 
says  that  the  Argentine  statesman,  Senor  Tejedor,  cannot 
be  supposed  **to  have  forgotten  the  meaning  of  words" 
(page  206)  when  using  the  term  **  vertiente "  in  connection 
with  "traces  of  waters" — must  be  assumed  to  have  blotted  out 
the  Treaties  in  virtue  of  which  their  country  is  divided  from 
Brazil,  and  the  numerous  printed  documents  drawn  up  by 
one  of  their  ablest  statesmen,  where  the  word  **  vertiente" 
has  been  unmistakably  given  the  meaning  that  is  now  alleged 
to  be  so  objectionable. 

As  much  confusion  has  been  introduced  on  this  point  by 
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wrongly  assuming  (Arg.  Stat,  p.  205,  footnote)  that 
the  word  "  source  "  has  but  one  meaning  in  English — 
that  is  the  very  spot  where  a  stream  rises — it  must  be 
explained  before  going  further  that  this  is  not  the  meaning 
given  in  the  Chilean  translation,  as  may  be  easily  deduced 
from  the  fact  that  the  same  ** sources"  are  said  to  "flow 
down  to  either  side."  Any  unprejudiced  mind  cannot  fail  to 
understand  that  "  sources  "  here  mean  the  *'  headstreams  '* 
of  opposite  rivers,  and  this  use  of  the  expression  will  be 
fully  justified  further  on. 

Abundant  proof  will  now  be  laid  before  the  Tribunal  that 
this  is  exactly  the  meaning  ascribed  to  the  word  '*  vertiente  " 
in  Spanish  and  South  American  Jurisprudence,  and  by  the 
Argentine  statesman  who,  according  to  the  Argentine  Repre- 
sentative, is  *'  an  energetic  propagandist  against  thr:  con- 
tinental divide." 

As  a  substantive,  the  word  **  vertiente,"  like  many  others, 
has  different  meanings,  dependent  mainly  on  the  connection 
in  which  it  is  used. 

DUferent  i.   When  it  is  used  in  connection  with  the  side 

meanings  of 

" vertiente." of  a  particular  and  well  defined  single  mountain,  it 
means  only  one  of  its  lateral  declivities,  or  slopes. 

r 

Example : 

*'  The  Montosa  stream  starts  from  the  western  slope  (el  vertiente  oeste) 
of  Orro  del  Potro."     [?\%s\^,  Jeografia  Fisica  de  Chile,  page  219.] 

2.  When  used  with  reference  to  the  exact  spot  where  a 
spring  rises,  it.  means  only  the  "spring"  itself,  and  may  be 
considered  as  short  for  **agua  vertiente,"  but  custom  has 
converted  it  into  a  substantive. 

ciiAr.  XIX. 


590  CONFLICTING   TRANSLATIONS 

« 

Example  : 

"  Trapa-Trapa  ...  is  also  a  place  where  numerous  thermal  springs 
{vertientes  ter males)  are  found."  [Olascoaga,  Topografia  Andina,  page 
69.] 

3.  When  it  is  used  in  connexion  with  a  whole  district,  it 
means  the  whole  drainage  surface  towards  the  particular 
direction,  ocean  or  river  referred  to.  **  Sloped  and  primarily 
'*  watershed,''  have  in  English  the  same  meaning. 

Example : 

"...  determines  two  great  hydrological  basins  or  principal  slopes 
{vertiefites)y  the  waters. which  fall  on  them,  or  rise  from  them  being  thus 
compelled  to  flow  inevitably  towards  one  or  the  other  great  ocean."  [La 
Serna  in  La  Prensa^  Buenos  Aires,  February  26,  1895.] 

4.  Finally,  when  **  vertientes  "  is  used  in  connection  with 
mountain  ranges,  water-partings  and  rivers,  as  frequently 
happens  in  Boundary  Treaties,  it  usually  means  (especially 
when  **  vertientes"  are  applied  to  rivers)  the  river  "heads," 
'*  sources,"  *'  headstreams,"  or  *'  headwaters,"  taking  these 
expressions  as  synonymous,  and  consequently  it  is  also  some- 
times intended  to  apply  to  the  whole  course  of  a  "  stream " 
that  may  be  considered  as  the  "source"  or  "head*'  of  a 
large  river. 

Example  : 

**It  [the  boundary  line]  should  be  drawn  ...  so  as  to  search  for  the 
headstreams  or  multiple  sources  {Cabeceras  0  fnultiplicadas  vertientes)  of 
the  said  river  Negro."  [Vicente  G.  Quesada  in  Nuet^a  Reinsta  de  Buenos 
Aires,  vol.  i.  page  105.] 

As  we  are  not  concerned  here  with  the  first  and  second 
acceptations,  since  it  is  obvious  that  the  Treaty  does  not 
refer  to  isolated  mountains  or  to  any  particular  spots  where 
**  springs  '  rise,  these  will  be  omitted,  and  the  present  inquiry 
may  be  confined  to  ascertaining  whether  "vertientes"  in  the 


CHAT.  XIX. 


IN   THE   TREATY   OF    1881.  59 1 

Treaty  of  188 1  ought  to  be  translated  by  "slopes" — meaning 
the  "general  slopes"  or  ** watersheds*' — or  by  ** sources*' 
— meaning  the  "  headwaters  "  or  *'headstreams**  of  the  river 
systems  belonging  to  either  country. 

Since  both  uses  are  equally  legitimate,  it  is  clear  that  the 
question  cannot  be  solved  by  the  mere  aid  of  dictionaries  in 
which  both  acceptations  are  mentioned.  The  most  important 
thing  to  know,  besides  the  "  correct "  or  "  etymological '' 
meaning  of  "  vertiente,"  is  its  *' official"  and  "customary" 
meaning  in  both  countries  signatories  of  the  Treaty.  This 
meaning  can  be  established  beyond  all  doubt. 

The  acknowledged  original  formula,  intended  by 
acoeptetion  \yoxh  parties  to  be  embodied  in  Article  i  of  the 
•' Tertiente."  Treaty,  is  Bellos  formula,  where  the  word  "verti- 
ente  "  appears.  This  word  was  transferred  to  the  unapproved 
Treaties  or  Conventions  of  1877  and  1878,  and  finally  to  the 
Treaty  of  1881,  evidently  with  the  same  meaning  that  Bello 
attached  to  it  It  is  therefore  of  primary  importance  to 
ascertain  the  meaning  usually  ascribed  by  Bello  to  the  word 
"vertiente"  in  his  writingrs. 

As  a  master  of  the  Spanish  language,  Don  Andres  Bello 
is  recognized  as  a  high  authority,  not  only  in  Chile,  but  in  all 
Spanish  South  America  and  even  in  Spain  itself;  his  writings 
(Obras  Completas)  have  been  collected  in  several  volumes 
published  at  Santiago,  volumes  xiv.  and  xv.  including  **  Scien- 
tific Papers ,"  where  many  geographical  descriptions  are  given. 
These  papers  are  specially  valuable  for  our  present  purpose, 
as  the  word  "  vertiente  "  is  frequently  used  in  connection  with 
mountain  ranges  and  river-systems  and  is  clearly  referred  to 
as  included  in  the  latter.  The  following  quotations  are  given 
in  Spanish  together  with  the  English  version,  to  show  that 
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the  term  **  vertiertte  "  is  always  intended  to  refer  to  a  hydro- 
graphical  feature  : 


''Se  ha  limitado  particularmente 
este  nombre  (Himalaya)  a  la  porcion 
que  corre  entre  las  vertientes  mas 
occiden tales  del  Yndo  i  del  Brama- 
putra." 


'*This  name  (Himalaya)  has  been 
particularly  restricted  to  the  range 
lying  between  the  westernmost  head- 
ivatcrs  of  the  rivers  Indus  and  Brah- 
maputra." 


(Bello,    Obras    Completas^    vol.    xiv.    p.   187.     Reprint   from   Biblioteca 
Americana^  1823.) 


Further  on  it  is  said  : 

'*  Otro  viajero  ingles,  Moorcroft, 
penetr6  mucho  mas  adelantesiguiendo 
el  hilo  del  Dauli,  una  de  las  vertientes 
iributarias  del  Alacunanda,  la  cual 
tiene  su  orijen  en  el  centro  mismo  de 
la  Cordillera." 


"  Another  English  traveller,  Moor- 
croft, reached,  much  farther,  the 
course  of  the  Dauli,  one  of  the  tribu- 
tary streams  of  the  Alacunanda, 
which  (the  Dauli)  rises  in  the  very 
centre  of  the  cordillera." 

\Loc,  cit.  page  192.) 


Referring    to    the    fluvial    basins    of    the    Orinoco   and 
Amazonas,  Bello  says  : 


"La  primera  (cuchilla)  divide  las 
vertientes  que  se  dirijen  al  bajo  Ori- 
noco, de  las  que  van  en  busca  del  Rio 
Negro  i  del  Amazonas.  La  segunda 
hace  igual  division  entre  las  aguas 
que  se  encaminan  a  la  orilla  derecha 
del  Amazonas  i  al  Rio  de  la  Plata." 


"  The  first  (ridge)  divides  the 
streams  which  flow  down  to  the  lower 
Orinoco  from  those  which  run  to- 
wards the  Rio  Negro  and  the 
Amazon^.  The  second  (ridge)  effects 
the  same  division  between  the  ivaters 
whose  course  lies  towards  the  right 
bank  of  the  Amazon  and  the  Rio  de 
la  Plata." 


•  {Loc.  dt,  p.  305.     Reprint   from  Reperiorio  Americano^  1S27.) 

The   same   parallel   might  be   established    with    regard    to    the 
following  quotations  from  Bello,  Obras  Completas^  vol.  xiv. 

"This  spur  disappears  near  the  meridan  66 1  W.  and  the  intersection 
of  two  planes  of  slight  declivity  forms  the  dividing  line  between  the 
waters  ivhich  fioiv  to  the  river  Guapor^  [aguas  vertientes^  del  Guapord] 
a  tributary  to  the  Madeira,  and  those  of  the  Rio  de  la  Plata  "  (page  308). 

"In  order  not  to  interrupt  the  description  of. the  Cordillera  between 
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the  parallels  15°  and  5°  30'  S.  I  have  omitted  to  mention  the  extra- 
ordinary development  of  the  Andes  near  Apolobamba,  forming  what — 
on  account  of  there  arising  in  it  many  of  the  fuadsireams  \verti€ntes\  of 
the  river  Beni,  which  discharges  into  the  Apurimac — may  be  called  the 
Beni  mountain  branch  "  (page  311). 

"...  The  portion  of  these  mountains  [Pacarairaa]  where  the 
Orinoco  takes  its  source  is  unknown ;  its  eastern  prolongation  extends 
between  the  headstreams  {aguas  vertientes]  of  the  Rio  Branco  and  those 
of  the  Essequibo  "  (page  321). 

"...  At  the  eastern  extremity  of  the  Pacaraima  range,  begins 
another  one  which  the  missionaries  call  Acarai  or  Tumuc-Humac,  which 
seems  to  stretch  from  W.  to  E.  between  the  headstreams  [vertientes']  of 
the  Essequibo  and  those  of  the  Uricorera"  (page  321). 

These  quotations  especially  prove  that  Bello  used  the  expressions 
"  vertientes  "  and  "  aguas  vertientes  "  as  strictly  synonymous,  with  the 
meaning  of  "headwaters." 

m 

** .  .  .  What  makes  the  phenomenon  [the  coloration  of  the  water]  in 
Guiana  the  most  remarkable,  is  that  in  the  same  ground  and  under 
the  same  forests,  white  and  black  streams  [vertientes^  are  crossed  "  (page 

375)- 

"...  The  proximity  of  the  waters  which  flow  to  the  Caroni,  the 

Caura  and  the  Ventuari  is  the  cause  of  the  frequent  appearance  of  the 

Caraibes  in  the  Upper  Orinoco.     Expeditions  formed  by  this  warlike 

and  trading  people  ascended  by  the  Caroni  as  far  as  the  sources  of  the 

Paruspa,  passed  by  tlie  cols  or  gorges  of  the  mountains  to  the  Chaparro, 

an  eastern  tributary  [vertiente]  of  the  Caura,  etc'  (page  259). 

From  the  same  work,  vol.  xv.  : 

"  It  [the  climate  of  Chile]  is  very  dry ;  were  it  not  that  the  streams 
which  proceed  from  the  mountains  [las  vertientes  de  los  cerros]  supply 
means  for  irrigation,  the  whole  country  would  be  an  arid  desert  for  two- 
ihirds  of  the  year"  (page  366). 

Beiio's  ^^^^  must  lay  special  stress  on  certain  quotations 

translations  ^j^j^.}^  have  an    indisputable  value  as  being  trans- 

** stream"    i^tiQj^s   fj-Qj^  ^j-j^   English  made  by  Bello    himself, 

who  v^as  a  proficient  scholar  in  this  language. 

The    Edinburgh  Review  of  April  1837  published  a  paper 

on  the  '*  Account  of  Don    Basilio   Villarino's  V^oyage  to    the 
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Sources  of  Rio  Negro  in  1878."  Bello  translated  it  for  the 
official  Chilean  paper  El  Araucano ;  both  the  original  and 
the  translation  are  here  given  : 


Edinburgh  Review 
(April  1837). 

"The  river  Laja  or  the  valley  of 
Antuco  is  the  northern  limit  of  the 
Araucaria,  where  its  presence  is 
indicated  by  the  name  Rio  de  los 
Finos  given  to  more  than  one  moun- 
tain stream ;  the  Araucaria  being  in 
common  language  styled  a  pine" 
(page  108). 


Bellows  Translation 
(El  Araucano). 

"  El  Rio  Laja  o  valle  de  Antuco 
es  el  limite  setentrional  de  la  Arau- 
caria o  Pino  de  Arauco  como  lo 
indica  el  nombre  de  Rio  de  los  Finos 
que  se  da  alii  a  mas  de  una  vertiente 
de  la  serrania^  pues  en  lenguaje 
commun,  Araucaria  i  pino  son  pala- 
bras  sin6nimas "  (Bello,  Obras  Com- 
pletaSy  vol.  XV.  page  198). 


There   is  another  similar  instance,  referring  to  the  nar- 
rative of  the  Adventure  and  Beagle  voyages. 


Edinburgh  Review. 

(July  1839). 

"Not  far  from  Arica,  on  the  coast  of 
Bolivia,  is  anagreeable  valley  of  great 
extent,  but  condemned  to  barrenness 
and  solitude  by  want  of  water.  A 
company  of  English  merchants, 
settled  at  Arica,  have  undertaken  to 
conduct  into  this  valley  a  never- 
failing  stream  from  the  highest  Cordil- 
leras" (page  491). 


Bellas  Translation 
(El  Araucano,  1840). 
"  No  lejos  de  Arica  hai  une  valle  de 
bastante  estension,  est^ril  i  solitaria 
por  falta  de  aguas.  Una  compauia  de 
comerciantes  Ingleses  establecida  en 
aquel  puerto  ha  tomado  a  su  cargo 
la  empresa  de  conducir  a  este  valle 
una  vertiente  perenne  desde  las  mas 
altas  Cordilleras."  (Z<v.  cit,  vol.  xv. 
page  244.) 


The  following  is  from  a  communication  of  Sir   Woodbine 
Parish  to  the  Royal  Geographical  Society : 


Journal  R.G,S. 

(vol.   1835). 

'*  Here  he  [man]  may  find  every 

variety  of  hill,  and  vale  and  plains, 

with    abundant    streams   of  running 

water  "  (page  99). 


Bellds  Trauslation 

(El  Araucano,  No.  408,  1838). 

"  Alii  pueden  encontrarse  todos  las 

variedades  posibles  de  cerros,  valles  i 

llanos,  fertilizados  por  abundantes  ver- 

tientes. 
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The  next  is  from  a  paper  in  the  same  Journal  from  Mr. 
J.  P.  Pentland. 


Journal  R.G.S, 
(vol.  1835). 

•*The  lake  of  Titicaca  receives 
numerous  streams  at  its  northern 
extremity,  but  by  no  means  so  great 
a  mass  of  waters  as  might  be  expected 
from  the  height  of  the  Andes  that 
surround  it"  (page  81). 

The  next  was  translated 
journal  : 

Foreign   Fortnightly    Review 
(vol.  xviii.  [1837],  p.  474). 

"The  southern  river  [Bermejo] 
takes  its  source  in  the  mountains  of 
La  Paz  near  the  foot  of  both  An- 
comma  and  Illimani ;  whence  the 
Cauqueapo,  descending  till  it  almost 
impinges  the  17th  degree  of  latitude, 
bends  northwards  here,  and  uniting 
successively  with  the  Queloto,  Bogpi, 
Challana,  Tipoani,  Mapiri,  and  other 
streams  that  water  the  eastward  slope 
of  the  Cordillera,  forms  the  great 
river  of  the  Beni  ..." 


Bellows  Translation 
(El  Araucano,  No.  380,  1838). 

"  Este  lago  (Titicaca)  recibe  por  el 
Norte  gran  nilmero  de  vertientes^  pero 
no  por  cierto  'una  gran  cantidad  de 
aguas  que  se  acerque  a  lo  que 
naturalmente  debia  esperarse  de  la 
grande  altura  de  los  Andes  que  lo 
circunda." 

by  Bello  from  another  English 


Beliefs  Translation 
(El  Araucano,  No.  375). 

'*  £1  rio  meridional  (Bermejo)  tiene 
su  nacimiento  en  los  montes  de  la 
Paz  cerca  de  las  faldas  del  Ancomma 
i  el  Illimani ;  de  donde  descendiendo 
el  Cauqueapo  hasta  que  casi  toca  el 
paralelo  17  de  latitud,  tuerce  aquf 
hacia  el  Norte  ;  se  junta  sucesiva- 
mente  con  el  Queloto,  el  Bogpi,  el 
el  Challana,  el  Tipoani,  el  Mapiri  i 
otras  vertientes  que  banan  el  declive 
oriental  de  la  cordillera  para  forma  el 
gran  rio  Beni  .  .  .'* 


The  two  following  refer  to  the  Isthmus  of  Panama : 


Journal  F,  G,  S. 
(vol.  1832). 

"Rivers. — There  is  hardly  a  mile 
of  land  in  this  whole  province  which 
is  not  in  the  rainy  season  intersected 
by  some  little  river  or  qucbrada^ 
which  carries  off  the  superfluous 
water  and  is  occasionally  difficult  to 
pass.  But  in  the  summer  most  of 
these  dry  up  "  (p.  69). 


Bellows  Translation 
(El  Araucano,    1836). 

"  Rios. — Apenas  puede  andarse  en 
toda  la  provincia  una  milla  sin  en- 
contrar  en  el  invierno  algun  riachuelo 
0  quebrada  que  arrastra  las  aguas 
super-abundantes  i  a  veces  no  puede 
facilmente  vadearse  \  pero  la  mayor 
parte  de  estas  vertientes  se  secan  en 
verano."  (Reprinted  in  Obras  Com- 
pletas,  vol.  XV.  p.  157.) 
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From 

A  Paper  read  at  a  meeting  of  the 
R.  G.  S.  on  the  12th  of  February  1844 
by  Mr.  William  Wheelwright. 

"The  only  river  on  the  Pacific 
side  of  the  Mantinga  coast  is  the 
Chiapo,  an  inconsiderable  stream  in 
the  dry  season,  but  a  mountain  tor- 
rent during  the  rains,  which  are  very 
violent "  (p.  1 7). 


Bellas   Translation 

(El  Araucano, 
January  17,  1845). 

"  El  linico  rio  por  el  lado  del 
Pacffico  en  la  costa  de  Mantinga  es 
el  Chiapo,  vertiente  escasa  en  la  esta- 
cion  seca,  i  torrente  rdpido  durante 
las  lluvias  que  son  copiosfsimas." 


Beuo's  When    these   quotations   from    Bello's  writings 

nreatlse  on 

Inter-     and  translations  are  brought  together  and  compared 


with  his  original  boundary  formula,  and  with  the 
translations  given  in  the  former  Chilean  Statement,  it  appears 
impossible  to  entertain  the  least  doubt  as  to  the  latter  being 
both  correct  and  faithful  : 


Bello,  Principios  de  Derecho  In- 
ierfiacional^  Parte  I.  capftulo  iii. 

"  Si  el  limite  de  un  Estado  es  una 
Cordillera,  la  linea  divisoria  corre 
por  sobre  los  puntos  mas  encum- 
brados  de  ella  pasando  por  entre  los 
manantiales  de  las  vertientes  que  dc- 
scienden  a  un  lado  i  al  otro." 


Translation  given  in  the  first 
Chilean  Statement.  (Printed  in  the 
British  State  Paper,  No.  517,  p.  10). 

"  If  the  boundary  of  a  State  is  a 
Cordillera,  the  frontier  line  runs  over 
the  most  elevated  points  of  it,  pass- 
ing between  the  sources  of  the  streams^ 
which  flow  down  to  one  side  and  the 
other." 


*  The  Argentine  Representative  (p.  192)  indulges  in  a  play  upon  words  founded 
on  an  obvious  lapsus  calami  which  occurs  in  the  printed  Chilean  Statement.  The 
first  Chilean  official  translation  into  English  of  Hello's  formula  is  found  in  the 
paper,  "The  Boundary  Question,"  etc.,  submitted  to  the  Arbitration  Tribunal  (p.  9) 
and  is  as  follows  : 

"  When  the  boundary  is  a  mountain  range  (Cordillera)  the  dividing  line  runs 
over  its  most  upraised  points,  passing  between  the  origins  [or  springs]  of  the  sources 
which  flow  down  to  either  side." 

In  the  Statement  read  before  the  Tribunal  the  translation  was  given  as  in  the 
text  above.  As  in  other  quotations  of  the  same  passage,  the  word  "  springs " 
appears  instead  of  "  streams,"  this  has  been  piit  forward  as  an  argument  against 
the  Chilean  translation.  However,  as  the  Argentine  Representative  observes  that 
it  is  known  that  the  sources  of  the  springs  "  do  not  flow  down  themselves,"  he 
should  have  understood  that  whatever  word  was  intended  for  "vertiente"  it  must 
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The  numerous  quotations .  gfiven  in  the  text  as 

Uniform  ^  ^ 


•'  „well  as  in  the  appended   notes   prove   that    Bello 

*  Oc  UOB  wO  ^ 

byBeuo.  n^ade  frequent  use  of  the  word  **vertiente"  for  the 
upper  course  of  a  river,  or  a  tributary  to  a  lake  or  to  a  more 
important  watercourse,  and  it  is  impossible  not  to  be  struck 
by  the  complete  similarity  of  the  sentences  taken  from  the 
above  quotations  (pp.  592,  593,  595)  with  the  last  quotation 

(P-  596)  : 

Las  veriientes  que  se  dirijtn  al  Orinoco. 

Las  veriientes  que  van  en  busca  del  rio  Negro. 

Las  veriientes  que  van  a  perderse  en  el  Apuriraac. 

Las  veriientes  que  bafian  el  declive  oriental. 

Las  veriientes  que  descienden  a  uno  lado  i  al  otro. 

And  when  it  is  known  that  they  have  been  written  by  the 
same  author,  no  amount  of  argument  or  of  bare  assertion  can 
persuade  anybody  that  the  "  exact  rendering "  of  the  last 
sentence  is  (Arg.  Stat.,  page  192)  **  the  slopes  which  descend 
one  side  and  the  other." 

For  it  would  be  inexplicable  that  Bello,  after  using  the 
word  **vertiente"  in  numerous  geographical  writings,  with 
the  meaning  of  the  upper  part  of  a  watercourse — be  it  called 
source,  headstream  or  otherwise — should  proceed  to  use  it  in 
a  precisely  similar  sentence  with  a  wholly  different  meaning 
when  writing'his  Treatise  on  International  Law. 

Besides,  it  will  be  shown  when  dealing  with  the  interpre- 
tation of  the  Treaty  that  the  Argentine  translation  **  between 
the  sources  on  the  slopes  "  cannot  stand  for  the  geographical 
definition  of  any  line. 

be  one  that  meant  something  *  flowing  down  by  itself,'  and  he  need  go  no  further  for 
precedents  than  the  official  versions  in  English  of  the  Misiones  "  Argentine  Evi- 
dence "  which  will  be  dealt  with  in  this  chapter,  in  which  **  vertientes,"  translated 
sometimes  by  ''springs,"  are  said  to  "descend,"  and  when  translated  by"  water- 
falls "  are  said  to  "  run  down,"  etc. 
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Moreover,  Bello  did  more  than  give  a  theoretical  formula 
including  a  principle  of  delimitation  between  two  countries 
along  a  mountain  range ;  he  also  gave  a  more  concrete  form 
to  the  said  rule,  using  on  two  separate  subsequent  occasions 
the  same  form  of  phrase  and  the  same  expressions  which  are 
so  frequently  found  in  his  scientific  papers, 
'•veruente"        ^^    ^^48  Bello  was   Under-Secretary   of    State 
ciiueMi    in  the  Departments  of  the    Interior  and    Foreign 
doenmento  Affairs,  and  in  that  capacity  it  necessarily  devolved 
Beuo.     upon  him  to  draw  up  the  Instructions  for  the  geo- 
graphical survey  of  the  country,  as  well  as  the  Message  of 
the  President  respective  thereto.     Though,  of  course,  these 
documents  do  not    bear    Bello's   signature,    Senor    Irigoyen 
himself  acknowledges  that  he  must  have  been  the  real  author 
when  he  says  : 

"  Senor  Bello  was  the  adviser  of  the  Chilean  Government,  especially 
in  regard  to  Foreign  Affairs,  in  which  department  he  filled  an  important 
post,  and  it  is  very  likely  that,  in  fulfilment  of  his  duty,  he  had  to  draw 
up  the  Instructions  for  Pissis  and  the  Presidential  Message^  naturally  em- 
bodying in  both  documents  as  a  dominating  principle  that  which  he  had 
established  in  his  Treatise  on  International  Law  for  the  delimitation 
between  countries  separated  by  mountains,  a  principle  that  I  accepted  and 
embodied  in  the  Treaties^  using  the  same  words  as  the  eminent  publicist  had 
done:'  > 

It  has  already  been  seen  how  in  the  Treatise  on  Inter- 
national Law  the  principle  of  delimitalion  here  alluded  to  was 
worded.  In  the  Instructions  of  1848  the  line  derived  from 
this  principle  was  defined  as 

"el  filo  o  Hnea  culminante  que  separa  las  vertientes  que  van  a  las 
provincias  arjentinas  de  las  que  se  dirijen  al  territorio  chileno"  (the 
edge  or  culminating  line  that  separates  the  sources  [meaning  headwaters 
of  streams], yf(t?a'/X^ — literally  that  go — towards  the  Argentine  Provinces, 

*  Irigoyen,  Limites  con  Chile,  p.  62,  Buenos  Aires,  1895. 
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from   those    running — literally  that    direct   their   course — towards    the 

Chilean  territory)." 

In  the  Message  of  1849  the  formula  was  mutatis  fnutandts 
the  same,  the  dividing  line  being  alluded  to  as 

*'  la  linea  culminante  de  la  cordillera  entre  las  vertientes  que  desciendeti 
a  las  provincias  arjentinas  i  las  que  riegan  el  territorio  chileno'*  {the 
culminating  line  of  the  cordillera  between  the  sources  or  streams  which 
Jlotv  down — literally  descend  or  go  down — to  the  Argentine  Provinces  and 
those  which  irrigate — or  7vater — the  Chilean  territory). 

Again,  we  say  that  it  is  impossible  for  any  unbiassed  mind 
to  compare,  without  being  struck  by  the  similarity,  the  terms 
in  which  the  Instructions  and  the  Message  are  couched,  as 
regards  the  construction  of  every  sentence  where  the  action 
of  flowing  down  to  a  lower  level — according  to  the  law  of 
natural  drainage — is  so  clearly  ascribed  to  **  vertientes  "  in  a 
way  that  can  only  be  ascribed  to  watercourses.  One  is  thus 
forced  to  the  conclusion  that  the  word  "vertiente"  must  in 
every  case  have  meant  the  streams  which  flow  down  towards 
a  definite  watercourse  or  drainage  basin,  and  apply  especially 
to  the  upper  part  of  them,  frequently  called  in  English 
the  source  of  the  main  stream. 

Since  Sefior  Irigoyen,  the  Argentine  negotiator  of  the 
Treaty  of  1881,  has  admitted  that  he  used  in  that  Treaty  the 
''same  words  "as  Bello  used  alike  in  his  Treatise  and  in  the 
Instructions  and  Message,  surely  the  meaning  of  these 
words  in  the  Treaty  must  be  the  same  as  in  the  other  docu- 
ments named. 

We  believe  we  are  justified  in  maintaining  that,  even 
if  Sefior  Irigoyen  or  the  Argentine  Government  failed  to 
grasp  the  meaning  that  Bello  attributed  to  the  terms  used 
by  him,  they  should  none    the  less  abide  by  that  meaning, 
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since  they  relied  on    Bello  s   authority   for   the   acceptation 
of  the  principle  of  delimitation  as  set  forth  in  his  Treatise. 

There  is  no  need,  however,  for  any  such  contention, 
there  being  superabundant  evidence  that  the  word"vertiente'* 
has  always  meant  in  the  Argentine  official  and  legal  language 
either  the  Iieadwaters  or  sources  of  a  watercourse  or  a  small 
stream,  but  never,  to  our  knowledge,  a  slope. 


Anteoodento  As  Bellows  authority  is  so  very  important  on  this  matter,  it  has 
"▼ertt^te"  ^^^^  hitherto  preferably  quoted.  It  is  not,  however,  to  be  sup- 
for  streams,  posed  that  when  he  used  the  term  "  vertiente "  for  stream  he 
gave  a  new  or  unusual  meaning  to  the  word.  Abundant  evidence  that  such 
was  not  the  case  is  given  herewith. 

The  use  of  the  word  "  vertiente  "  as  a  substantive  (or  substantive-adjective 
as  it  is  called  in  Spanish)  meaning  a  watercourse  near  its  origin  or  source,  is 
undoubtedly  derived  from  the  suppression  of  the  original  substantive 
"  aguas "  (waters)  in  the  expression  "  aguas  vertientes  "  (flowing  waters). 
Bello  himself,  in  his  Gramdtica  de  la  Lengua  Castellana  (pp.  36,  37, 
64,  65),  has  explained  this  "  exchange  of  offices  between  the  substantive  and 
the  adjective.^* 

Some  of  the  oldest  dictionaries  give  the  two  meanings. 

The  Spanish- Latin  dictionary  of  Nebrija  (Antonii  Nebrissensis,  Gramaiica 
et  Reggi  Chronographi  Dictionarium\  a  high  authority,  gives  **y^^«aj  vertientes 
de  los  montes,'*  Aquae  e  montibus  scaturientes,  vel  erumpentes  "  (page  13). 
**  Vertientes  de  aguas^  Aquaram  divortia  "  (page  448). 

The  same  thing  occurs  in  the  Portuguese  language.  In  the  Portuguese-Latin 
vocabulary  of  Father  Bluteau,  we  find  (17  21,  vol.  viii.) :  ''^vertente,  Agoas  ver- 
tentes." 

The  suppression  of  the  substantive  ^' aguas*' is  found  in  many  ancient 
Spanish  and  South  American  official  documents,  such  as  the  Treaties  between 
Spain  and  Portugal  of  1750,  1751,  1777,  etc,  and  in  the  Chilean  and  Argen- 
tine Civil  Codes  that  will  be  dealt  with  in  the  text. 

SiMuiish  Father  Ovalle,  in  his  Histbrica  relacion  del  Reyno  de   Chile 

authorities,   ^^^^gj^  ^^^^  ^^^   j   ^^^   g  . 

"  Fundo  el  Autor  de  la  Naturaleza  "  The  Author  of  Nature  founded 
...  la  fecundidad  .  .  .  de  los  the  fertility  ...  of  the  soil  of  Chile 
chilenos  campos  en  esta  su  cordillera,  in  her  cordillera,  where  ...  he  de- 
en  quien  .  .  .  deposit6  su  riqueza,  posited  its  riches,  so  as  to  ensure  the 
para  asegurar  el  anual  tributo  de  annual  tribute  of  so  many  and  such 
tantos  i  tan   copiosos  rios^  fuentes  i  copious  rivers^  sprin^Sj  and  streams  by 
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arroyos  con  que  los  fertiliza  i  enri- 
qucce  ;  que  ni  el  pais  pudiera  ser  tan 
fertil  y  abundante  con  menos  agua 
del  G^^estas  vertUntes  le  communican 
ni  estas  pudieran  mantenerse  todo  el 
a  no  con  menos  nieve  de  la  que  estos 
montes  reciben  .  .  .  para  sustentar 
en  el  verano  los  muchos  rios  que  de 
ella  nacen." 


which  it  is  fertilized  ;  for  the  country 
could  not  be  so  fertile  and  abundant 
with  less  water  than  these  sources 
supply;  neither  could  the  latter  be 
maintained  all  the  year  with  less  snow 
than  these  mountains  receive  ...  so 
as  to  feed  in  the  summer  the  many 
rivers  which  rise  from  it." 


The  Spanish  pilot  Moraleda,  who  explored  the  Retoncavi  Inlet  in  1796, 
says,  in  his  account,  published  in  the  Chilean  Hydrographic  Annual  (vol. 
xiii.  p.  208) : 


''En  su  transtto  hasta  el  mar  [el 
rio  de  Ralun]  recibe  una  porcion  de 
vertientes  de  nieve  licuada  que  se  pre- 
cipitan.  ...  £n  la  actualidad  es  rio 
de  poco  caudal  como  su  orijen  i  ver- 
tientes ..." 


"  In  its  course  to  the  sea  [the  river 
Ralun]  receives  many  streams  of  melt- 
ed snow  that  precipitate  themselves. 
...  At  present  it  is  a  river  of  small 
volume,  as  its  origin  and  sources  ..." 


Colonel  Juan  de  Ojeda,  of  the  Spanish  army,  says,  in  an  official  Report 


dated  1803  : 

"  El  rio  Biobio  tiene  sus  principios 
en  las  vertientes  del  centro  de  la  Cor- 
dillera ;  se  reunen  a  formarle  las  que 
descienden  en  esta  parte  en  mas  trecho 
de  25  leguas  Norte  Sud;  estas  se 
disponen  entre  aquellas  cerros  en  dos 
corpulentes  rios,  los  que  bajan  por 
uno  i  otro  costado  de  la  Sierra  de 
Callaqui,  i  a  sus  pies  %^juntan  i  com- 
ponen  este  caudaloso  torrente,  etc." 


"  The  river  Bio-bio  has  its  sources 
in  the  streams  of  the  centre  of  the 
Cordillera;  those  which  descend  for 
an  extent  of  more  than  25  leagues 
from  North  to  South  contribute  to  its 
formation  ;  these  flow  between  those 
mountains  in  two  considerable  rivers 
whose  courses  lie  to  either  side  of  the 
Sierra  de  Callaqui,  and  at  the  foot 
of  the  latter  join  to  form  this  great 


watercourse. 


>i 


It  will  be  observed  that,  though  the  "  vertientes "  of  the  Cordillera  are 
spoken  of,  the  word  cannot  mean  **  slope,"  as  slopes  cannot  contribute  to  the 
formation  of  streams.  However,  the  meaning  is  still  plainer  in  the  following 
extract  from  the  same  author  : 


''  De  las  elevadas  montanas  que  dan 
orfjen  al  famoso  rio  de  Maule  .  .  .  y 
de  las  ramas  de  Cordillera  .  .  .  se 
derivan  varias  vertientes  que   forman 


"  From  the  high  mountains  where 
the  famous  river  Maule  rises  and 
from  Cordilleran  spurs  .  .  .  several 
streams  flow  down,  forming  two  mid- 
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dos  medianos  rios,  nombrados  Bal-     die-sized  rivers  called  Balbarco  and 
barco  i  Neuquen  .  .  ."  Neuquen  .  .    " 

{Biblioieca  Jeogrdfico—Hidrogrdfica  de  Chile,  Santiago,  1898,  pp.  240  and 
287.) 

Another  traveller  in  Chile  at  the  beginning  of  the  century,  Don  Luis  de  la 
Cruz,  frequently  uses  the  word  "vertiente"  (Angelis,  Coleccion^  etc^  vol.  i.). 
He  says  : 


Page  9.  "  El  gran  rio  Laja  la  parte 
[la  sierra]  i  a  ^l  conHuyen  todas  las 
vertientes  de  ambos  costados.** 

Page  73.  "  Desde  este  punto  em- 
pezamos  a  faldear,  i  pasando  tres 
vertientes  que  corren  al  sud  i  se  intro- 
ducen  al  estero  .  .  ." 


"  The  great  river  Laja  divides  the 
sierra,  and  all  the  streams  on  both 
slopes  flow  down  to  the  said  river.'' 

"  From  this  point  we  begin  to  as- 
cend, and  crossing  three  streams  flow- 
ing southward  which  fall  into  the 
river  ..." 


Similar  quotations  might  be  given  from  pages  26,  41,  65,  137,  etc,  of  the 
same  report 

On  the  Argentine  side  the  geographer  Felix  de  Azara  (1777)  may  be 
quoted.  We  find  in  his  Descripcion  e  Historia  del  Paraguay  i  Rio  de  la 
Plata  (vol.  i.)  the  following  : 


I^age  35.  *'Las  primeras  verti- 
entes del  rio  Paraguay  son  varios 
arroyos  ..." 

Page  37"  "  Por  alii  se  reunen 
muchas  vertientes  0  arroyos^  encamin- 
andose  al  sud  .  .  ." 


**  Th6  original  sources  of  the  Rio 
Paraguay  are  some  rivulets  ..." 

*'  About  this  point  numerous 
streams  or  rivulets  meet  and  take 
their  course  southwards  .  .  ." 


From  Viajes  Inkditos  de  Azara  (Buenos  Aires,  1873). 


Page  223.  "Todos  los  mencion- 
ados  arroyos  nacen  cerca  i  son  cabe- 
4:eras  o  vertientes  del  Yaguary  que 
viene  de  mas  lejos." 

Page  225.  "Cuantos  esteros, 
banados,  rios,  arroyos  i  vertientes 
habemos  passado  desde  Pirapo  a 
Ibiracapa  son  desagiies  suyos  al  rio 
Paraguay." 


"All  the  said  streams  take  their 
rise  in  the  vicinity  and  are  the  head- 
waters or  sources  of  the  Yaguary, 
which  proceeds  from  further  on  .  .  ." 

"All  the  watercourses,  flooded 
ground,  rivers,  rivulets  and  streams 
that  we  have  crossed  from  Pirap6  to 
Ibiracapa  are  its  drainage  channels  to 
the  Rio  Paraguay." 


From  the  Correspondewia  oficial  e  inedita  sobre  la  demarcacion  de  Li  mites  en 
4I  Paraguay  i  el  Brazil,  published  in  Angelis'  Coleccion,  etc,  vol.  iv..  No.  5. 
(Buenos  Aires,  1836) : 

Page    15.      "En    la    Instruccion         "In   the  Instruction  delivered  by 
que  V.S.  me  entregd,  se  me  man  da      Y.E.,  I  was  ordered  to  mark  out  the 
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demarcar  el  rio  Igatim^  con  la 
cahecera  del  rio  Aguaray,  y  que  hecho 
esto  mef  retire,  contentindome  con 
hacer  lo  que  los  Ultimos  demarca- 
dores :  esto  es  que  tome  el  Igatimf 
por  el  Igurey,  a  las  cabeceras  del 
Aguaray  por  vertientes  del  rio  Ipand 
.  .  .  pero  no  puedo  menos  de  partici- 
par  a  V.S.,  lo  primero,  que  dichas 
cabeceras  del  Aguaray  no  vierten  en  el 
Ipan^  .  .  ." 

From  the  same  Coleccion  (vol.  iv., 

"  Los  Portugueses  lo  llaman  [al  rio 
Pirating]  de  San  Gonzalo,  sin  que 
pueda  en  esto  haber  equivocacion  ni 
contradiccion,  por  no  haber  otro 
arroyo  mas  meridional  que  entre  en 
el  mencionado  sangradero,  siguiendo 
la  division  su  cauce  hasta  las  vertien- 
tes mas  distantes  que  terminan  en  la 
cuchilla  ...  en  cuyo  pun  to  se  halla 
un  cerro  en  el  que  por  %\xfalda  del  E. 
principian  las  vertientes  del  arroyo 
Yaguaron  .  .  .  desde  cuyo  punto 
.  .  .  hay  colocados  los  diez  marcos 
siguientes : 

1.  En  las  cabeceras  del  Piray-Guazu. 

2.  En  las  vertientes  del  rio  Yaguarf. 

3.  Orijenes  del  rio  Caciquey  ..." 


Rio  Igatimi  by  the  headwaters  of  Rio 
Aguaray,  and  having  done  this  to  re- 
tire, being  satisfied  with  doing  what 
the  last  demarcator  did ;  that  is,  with 
taking  the  Igatimf  for  the  Igurey,  and 
the  headwaters  of  the  Aguaray  as  the 
sources  of  the  Rio  Ipand  .  .  .  but  I 
cannot  but  inform  Y.E.,  in  the  first 
place,  that  the  said  headwaters  do  not 
flow  into  the  Ipand  .  .  ." 


No.  6,  pages  4-5). 

"  The  Portuguese  call  it  [the  Rio 
Pirating]  San  Gonzalo,  but  this  can- 
not give  rise  to  any  mistake  or  con- 
tradiction, as  there  is  no  other  stream 
farther  south  that  flows  into  the  said 
drainage  channel,  the  dividing  line 
following  its  course  up  to  the  farthest 
sources  that  take  their  rise  on  the 
ridge  .  .  .  where  a  hill  is  found  on 
whose  eastern  slope  the  sources  of 
arroyo  Yaguaron  begin  .  .  .  From  the 
said  point  .  .  .  the  ten  following 
landmarks  have  been  planted  : 
T.  At  the  Juadwaters  of  the  Piray- 
Guazu. 

2.  At  the  sources  of  the  Rio  Yaguarf. 

3.  Origin  of  Rio  Caciquey  ..." 


Amongst  the  documents  annexed  to  Villarino's   Journal   published  by 
Angelis,  at  the  end  of  vol.  vi.   of  his  Coleccion^  etc,^  it  is  found  : 


'^IV.  Respuesta  del  Capitan  de 
Navio  don  Jose  Varela  al  Virey  sobre 
el  reconocimiento  i  diario  de  Vil- 
larino." 

"...  Bien  al  Norte  del  Rio 
Negro  corre  atravesando  la  Pampa  el 
Rio  Colorado,  cuya  extension  i  pro- 
fundidad  me  hacen  creer  que  sus 
vertientes  han  de  estar  a  \2,falda  de  la 
Cordillera  ..." 
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'*  IV.  Answer  from  the  Captain  in 
the  Navy  don  Jos^  Varela  to  the 
Viceroy  as  to  the  reconnoitring  and 
Journal  of  Villarino." 

"...  Much  further  north  than 
the  Rio  Negro  that  flows  across  the 
Pampa  the  Rio  Colorado,  whose  ex- 
tent and  depth  lead  me  to  believe  that 
its  sources  must  be  found  on  the  slope 
of  the  Cordillera  .  ,  ." 
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"  V.  Otra  sobre  el  mismo  asunto 
del  Brigadier  don  Jos^  Custodio  de 
Sd  e  Farfa  a  S.  K 

"  •  .  .  AiSn  se  hallan  muchas  ver- 
tienies  que  viemn  de  la  Cordillera^  que 
forman  el  rio  del  Tunuyan,  las  cuales 
ocupan  los  valles  Corocorto,  de 
Hugo  i  de  Jeruha,  cuyo  rio  forma 
horqueta,  a  cosa  de  28  leguas 
al  Norte  de  la  confluencia  del  Dia- 
mante, i  para  que  las  veriientes  de 
^ste  se  dirijiesen  desde  Mendoza 
serfa  preciso  cortasen  las  del  Tunuyan 
o  hacer  un  gran  rodeo  para  el  Oeste, 
por  adentro  de  la  Cordillera." 


"  V.  Another  on  the  same  subject 
from  Brigadier  don  Jos^  Custodio 
de  Sd  e  Faria  to  H.  £. 

"...  There  are  still  many  streams 
proceeding  from  the  Cordillera^  which 
form  the  river  Tunuyan,  and  flow  by 
the  valleys  Corocorto,  Huco  and 
Jeruha,  the  said  river  forming  a  fork 
at  about  28  leagues  to  the  north  of 
the  confluence  of  the  River  -Diamante, 
and  in  order  that  the  course  of  the 
latter  might  proceed  from  Mendoza  it 
would  be  necessary  for  it  to  be  inter- 
sected by  the  course  of  the  Tunuyan 
or  to  make  a  long  bend  westward, 
further  within  the  Cordillera." 


From  the  Historia  de  la  Conqidsta  del  Paraguay^  Rw  de  la  Plata  i  Tucu- 
man^  written  by  the  Jesuit  Father  Lozano  in  1745,  and  published  in  Biblioteca 
del  Rio  de  la  Plata^  vol.  i.  pp.  11,  12, 


Esta  vast  f  si  ma  gobernacion  [Rio 
de  la  Plata]  se  dividid  en  dos,  como 
ya  insinud,  en  el  ano  1620  que- 
ddndose  la  una  con  el  nombre  anti- 
guo  del  Rio  de  la  Plata  i  a  la  otra 
se  le  did  el  del  Paraguay.  Los 
linderos  de  ambas  son  en  la  parte 
de  nuestras  misiones  las  vertientes  de 
los  rios  Parand  i  Uruguay,  que  fue 
la  rcgla  por  donde  el  ano  de  1727 
se  gobernaron  los  jueces  que  en 
virtud  de  una  cedula  de  S.M.  fecha 
en  Madrid  a  11  de  Febrero  de  1725 
senalaron  los  illustrfsimos  senores 
Obispos  de  Buenos  Aires  i.del  Para- 
guay, para  ajustar  los  U mites  de 
ambos  obispados  sobre  que  habia 
iitigio  pendiente  por  muchos  anos. 
En  virtud  de  dicha  sentencia  que- 
daron  agregados  a  la  didcesis  del 
Paraguay  los  pueblos  de  la  Cande- 
laria  .  .  .  y  Corpus  porque  aunque 
su  situacion  es  en  la  costa  oriental 
del    rio    Parana,    las    corrientes    de 
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"  This  very  vast  province  [Rio  de 
la  Plata]  was.  as  I  have  already  said, 
divided  into  two  in  the  year  1620, 
the  former  retaining  the  old  name 
of  Rio  de  la  Plata,  while  the  latter 
was  given  that  of  Paraguay.  The 
boundaries  between  both  in  our  mis- 
sions are  the  sources  of  the  rivers 
Parana  and  Uruguay,  such  being  the 
rule  followed  in  1727  by  the  Com- 
missioners appointed,  in  virtue  of  a 
Royal  Decree  dated  in  Madrid  the 
nth  of  February,  1725,  by  the  Most 
Illustrious  Bishops  of  Buenos  Aires 
and  Paraguay  in  order  to  adjust  the 
boundary  line  between  their  jurisdic- 
tions, that  was  disputed  for  many 
years.  According  to  the  said  de- 
cision the  settlements  of  Candelaria 
.  .  .  and  Corpus  remained  in  the 
dioceses  of  Paraguay,  for,  although 
they  are  situated  on  the  eastern  bank 
of  the  Rio  Parana,  the  courses  of  all 
their    rivers    lie    towards    the    said 
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todos  sus  rios  son  al  dicho  Parand  ;  i  el 
pueblo  de  San  Jos^  con  distancia  de 
solo  ocho  leguas  del  pueblo  de  la 
Candelaria  se  adjudic6  al  Obispado 
de  Buenos  Aires,  porque  alii  einpiezan 
las  vertientes  de  los  rios  a  correr  al 
Uruguay  i  en  esta  forma  quedd 
asentada  la  division  de  los  Obis- 
pados." 


Parani ;  and  the  village  of  San  Jos^, 
although  only  eight  leagues  distant 
from  that  of  Candelaria,  was  adjudi- 
cated to  the  Bishopric  of  Buenos 
Aires,  as  there  begin  the  headwaters 
of  the  streams  to  flow  towards  Uru- 
guay^ and  according  to  this  rule  the 
division  of  the  Bishoprics  was  set- 
tled." 


All  these  quotations  prove  that  the  usual  and  official  meaning  of  the 
word  **  vertiente,'*  as  used  in  Spanish- American  Reports  relating  to  geogra- 
phical, and  especially  boundary  matters,  was  the  upper  part  of  a  watercourse^ 
and  it  had  exactly  the  same  meaning  as  "aguas  vertientes"  or  "vertientes 
de  aguas,"  though  the  substantive  **  aguas  "  was  omitted,  not  only  in  ordinary 
parlance,  but  in  the  very  text  of  the  Treaties,  especially  when  the  word 
''  aguas  "  was  already  mentioned  in  the  same  sentence.  To  say  that  a  line 
shall  pass  by  such  points  ''  which  divide  the  waters  (aguas)  and  shall  pass 
between  the  watercourses  (vertientes  de  aguas)  descending  to  either  side  " 
involved  a  repetition  that  was  usually  avoided.  Anyhow  the  current  and 
accepted  synonym  of  •* vertientes "  with  "rivers,"  "sources,"  "rivulets," 
"  streams,"  in  ancient  documents  of  Spanish  origin,  and  their  being  spoken 
of  as  "  taking  a  course,"  "  flowing,"  "  beginning  to  flow,"  etc.,  is  well 
established  by  the  preceding  quotations. 

Chilean  ^^  more  recent  times  the  same  use  has  been  preserved,  both 

aathorities.  j^  Chile  as  well  as  in  the  Argentine  Republic,  especially  in 
official  and  legal  language,  and  frequently  in  geographical  descriptions. 

The  scientist,  Senor  Domeiko,  made  an  excursion  to  the  Cordillera  of 
Talca  at  the  beginning  of  1849.  In  his  account  of  the  voyage  he  says 
{Anaies  de  la  Universidad,  1850),  page  17  : 


"  Luego  dejamos  el  curso  de  la 
vertiente  de  Mondaca  cerca  de  su  naci- 
miento, 

"...  la  otra  (corriente  de  lavas) 
cae  en  una  quebrada  que  se  divide 
al  sud  i  sigue  el  curso  de  una  de  los 
principales  manantialcs  del  Maule  .  .  . 

"  Este  rio  .  .  .  desciende  casi 
paralelamente  a  las  vertientes  de  la 
Laguna  de  Mondaca  .  .  . 

"  :  .  .  las  aguas  del  estero  del 
Yeso  se  juntan  con  el  Rio  Grande, 
uno  de   los   rios   principales  de    la 


"  We  left  the  course  of  the  stream 
of  Mondaca  near  its  source  .  .  . 

"...  the  other  (lava  bed)  falls 
into  a  ravine  that  forks  further  south 
and  follows  the  course  of  one  of  the 
main  tributaries  (streams)  of  the 
Maule  ... 

"  This  river  .  .  .  descends  almost 
parallel  to  the  streams  flowing  to  the 
Laguna  de  Mondaca  .  .  . 

"...  the  waters  of  the  River 
Yeso  fall  into  the  Rio  Grande,  one 
of  the  chief  rivers  of  the  Province 
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Provincia  de  Mendoza  que  resume  of  Mendoza,  in  which  all  the  eastern 
todos  las  vertientes  orientales  de  la  streams  of  the  Cordillera  are  col- 
Cordillera  ..."  lected." 

The  first  and  second  sentences  show  that  "  vertientes "  and  *^  mananti- 
ales  *'  are  sometimes  used  as  synonymous  expressions,  just  as  " springs"  and 
"  sources  "  are  in  English. 

It  is  worthy  of  note  that  Pissis,  the  French  geographer  who  made 
extensive  surveys  in  Chile,  used  two  different  words  "  vertientes " — one 
masculine,  "  el  vertien/^,  los  vertientes,"  as  a  literal  translation  of  the  French 
"le  versant,  les  versants,"  meaning  "slope"  ;  and  the  other  feminine,  "Az 
vertiente,  las  vertientes,"  in  the  usual  acceptation  of  "  springs,"  "  rivulets," 
etc 

Pissis  uses  "  el  vertiente,"  meaning  slope,  in  his  Jeografia  fisica  de  Chile 
(Arg.  Stat.,  page  60,  footnote) ;  but  in  his  monograph  on  the  Provincia 
de  Valparaiso^  published  in  1852,  we  find : 

Page  4.      "Este   riachuelo  [el  de  "This  stream  [of    Limache],   the 


Limache]  que  es  el  mayor  de  los 
afluentes  de  la  orilla  izquierda,  es 
formado  a  su  vez  por  la  reunion  de 
varias  vertientes  que  nacen  de  la 
Cordillera  mediana." 

And  further  on  : 

"  El  arroyo  Purutiin  es  formado  por 
varias  vertientes  que  salen  de  aquella 
parte  de  la  Cordillera  mediana  que 
se  conoce  con  el  nombre  de  *  Cerros 
de  Catemo.' " 

Page  5.  "  Se  encuentra  despues 
la  hoya  de  Quilpue,  atravesada  por 
el  riachuelo  de  la  Vina  del  Mar  que 
tiene  sus  fuentes  en  los  cerros  de 
Marga-Marga  i  recibe  una  pequena 
vertiente  que  desciende  de  la  base 
occidental  del  cerro  del  Potrerillo." 

"  Entre  las  dos  hoyas  precedentes 
se  encuentra  tambien  el  arroyo  de  la 
Placilla,  formado  por  la  reunion  de 
varias  pequenas  vertientes,^* 


chief  tributary  on  the  left  bank,  is 
in  its  turn  formed  by  the  junction 
of  several  streams  rising  in  the  inter- 
mediate Cordillera." 


"  The  rivulet  Purutiin  is  formed  by 
various  sources  rising  in  the  part  of  the 
intermediate  Cordillera  known  as 
'  Cerros  dc  Calemo.' " 

"Then  comes  the  basin  of  Quilpu<$ 
drained  by  the  stream  of  Vina  del 
Mar  whose  sources  rise  in  the  Marga- 
Marga  hills,  and  which  receives  a 
small  tributary  stream  which  descends 
from  the  western  base  of  the  cerro 
del  Potrerillo." 

"Between  the  two  preceding 
basins  flows  also  the  Placilla  stream 
formed  by  the  union  of  several  tribu- 
tary rivulets. ^^ 


The  use  that  Pissis  makes  of  the  word  "  vertiente "  in  the  pre- 
ceding sentences  shows  that  he  was  under  no  misunderstanding  as  to  the 
meaning  the  expression  had  in  the  Instructions  received  three  years  before  he 
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wrote  them,  and  that  he  gave  them  precisely  the  same  meaning  as  Bello,  who 
framed  the  Instructions. 

We  might  make  endless  quotations  to  the  same  purpose  from  the  works 
of  well  known  writers  in  Chile,  such  as  Don  Benjamin  Vicuna  Mackenna  and 
Don  Jos^  Victorino  Lastarria.  The  latter,  who  was  a  Corresponding  Member 
of  the  "Academia  Espanola,"  enjoyed  almost  the  same  reputation  as  a 
linguist  as  Bello.  Having  been  entrusted  with  the  preparation  of  a  Draft 
Rural  Code  in  1875,  this  was  officially  published  by  the  Government 
We  quote  a  few  cases  from  him  at  hazard : 

Article  64.  "El  propietario  de  Article  64.  "  The  owner  of  forests 
bosques  en  que  nacen  vertientes  no  where  streams  rise  is  not  allowed  to 
podra  cortar  los  drboles  ..."  cut  down  the  trees  ..." 

Article  84.     '*  En  las  wr/iifw/w  que  Article  84.      "As  to  the  streams 

nacen  i  mueren  dentro  de  una  misma     which  take  their  rise  and  disappear 
heredad  ..."  within  the  same  estate." 

Page  139.  "  Pero  si  para  conservar  Page  139.  "  But  if  for  the  purpose 
las  vertientes  prohibe  cortar  drboles  of  preserving  the  sources  it  is  for- 
...  a  menos  de  400  metros  arriba  bidden  to  cut  down  trees  ...  at  a 
i  a  menos  de  200  metros  en  los  otros  distance  of  less  than  400  metres  uphill 
tres  lados  de  los  manantialesr  and  200  metres  on  the  other  three 

sides  of  the  springs  ..." 

"  Adoptando  la  idea  de  favorecer  "The  Articles  64  and  65,  adopting 
las  vertientes  los  articulos  64  i  65,  sin  the  idea  of  preserving  the  streams^ 
distinguir  las  que  nacen  de  ma-  without  distinguishing  between  those 
nantiaks  o  del  deshielo  ..."  that  take  their  rise  from  springs  or 

from  the  thaw  ..." 

The  same  use  of  the  words  "  vertientes  "  and  "  manantiales  "  is  made  in 
Articles  130,  133,  134,  135,  136,  140,  142,  143.  145,  146,  147,  153,  154,  158, 
i67>  i73i  182,  184,  203,  and  in  notes  found  on  pages  139,  142  and  145  of 
Senor  Lastarria's  Rural  Code. 

Some  of  the  said  Articles  were  already  proclaimed  by  decree  in  Chile,  as 
public  law,  from  the  years  1872  (Article  64  quoted  above)  and  1873  (Article 
84  also  quoted). 

The  following  is  from  Vicuna  Mackenna's  work  El  Clima  de  Chile,  p.  358  : 

" .  .  .  lo  que  se  esta  acabando  en  "...  that    which   is   coming  to 

Chile  no  son  los  aguaceros  sino  los     an  end  in  Chile  is  not  the  rain,  but 

rios,   porque  se  estan  acabando   las     the  rivers,  because  of  the  disappear- 

sombras  que  cubren  sus  vertientes''  ance  of  the  trees  overshadowing  their 

sources,'^ 

If  these  quotations  be  compared  with  those  of  Senor  Domeiko,  it  will  be 

seen  that  the  difference  of  meaning  between  "  manantiales  "  and  "  vertientes  " 

is  no  greater  than   between   "springs"  and   "sources,"   so   that  they  are 

frequently  regarded  as  synonymous,  as  was  said  in  our  first  Statement  when 
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dealing  with  the  sentence  "  los  manantiales  de  las  vertientes  "  used  in  Sefior 
Montes  de  Oca's  draft  (1879). 

The  meaning  of  "  source  "  was  legally  given  to  "  vertiente  "  in  reference 
to  boundaries. 

In  a  decree  issued  on  January  9,  187 1,  for  settling  the  interior  boundaries 
of  the  Department  of  Nacimiento,  we  find  (quoted  from  Echeverria  i  Reyes 
— -Jeografia  de  Chile)  : 

Page    165.       "Limitard    .  .  .    al  "The  boundary  shall  be  ...  on 

oriente  por  el  es/ero  Potrerillo  i  una  the  East  the  stream  Potrerillo,  and  a 

linea  que  partiendo  desde  su  nacimi-  line    that     beginning    at    its    source 

ento  llegue  .  .  ."  reaches  ..." 

And  page  166.  "...  tendrd  "the  boundary  shall  be  ...  on 
por  Hmites  .  .  .  al  oriente  el  Bureo  the  east  the  (river)  Bureo  as  far  up 
arriba  hasta  la  desembocadura  del  stream  as  the  junction  of  the  stream 
estero  Malven,  siguiendo  el  curso  de  Malven,  following  the  course  of  the 
este  hasta  sus  vertientes  \  de  aqui .  .  ."     latter  as  far  as  its  sources^  and  from 

here  .  .  .  '* 

The  synonymy  of  " nacimientos "  and  "vertientes"  as  "sources'*  of  a 
river  is  thus  perfectly  established.  The  same  meaning  is  sometimes  expressed 
by  the  term  "cabeceras"  (headwaters),  as  in  a  decree  dated  November  7, 
1885  (loc,  cit.  page  91),  where  a  boundary  is  described  as  following  "  the 
course  of  the  River  Cachapoal  from  its  headwaters"  (cabeceras),  because 
when  the  "  boundary  range  of  the  Cordillera "  was  meant,  it  was  always 
assumed  that  the  furthest  headwaters  of  the  Chilean  rivers  arose  thereon. 

In  some  other  decrees,  such  as  that  of  December  10,  1883  (^Ech.  y  Reyes^ 
page  87  and  following)  certain  boundaries  were  described  as  following  "  the 
summits  of  the  mountains  whose  streams  and  waters  (vertientes  y  derrames) 
flow  down  "  to  a  certain  river. 

Numerous  laws  or  official  decrees  of  the  Chilean  Government  might  also 
be  quoted  in  which  "  vertiente  "  means  "  spring  "  or  **  source." 

A  decree  of  August  29,  1889,  "concedes  the  use  and  possession  of  the 
"  vertientes  "  Inilago  and  Cachiyuyal ;  another  of  the  6th  of  September  that 
of  the  "  vertientes  "  Cachina  and  Tofos,  etc. 

By  the  law  No.  1182  of  February  i,  1899,"  the  vertiente"  La  Cuca  is 
declared  of  public  utility,  etc.,  etc. 

It  is  easy  to  show  that  the  same  meaning  has  usually  been 
'^2[®^^*   ascribed  in  the  Argentine  Republic  as  in  Chile  to    the   word 
"  vertiente." 
Don  Marcos  Sastre  in  a  book  entitled  Tempe  Argentino^  published  in  1859, 
says  (page  18). 

"...  the  extremities  of  the  branches  [of  the  Rio  Parana]  reach  as  far  as 
the    13th   parallel,  penetrating  into  Bolivia,  Brazil,  the   State   East  of  the 

CHAP.  XIX. 


IN   THE   TREATY   OF    1881.  609 

Uruguay,  the  northern  part  of  the  Argentine  Confederation,  and  interlacing 
with  the  headwaters  {vertientes)  of  the  river  Amazon. 

An  Argentine  diplomatist,  Senor  Estrada,  in  his  book  Apuntes  de  Viaje^ 
1872^  makes  the  same  use  of  the  word,  but  especially  as  synonymous  with 
"manantial"  (spring),  on  pages  117,  147,  154,  180,  181,  183,  210. 

Page  147.  "...  to  form  a  vast  inclosure,  from  the  bottom  of  which 
a  source  {veriiente)  arises.  The  water  of  this  spring  (manantial)  flows  a  few 
steps  distant  from  the  guardia  del  Portillo." 

Similar  quotations  might  be  made  from  purely  geographical  works. 
Senor  Latzina,  in  his  Geografia  de  la  Republica  Argentina  says,  page  318  : 

"  To  the  south  of  this  ridge  (Montiel)  follows  the  valleys  of  Nogoya, 
whose  waters  (i^ertientes)  take  their  course  towards  the  Paranacito,  a  branch, 
of  the  Parana." 

Page  493.  **  The  several  springs  {vertientes)  of  Copahue  form  lower 
down  the  so-called  Laguna  Verde.  .  .  . 

"The  waters  of  the  springs  (vertientes)  have  a  temperature.  ...  At  100 
metres  from  the  lake  there  is  a  ferruginous  spring**  {vertiente). 

In  our  former  Statement  the  Chilean  Civil  Code, 
inchuean   drawn  up    by  that  often  quoted  authority,  Senor 

and 

Argennne    Bello,  has  been  referred  to  in  connection  with  the 

ClvU  Codes. 

legal  meaning  of  the  word  **  vertiente."  It  will 
now  be  shown  that  the  same  meaning  has  been  accepted  in 
the  Argentine  Republic. 

Chilean  Civil  Code 

(Promulgated  in  1857). 
Article  595. 
**  Los   rios  i  todas    las  aguas  que  "  The   rivers    and  all   the   waters 

corren  por  cauces  naturales  son  flowing  through  natural  channels  are 
bienes  nacionales  de  uso  piiblico.  State  property  for  public  use. 

**  Esceptiianse    las   vertientes    que  "  Exception  is  made  of  the  streams 

nacen  i  mueren  dentro  de  una  misma  which  rise  and  disappear  within  the 
heredad  ..."  same  estate  .  .  .*' 

The  attention  of  the  Tribunal  is  now  called  to  the 

Argentine  Civil  Code 

(Promulgated  in  1872). 

Article  2350. 

"  Las  vertientes  que  nacen  i  mueren  "  The  streams  that  rise  and  disap- 

dentro  de  una  misma  heredad,  per-      pear  within  the  same  estate,  belong  to, 

tenecen  en  propiedad,  uso  i  goce  al     and  are  for  the  use  and  enjoyment  of, 

dueiio  de  la  heredad."  the  owner  of  the  estate." 
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The  Argentine  Representative,  referring  to  this  transla- 
tion, pretends  (page  205)  that  there  is  an  anomaly  in  translat- 
ing '*vertiente"  sometimes  by  "  source  "  and  sometimes  by 
"stream."  As  the  "source"  of  a  "stream"  is  but  a  part 
of  it,  we  fail  to  see  the  anomaly ;  but  we  think  ourselves 
justified  in  asking  the  Argentine  official  translator  and  the 
Argentine  Representative  whether  the  Argentine  Civil 
Code  intends  to  refer  to  "  slopes  "  which  '  rise  *  (literally  **  are 
born  ")  and  *  disappear '  (literally  "  die ")  within  the  same 
estate ;  whether  if  our  "  anomalous "  translation  be  the 
right  one,  the  Argentine  Civil  Code  is  written  in  **  ver- 
nacular dialect "  and  intended  only  for  the  use  of 
"  common  or  ignorant  people,"  or  whether  the  Argentine 
Representative,  while  he  objects  to  "  sources  "  abandoning 
their  place  to  "flow  down"  (Arg.  Stat,  p.  205)  attributes 
to  "  slopes  "  the  acts  mentioned  in  his  national  Code. 

However,  as  the  Argentine  Representative  has  complained 
(page  205)  that  the  quotations  in  our  first  Statement  on  this 
subject  "  do  not  conduce  to  the  object  in  view,"  and  has  said 
that  "  in  current  language  it  is  common  to  ^'/tcle  into  errors 
by  using  provincialisms,"  we  think  it  necessary  to  quote  other 
writers  whose  high  authority  in  matters  of  language  and 
International  Law  cannot  be  disputed  on  the  Argentine  side. 
seAor  Luis        The   late    Argentine   Plenipotentiary   in   Great 

Ito  I>oiiiln" 

gue».  Britain,  Senor  Luis  L.  Dominguez,  formerly 
Plenipotentiary  in  Brazil,  published  in  1870  a  book  entitled 
Historia  Argentina,  in  which,  dealing  with  the  "Misiones'' 
Boundary  question,  he  says  : 

Page  310.    "  Oyarvide  y  sii  colega  "Oyarvide  and  his  colleague  went 

remontaron    hasta   las   cabeceras  del      up   as   far  as  the  headwaters  of  the 
verdadero    Pepiry   Guazd  .  .  .  Des-      real    Pepiry   Guazd  ...  Its  sources^ 
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cubiertas  ^M^fuentes  no  quiso  seguir 
el  astr6nomo  portugu^s  en  busca 
del  verdadero  San  Antonio  que  debia 
encontrarse  en  el  Icub  opuesto  de  la 
montana,  corriendo  hdcia  el  Curitiva 
o  Igiiazil ;  el  espanol  se  avanzd  con 
sus  sirvientes  i  hall6  en  efecto  las 
vertientes  de  un  rio  que  se  dirijfa 
hacia  el  Norte." 

Page  311.  "El  Tratado  decia 
que  la  Ifnea  arrancaria  desde  la  boca 
del  rio  Igurey,  aguas  arriba  hasta 
su  orijen  principal^  i  desde  ^l  se 
tiraria  una  linea  por  lo  mas  alto  del 
terreno  hasta  hallar  la  veriUnte  del  rio 
mas  vecino  que  talvez  seria  el  que 
llaman  Cornentes." 

Page  314.  "D.  Jos^  Custodio 
habia  hecho  entender  al  Virey  que 
las  primeras  vertientes  que  se  encon- 
traban  en  esa  direccion  que  eran  las 
•del  Iguarey  desaguaban  en  Ipane ..." 


once  discovered,  the  Portuguese 
astronomer  refused  to  proceed  in 
search  of  the  real  San  Antonio  that 
should  be  found  on  the  opposite 
slope  of  the  mountain,  flowing  toivards 
the  Curitiva  or  Iguazii ;  the  Spaniard 
advanced  with  his  followers  and 
found  in  fact,  the  sources  of  a  river 
flowing  northward. 

"The  Treaty  prescribed  that  the 
line  should  begin  at  the  mouth  of 
the  Igurey,  and  follow  its  course 
upwards  to  its  main  source ^  and  from 
this  point  a  line  should  be  traced 
along  the  highest  ground  to  the 
source  of  the  nearest  river  which  was 
perhaps  that  called  Corrientes.'' 

"  D.  Jos^  Custodio  had  informed 
the  Viceroy  that  \.\it  first  sources  found 
in  that  direction,  which  were  those 
of  the  Iguarey,  emptied  themselves  into 
the  Ipan^  .  .  ." 


These  quotations  are  exceptionally  important.  In  the 
first  place,  because  the  charge  of  having  fallen  into  **  provin- 
<:ialism,"  "  ordinary  parlance,"  **  vernacular  dialect,"  etc.,  would 
be  as  unjust  as  unexpected  in  this  case.  In  the  second  place, 
because  they  deal  with  a  matter  of  boundaries,  where  the 
^*  vertientes "  or  sources  of  opposite  rivers  play  a  prominent 
part. 

It  will  be  observed  that  in  the  first  quotation  the 
"perfect  synonymy"  (Arg.  Stat,  p.  206)  of  **  sources"  and 
"  vertientes  "  cannot  be  denied,  since  the  **  fuentes  "  (literally 
sources)  of  a  river  are  described  as  symmetrical  with  the 
**  vertientes  "  of  another  river  rising  on  the  opposite  "  slope" 
{''  lado','  literally  side). 

The  second  quotation  is  even  more  important,  as  it 
^ives    Senor     Dominguez's     version    of    Article    6    of   the 
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Treaty  of  1750.  Senor  Dominguez*s  version  is  not  a 
literal  one,  so  that  it  must  be  assumed  that  if  he  sub- 
stituted some  words  for  others,  he  not  only  considered 
that  they  were  equivalent  or  synonymous,  but  even  felt 
sure  that  nobody  could  rightfully  accuse  him  of  trifling  with 
the  text  of  the  Treaties  in  force.  The  attention  of  the 
Tribunal  is  called  towards  the  following  comparison : 


Text  of  the  Treaty  ^1750,  Article  6. 

(Given  with  English  version  in  p.  621 
of  this  Statement.) 

"  Desde  la  boca  del  Igurey  con- 
tiniiard  aguas  arriba  hasta  encontrar 
su  orijen  principal  \  desde  alii  buscard 
en  linea  recta  por  lo  mas  alto  del 
terreno  la  cabecera  principal  del  rio 
mas  vecino  que  desagua  en  el  Para- 
guay por  su  ribera  oriental,  que  serd 
talvez  el  que  llaman  Corrientes.'' 


Sefior  Dominguez's  free  version, 

(See   the   translation   in   preceding 

page.) 

"...  la  Hnea  arrancaria  desde 
la  boca  del  rio  Igurey,  aguas  arriba 
hasta  su  orijen  principal^  i  desde  ^1  se 
tiraria  una  Ifnea  por  lo  mas  alto  del 
terreno  hasta  hallar  la  vertiente  del 
rio  mas  vecino  que  talvez  seria  el 
que  llaman  Corrientes." 


In  the  English  versions  of  the  Treaty  of  1750  issued 
by  the  Argentine  and  Brazilian  Governments,  which  will 
be  quoted  further  on,  it  will  be  seen  that  **  orijen  principal " 
has  usually  been  translated  by  **  principal  source  '*  or 
"main  source,''  and  " cabecera  principal"  by  "principal  head/* 

Anyhow,  there  can  be  no  doubt  that  these  expressions 
are  used  throughout  the  Treaty  as  synonymous,  and  that 
Senor  Luis  L.  Dominguez  regarded  the  word  vertiente 
as  synonymous  with  both,  and  probably  more  correct  or 
precise  than  "  cabecera  principal,"  since  otherwise  the 
substitution  cannot  be  explained  satisfactorily. 
^'^aeMi!^  Another  Argentine  Statesman,  Senor  Vicente 
"•^^y^'^^'G.  Quesada,  well  known  in  his  own  country  as 
one  of  the  most  zealous  defenders  of  what  he  considered  her 
rights,  wrote  in  1881,  the  very  year  in  which  the  Treaty  of 
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Limits  was  approved,  a  paper  called  **  Espana  i  Portugal, 
Tratados  de  Lfmites,  1 750-1 777,"  which  was  published  in 
the  Nueva  Revista  de  Buenos  Aires  (vol.  i.  1881). 

The  following  are  some  quotations  from  pages  105-1 10  : 


"  La  primera  disputa  se  orijin6  en 
la  interpretacion  de  estas  palabras  del 
Tratado  [de  1777]  :  .  .  .  i  siguiendo 
las  orillas  de  la  laguna  Merim  a  toroar 
las  cabeceras  0  vertienies  del  Rio 
Negro." 

"  El  comisario  portugues  .  .  .  sos- 
tenia  que  .  .  .  debia  dirijirse  desde 
el  marco  colocado  en  la  barra  del 
arroyo  San  Luis  a  buscar  las  cabe- 
ceras o  multiplicadas  vertientes  del 
referido  Rio  Negro."  .  .  . 

"  Concordaron  los  comisarios  en 
las  vertientes  de  los  citados  rios,  pero 
...  los  Portugueses  sostenian  que  se 
trazase  la  linea  dejando  a  la  banda 
de  Portugal  todas  las  vertientes  de  los 
rios  Yacui  ...  i  el  comisario  Es- 
panol  exigia  .  .  .  hasta  las  estancias 
que  algunos  pueblos  tienen  mui  al 
Norte  de  dichas  vertientes  0  cabeceras 
de  los  rios  Yacui  i  San  Pedro." 

"  El  Portugues  negdse  luego  a 
buscar  por  aquellas  alturas  las 
vertientes  que  fueren  a  entrar  en  el 
rio  Curitiva.  .  .  .  Hicidronlo  los  Es- 
panoles  i  hallaron  *  varias  aguas  que 
dirijiendose  hacia  el  Norte  se  en- 
caminaban  al  Curitiva,  con  todas  las 
senales  que  se  podia  desear.' 

''  La  empresa  era  drdua  para  un  solo 
astrdnomo,  i  le  imp! did  descender 
siguiendo  aquellas  aguas  hasta  el 
Curitiva  o  Yguazii." 


"  The  first  dispute  originated  in  the 
interpretation  of  these  words  of  the 
Treaty  [of  1777]  •  •  •  •  ^^^  following 
the  shores  of  Lake  Merim  to  include 
the  headwaters  or  sources  of  the  Rio 
Negro  ..." 

"The Portuguese  Commissioner . . . 
maintained  that  ...  it  should  be 
drawn  from  the  landmark  placed  on 
the  bar  of  the  arroyo  San  Luis  so  as  to 
search  for  the  headstreams  or  multiple 
sources  of  the  said  Rio  Negro."  .    .    . 

"  The  Commissioners  agreed  as  to 
the  sources  of  the  said  rivers,  but  .  .  . 
the  Portuguese  maintained  that  the 
line  ought  to  be  traced  so  as  to  leave 
within  the  borders  of  Portugal  all  the 
sources  of  the  Rivers  Yacui  .  .  .  and 
the  Spanish  Commissioner  demanded 
...  as  far  as  the  estancias  that  some 
villages  possess  far  to  the  north  of 
the  said  sources  or  headwaters  of  the 
rivers  Yacui  and  San  Pedro." 

"  The  Portuguese  refused  then  to 
seek  on  those  heights  the  streams 
that  might  flow  to  the  Rio  Curitiva. 
.  .  .  The  Spaniards  went  on  and 
found  *  several  waters  taking  a 
northward  course  flowing  down  to 
the  Curitiva,  agreeing  as  far  as  pos- 
sible with  their  previous  information.' 

The  undertaking  was  arduous  for 
a  single  astronomer  and  prevented 
him  from  descending  along  the  course 
of  these  waters  as  far  as  the  Curitiva 
or  Yguazii." 


The  writer  just  quoted,   Sefior  Quesada,  had  published 
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some  years  before  (1875)  ^  book  entitled  La  Patagonia  t  las 
iierras  Australes  del  Continente  americano,  in  which  the 
boundary  question  with  Chile  was  dealt  with,  and  which  has 
already  been  mentioned.  Therein  the  author  quoted  Presi- 
dent Bulnes'  Message  of  1849,  where  **  vertientes  "  are  said 
to  "  descend  "  to  the  Argentine  provinces  and  to  **  irrigate  *' 
the  Chilean  territory,  and  makes  the  following  comment 
(page  535) : 

"  Reconocimiento  oficial,  solemne,  ''  An  official,  solemn,  unequivocal 
inequivoco  que  las  vertientes  de  la  acknowledgment  that  the  streams 
cordilleia  descienden  unas  a  las  pro-  from  the  Cordillera  descend  some  of 
vincias  Arjentinas  i  otras  riegan  el  them  to  the  Argentine  provinces 
territorio  chileno."  whilst    others    irrigate    the    Chilean 

territory." 

When  it  is  borne  in  mind  that  Senor  Quesada  is  one  of 
the  Argentine  writers  who  has  helped  to  mould  public  opinion 
in  his  country  on  boundary  matters,  it  cannot  be  seriously 
maintained  that  whilst  he  deliberately  and  repeatedly  gave 
the  meaning  of  "  sources,"  **  headwaters,*'  **  waters "  or 
**  streams  "  to  the  word  **  vertientes,*'  the  official  meaning  was 
not  any  of  these  but  "  slope  "  ;  nor  can  it  be  plausibly  urged 
that  'vertientes"  means  "sources"  or  "headwaters"  in  the 
Misiones  question  and  **  slope  "  in  the  Chilean  question. 

There  is  a  still  more  important  remark  to  be  made  upon 
Senor  Quesada's  comment  on  President  Bulnes*  Message. 
According  to  Senor  Quesada,  the  "waters"  meant  by 
"  vertientes " — whether  they  be  translated  in  English  as 
**  sources,"  "headwaters,"  "streams,"  etc. — which  descend  to 
the  Argentine  Provinces,  must  be  always  distinct  from  thfe 
"waters"  which  irrigate  the  Chilean  territory ;  some  "  vertientes" 
take  the  former  course,  and  other  "vertientes  "  take  the  latter. 
Seftor  Quesada  insists  strongly  on  this,  and  according  to  his 
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most  categorical  statement  no  **  waters"  could,  under  President 
Bulnes'  principle — which  was  Bello's  formula — first  descend 
to  the  Argentine  side  and  then  go  to  irrigate  the  Chilean 
territory.  Yet  this  is  precisely  what  the  Argentine  Expert 
and  Representative  now  pretend. 

g^^^  Amongst  other  contemporary  Argentine  writers 

•w^^y'an  who  make  use  of  *'vertiente"  in  its.  hydrologic 
sense  of  **  sprmgs  the  Argentme  Expert,  Senor 
Moreno,  has  been  quoted  in  our  first  Statement ;  we  may  add 
other  instances  where  no  other  translations  than  ** spring" 
or  **  source  '^ — meaning  river  source  or  headwaters — could  be 
applied.  In  his  Ftag^e  a  la  Patagonia  Atistral  (1879),  Dr. 
Moreno  says  : 


Page  36.  "  En  el  trayecto  de  Mus- 
ters ...  no  se  encuentra  arroyo 
alguno  que  pueda  aumentar  el  caudal 
del  Chubut,  lo  que  demuestra  que 
todas  las  vertientes  estdn  situadas  en 
la  falda  de  la  Andina  en  la  region  ya 
marcada." 

Page  41.  ''Cerca  de  las  mesetas 
cuya  pendiente  incKnase  visiblemente 
al  Oeste  i  que  tienen  en  la  rejion 
alta  algunas  canadones  con  agua 
dulce  v^nse  vertientes  que  forvian 
pequehos  arroyuelos  de  los  que  unos 
se  infiltran  ..." 


"  On  Musters*  route  .  .  .  no  stream 
is  found  flowing  to  the  Chubut,  which 
shows  that  all  its  sources  are  situated 
on  the  Andean  slope  within  the  dis- 
trict referred  to." 


"  Near  the  plateaus  whose  slope 
perceptibly  inclines  towards  the  west, 
and  in  the  upper  part  of  which  are 
some  small  valleys  with  fresh  water, 
there  are  found  some  springs  which 
form  little  brooks^  some  of  them  being 
absorbed  ..." 


In  another  work  of  the  Argentine  Expert,  Excursion  al 
Neuquen,  etc.  (1897)  we  find  : 


Page  112.  "  Examinadas  laiS  fuentes 
del  Rio  Mayo  en  los  mismos  loma- 
jes  que  dan  vertientes  a  los  rios 
Goichel  y  Coihaike,  formando  estos 
lomajes  que  son  morenaSy  una  red  de 
manantiales  entre  los  dos  rios,  llego 
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"  After  having  examined  the  sources 
of  the  River  Mayo  on  the  same  hil- 
locks which  give  rise  to  the  sources 
of  the  Rivers  Goichel  and  Coihdike, 
the  same  hillocks  being  moraines  and 
forming  a  network  of  springs  between 
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el  19  de  Abril  al  brazo  austral  del      both  rivers,  he  arrived  on  the  19th  of 
Aisen.'^  April  at  the  southern  branch  of  the 

River  Aisen." 


"Page  118.  "  Tenia  delante  el  1  lano 
glacial  que  se  extiende  desde  el  rio 
Maiten  al  oeste,  punto  interesantfsimo 
para  estudiar  la  division  de  las  aguas 
conti nen tales  ;  Mi /as  vertientes  de  los 
arroyos  que  forman  el  Arroyo  Epuyen 
brotan  de  pequenas  inflexiones  de  la 
vieja  morena,  etc.** 


"  I  had  before  me  the  glacial  plain 
which  extends  west  of  the  River 
Maiten,  a  place  of  interest  from  which 
to  study  the  division  of  the  con- 
tinental waters;  there  the  sources  of 
the  streams  forming  the  Arroyo 
Epuyen  spring  from  small  inflexions 
of  the  old  moraine,  etc.*' 


which  had  already  been  quoted  in  our  first  Statement. 


Page  128.  "  Se  puso  despues  en 
marcha  en  direccion  al  noroeste 
siguiendo  una  vertiente  que  bajaba  de 
las  sierras  nevadas  del  noroeste  .  .  . 
el  Senor  von  Flatten  se  dirijid  a  un 
cerro  de  1630  metros,  de  donde 
divis6  los  tres  lagos  situados  al  sur 
del  Arroyo  Pico,  del  cual  reconocid 
varias  vertientes  que  se  unen  al  rio 
Frias  .  .  .  Al  norte  hay  una  laguna 
situada  al  Sur  del  Lago  Pico,  y  lleg6 
a  ella  atravesando  el  cuarto  brazo  del 
arroyo  del  mismo  nonibre,  y  con  direc- 
cion noroeste  cruzb  tres  vertientes  que 
bajan  de  las  sierres  nevadas  al  oeste, 
hasta  encontrarse  con  una  cuarta 
\yertiente\  que  no  pudo  pasar  debido 
a  sus  barrancas  escarpadas." 


u 


He  then  journeyed  to  the  north- 
west,/7//^i'/;/^«  stream  which  descends 
from  the  snowy  mountains  of  the 
north-west  .  .  .  Senor  von  Platten 
ascended  a  mountain  of  1630  m., 
from  which  he  saw  the  three  lakes 
lying  to  the  south  of  Arroyo  Pico,  and 
reconnoitred  various  streams  tvhich 
join  the  River  Frias  .  .  .  Towards 
the  north  lies  a  lagoon  situated  south 
of  Lake  Pico,  which  he  reached  after 
crossing  the  fourth  branch  of  the 
Arroyo  Pico,  and  in  a  north-western 
direction  he  crossed  three  headstreams 
descending  from  the  snowy  mountains 
of  the  west  until  he  arrived  at  2l  fourth 
stream,  which  he  could  not  get  over 
on  account  of  its  sleep  banks.'* 


It  is  quite  possible  that  Dr.  Moreno,  when  applying 
the  name  "  vertientes "  to  the  sources,  origin,  branches  or 
headstreams  of  the  rivers  Mayo,  Goichel,  Coihaique, 
Epuyen,  Frias  and  Pico,  *'  had  not  the  slightest  intention  of 
giving  a  scientific  definition  of  the  word"  (Arg.  Stat.,  p. 
206,  footnote) ;  these  quotations  are  all  the  more  valuable 
because  they  constitute  spontaneous  and  perfectly  genuine 
evidence  in  our  favour.     Perhaps  **  it  is  not  usual  to  say  that 
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the   sources   spring    from    small  depressions  '*  ;  but  it  is  un- 
doubtedly much    more    unusual   to    say  that    *'  the  slopes " 
**spring'' from  those  depressions,  that  "slopes"  are  ''crossed," 
that  they  join  a  river,  etc. 
Argentina         Dr.    Moreno's  assistants,    being   foreigners   and 

TeobnliMil 

AnthoritiM.  professional  people,  cannot  be  suspected  of  usmg  \n  ^ 
their  official  reports  ''vulgar  language  "  or  "  vernacular  dia- 
lects," and  it  may  be  assumed  that  they  give  to  the  terms  they 
employ  the  usual  meaning  that  the  latter  have  among  the 
scientific  people  of  the  Argentine  Republic.  In  a  report  on 
the  hydrography  of  a  part  of  the  Province  of  Mendoza,  which 
is  much  commended  by  Dr.  Moreno  in  a  prefatory  note, 
and  which  is  reproduced  in  English  in  the  Appendix,  the  ^ppj  ^^ 
word  "  vertiente  "  is  constantly  used  in  the  sense  of  "  spring  " 
and  "  source,"  as  when  saying  that  Rio  Atuel  "  has  its  sources 
{vertientes)  amongst  the  highest  mountains,"  etc. ;  that  "  at  the 
base  of  Cerro  Sosneado  a  number  of  springs  {vertientes)  of 
great  volume  emerge,"  etc.  Instances  of  this  kind  might  be 
multiplied  ad  injinitum  from  innumerable  Argentine  writers, 
amongst  them  Colonel  Olascoaga,  writing  in  his  official 
capacity.  In  his  Report  of  the  Military  Engineers  Depart- 
ment/or 1883,  it  is  said  (page  27),  alluding  to  the  possible 
irrigation  of  lands  in  the  River  Colorado  valley  : 

"  Its  permanent  irrigation  would  be  assured  with  the  four  streams 
(arroyos)  already  mentioned,  besides  which  the  Rio  Grande,  as  well  as 
the  small  brooks  {vertientes)  which  descend  to  either  slope  (Jaldd)  of 
Litran." 

The  same  use  of  the  word  "  vertiente  "  is  made  on  pages 
I7»  36,  etc.,  of  the  same  pamphlet,  as  well  as  in  another  one 
entitled  Andean  Topography  issued  in  1901 — that  is  to  say, 
after  the    official    Argentine    translation  of  "  vertiente "  by 
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**  slope  "  had  been  proclaimed — whereas  the  meaning  of 
**  slope  "  has  never  been  adopted.  The  following  is  worth 
quoting : 

Page  69.  "  Trapa-trapa,  1 2  kilometres  south,  is  also  a  place  of  many 
.  thermal  springs  {vertienies  termaies),  which  supply  the  well  known  baths 
of  this  name  on  the  Chilean  slope  {la  falda  chilena).  The  word  *  tra ' 
means  *  spring*  {vertiente\  and  *pa'  is  a  particle  from  the  verb  *to 
come'  {zfent'r);  so  that  'trapa-trapa'  is  just  the  same  as  saying,  'springs 
(vertienies)  which  are  seen  or  come  at  every  step.* " 

Other  Argentine  geographers,  such  as  Senor  Garzon, 
use  the  same  expressions  ;  describing  the  region  of  the  Pata- 
gonian  divide  (Bo/.  Inst.  Geogr,  Arg,y  vol.  xix.),  he  speaks 
(page  94)  of  the  **  vertientes  superiores  del  Palena  "  (the  head 
sources  of  the  river  Palena),  and  further  on  (page  95)  of  the 
"  primeras  vertientes  del  rio  Fdnix  "  (the  first  sources  of  the 
river  Fenix). 

^2J2jJJ®         The  "  Misiones  "   boundary  question,   however, 
JJJjJJ^    will  supply  the  Chilean  case  with  arguments  stronger 

« 

**^ta^Sfi*  ^^^  more  irrefutable  than  any  hitherto  mentioned 
as   to   the   meanmg    and    correct    translation    mto 


English  of  the  word  "  vertientes  *'  according  to  the  Argentine 
official  criterion. 

The  *'  Misiones "  territory  having  been  submitted  for 
arbitration  to  the  President  of  the  United  States  in  1889, 
Brazil  and  the  Argentine  Republic  had  to  present  their 
respective  evidence  in  English,  and  in  the  official  translations 
of  the  latter  are  found  overwhelming  arguments  in  support  of 
the  Chilean  case. 

Amongst  the  official  documents  submitted  with  the 
Misiones  Argentine  Evidence  the  more  important  are  the 
Spanish- Portuguese  Treaties  already  mentioned  when  dealing 
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with  the  translation  of  the  word  "  cumbre."  We  now  proceed 
to  give  such  extracts  of  these  Treaties  as  contain  the  word 
*'  vertientes "  together  with  the  Argentine  official  trans- 
lations. 


Treaty  of  January  13,  1750,  between  Spain  and  Portcjgal. 


Spanish  Text 

from  Cahds  Collection, 

Vol  II. 

Article  4. 

Page  249.  "Los  con- 
fines del  dominio  de 
las  dos  monarquias 
principiardn  en  la  barra 
que  forma  en  la  costa 
del  mar  el  arroyo  que 
sale  al  pie  del  monte  de 
los  Castillos  Grandes, 
desde  cuya  falda  con- 
tinuard  la  frontera  bus- 
cando  en  Hnea  recta 
lo  mas  alto  0  cumbres 
de  los  monteSy  cuyas 
vertientes  bajan  por  una 
parte  a  la  costa  que 
corre  al  Norte  de  dicho 
arroyo  o  a  la  laguna 
Merim  o  del  Min^,  i 
por  la  otra  a  la  costa 
que  corre  de  dicho 
arroyo  al  Sur  o  al  rio 
de  la  Plata ;  de  suerte 
que  las  cumbres  de  las 
montes  sirven  de  raya 
al  dominio  de  las  dos 
coronas  i  asi  seguira  la 
frontera  hasta  encon- 
trar  el  orijen  principal 
y  cabeceras  del  Rio 
Negro  y  por  encima  de 
ellas    continuard    hasta 
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Article  4, 

Pages  53.  54.  "The 
boundaries  of  the  do- 
minions of  both  mon- 
archies shall  begin  from 
the  bar  on  the  sea  coast 
laid  by  the  stream,  fol- 
lowing at  the  foot  of 
Castillos  Grandes  Moun- 
tain from  the  slope  of 
which  the  frontier  shall 
continue  following  on  a 
right  line  the  highest 
ground  or  summits  of 
the  mountains ,  the  springs 
of  which  descend  on  one 
side  to  the  coast  running 
to  the  North  of  said 
stream  or  to  Lake 
Merim  or  of  the  Mine, 
and  on  the  other  to  the 
coast  running  to  the 
south  of  the  River  Plata, 
so  that  the  summits  of 
the  mountains  may  serve 
as  boundary  to  the  do- 
minion of  both  Crowns, 
and  thus  the  frontier 
shall  continue  until  it 
finds  the  main  source 
and  head  springs  of  the 
River  Negro,  going  on 


Article  4. 
Page  645.  "The 
limits  of  the  dominions 
of  both  Monarchies  shall 
begin  at  the  bar  which  is 
formed  on  the  sea  coast, 
by  the  brook  sprouting 
at  the  foot  of  the  hill 
Castillos  Grandes,  from 
the  brow  of  which  the 
frontier  shall  continue 
seeking  in  right  line  the 
highest  pitch  or  summits 
of  the  hills,  whose  water- 
falls run  down  on  one 
side  to  the  coast  north 
of  the  said  brook  or  to 
the  Lake  Merim  or  del 
Mine,  and  on  the  other 
side  to  the  coast  running 
from  the  said  brook 
southward,  or  to  Rio  de 
la  Plata,  so  that  the 
heights  of  the  hills  may 
serve  as  a  limit  to  the 
dominions  of  both 
crowns,  and  the  frontier 
shall  continue  in  this 
manner  until  \\\t princi- 
pal source  and  extremes 
of  Rio  Negro  shall  be 
found,  and  it   shall  so 
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el  orijen  principal  del 
rio  Ibicui  siguiendo 
aguas  abajo  de  este  rio 
hasta  donde  desemboca 
en  el  Uruguay  por  su 
ribera  oriental  que- 
dando  de  Portugal  todas 
las  vertientes  que  bajan 
a  la  dicha  laguna  o  al 
rio  Grande  de  San 
Pedro  i  de  Espana  las 
que  bajan  a  los  rios  que 
van  a  unirse  con  el  de 
la  Plata." 


along  them  up  to  the 
principal  source  of  the 
River  Ibicui,  down  to 
the  stream  of  this  river 
to  its  outlet  in  the 
Uruguay,  by  its  eastern 
bank,  remaining  for 
Portugal  all  the  springs 
descending  to  the  above- 
mentioned  lake  or  the 
Rio  Grande  de  San 
Pedro  to  be  owned  by 
Portugal,  and  those  de- 
scending to  the  rivers 
flowing  into  that  of  the 
River  Plata  to  be  owned 
by  Spain." 


continue  over  them  to 
XkiQ  principal  source  oi  the 
River  Ibicui,  going  down 
this  river  to  the  place 
where  it  flows  into  the 
Uruguay  through  its  east- 
ern shore,  Portugal  keep- 
ing all  the  waterfalls 
which  run  doivn  to  the 
said  lake,  or  to  Rio 
Grande  de  San  Pablo, 
and  Spain  those  which 
run  down  to  the  rivers 
that  join  Rio  de  la 
Plata." 


Article  5. 

"Subira  desde  la  boca 
del  Ibicui  por  las  aguas 
del  Uruguay  hasta  en- 
contrar  las  del  rio  Pepiri 
o  Pequiri  que  desagua 
en  el  Uruguay  por  su 
ribera  occidental  y 
continuard  aguas  arriba 
del  Pepiri  hasta  su 
orijen  principal  desde  el 
cual  seguira  por  lo  mas 
alto  del  terreno  hasta  la 
cabecera  principal  del  rio 
mas  vecino,  que  desem- 
boca en  el  Grande  de 
Curitiba  que  por  otro 
nombre  Uaman  Yguazil, 
por  las  aguas  de  dicho 
rio  mas  vecino  del 
vrijen  del  Pepiri,  etc." 


Article  5. 

'*  It  shall  ascend  from 
the  mouth  of  the  Ybicui 
through  the  waters  of 
the  Uruguay  until  it 
finds  the  mouth  of  the 
River  Pepiri  or  Pequiri 
which  flows  into  the 
Uruguay  on  its  western 
bank,  and  shall  continue 
up  the  stream  of  the 
Pepiri  to  its  principal 
source^  from  which  it 
shall  continue  through 
the  highest  ground  to 
the  main  head  spring  of 
the  nearest  river  which 
flows  into  the  Grande  of 
Curitiba,otherwise  called 
Yguazi'i,  through  the 
waters  of  the  said  river 
nearest  to  the  source  of 
the  Pepiri,  etc." 


Article  5. 

"  It  shall  ascend  from 
the  mouth  of  the  Ybicui 
through  the  waters  ot 
the  Uruguay  until  find- 
ing that  of  the  River 
Pepiri  or  Pequiri  which 
flows  into  the  Uruguay 
by  its  western  shore,  and 
shall  run  up  through 
the  waters  of  the  Pepiri 
to  its  principal  source^ 
from  which  it  shall  go 
on  through  the  highest 
ground  to  the  principal 
end  of  the  nearest  river 
which  flows  into  the 
Grande  de  Curitiba,  also 
known  by  the  name  of 
Yguazii,  through  the 
waters  of  the  said  near- 
est river  to  the  source  of 
Pepiri,  etc." 
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Treaty  of  January  13,   1750. 


Spanish   Text, 

"  Article  6.  Desde  la  boca  del 
Igurey  continuara  aguas  arriba  hasta 
encontrar  su  orij en  principal y  i  desde  el 
buscara  en  linea  recta  por  lo  mas  alto 
de  terrena  la  cabecera  principal  del  rio 
mas  vecino  que  desagua  en  el 
Paraguay  por  su  ribera  oriental,  que 
sera  tal  vez  el  que  Uaman  Corrientes 
•  •  • 

"Article  18.  ...  Y  por  lo  que 
mira  a  la  cumbre  de  la  Cordillera  que 
ha  de  servir  de  raya  entre  el  Maranon 
y  el  Orinoco,  perteneceran  a  Espana 
todas  las  vertientes  que  caigan  al 
Orinoco  y  a  Portugal  las  que  caigan 
al  Maranon  o  Amazonas." 


Argentine  Official  Translation 
(loc,  cit,  p.  54). 

"  Article  6.  From  the  mouth  of 
the  Ygurei,  it  shall  continue  up  the 
stream  until  it  finds  its  main  source  and 
from  this  it  shall  follow  in  a  right  line 
through  the  highest  ground^  the  main 
spring  of  the  nearest  river  that  flows 
into  the  Paraguay  by  its  western  bank 
which  may  be  the  one  called  Cor- 
rfentes.  .   . 

"Article  18.  .  .  .  "And  with  re- 
spect to  the  summit  of  the  ridge  of 
mountains  which  is  to  serve  as 
boundary  between  the  Maranon  and 
Orinoco,  all  the  springs  falling  to  the 
Orinoco  shall  belong  to  Spain,  and 
to  Portugal  those  running  to  the 
Maranon  or  Amazonas." 


The  above  quotations  from  the  Treaty  of  1750  are  given, 
not  only  to  enable  the  Tribunal  to  see  for  themselves  what 
the  Argentine  Government  have  oflficially  understood  by 
"vertientes,"  but  still  more,  in  order  to  call  their  attention  to 
the  remarkable  similarity  between  the  formulae  for  defining  a 
water-parting  line  in  this  Treaty  and  in  our  Treaty  of  Limits 
signed  in  1881  ;  tlie  summits  of  the  mountains  or  the  highest 
ground  being  in  either  case  referred  to  as  the  locus  where  the 
water-parting  line  is  assumed  to  be  situated,  and  the 
vertientes  falling  to  either  side  being  always  intended  for  the 
river  sources  rising  on  either  side  of  the  line,  and  flowing  down 
towards  the  conterminous  hydrographic  basins  separated  by 
the  said  line. 

Identical  remarks  apply  to  all  Treaties  between  Spain  and 
Portugal,  subsequent  to  that  of  1750,  the  texts  of  which  have 
been  translated  into  English  and  included  in  the    Misiones 
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"  Argentine  Evidence."  Excerpts  from  Spanish  text  and  the 
translation,  in  their  relevant  parts,  have  been  made  in  the 
Appendix,  attention  being  called  to  the  following  remarks  :        ^5^.8^' 

1.  That  the  synonymy  of  cabeceras  (headwaters)  and 
vertientes  (springs)  in  the  Spanish  official  language  is  proved 
by  the  documents  themselves  (Treaty  of  1777,  Article  3). 

2.  That  the  Argentine  official  translation  into  English 
confirms  the  fact  that  this  synonymy  is  officially  accepted  by 
the  Argentine  Government,  as  "vertiente"  is  almost  always 
translated  by  **  spring"  (only  in  exceptional  cases  by  "  water- 
fall "  or  by  ''fall"),  **cabecera"  is  translated  by  ''head 
spring,"  "  fuentes  "  by  **  springs,"  **  orijen  "  by  "  source," 
"  nacimientos  "  also  by  "source,"  and  "orfjen  principal'*  by 
"head  source''  or  "spring,"  In  no  case  has  "  vertiente " 
been  translated  by  "  slope  "  in  the  Argentine  version,  though 
this  has  been  done  occasionally  in  the  Brazilian  versions 
(Misiones  Brazilian  Documents,  pages  11  and  17),  in  which  it 
is  also  translated  sometimes  by  "watershed"  {loc.  cit.  page  87), 
sometimes  by  "basin,"  and  sometimes  by  "sources"  (page 
86),  thus  showing  that  though  the  words  may  vary,  the  idea 
remains  constant,  that  a  line  passing  between  opposite 
"  vertientes,"  according  to  the  legal  Spanish  phraseology,  was 
rigorously  understood  to  be  a  line  separating  conterminous 
hydrographic  "  basins  "  or  "  watersheds  " — the  latter  word 
meaning  in  this  case  the  whole  collective  slope  on  which 
the  waters  are  definitively  shed  towards  a  common  drainage. 

2^2J^.  However,  the  Misiones  Argentine  Case  supplies 
trMiAatton  ^^  ^^^  further  conclusive  evidence  respecting  the 
••¥«rU6nte*  Present  use  in  the  Argentine  official  phraseology  of 
^wtieiSJ?'  the  word  "  vertiente."  This  Case  was  conducted 
on  the   Argentine   side   by    Dr.     Estanislao   Zeballos,    then 

CHAr.  XIX. 


IN   THE   TREATY   OF    1881.  623 

Argentine  Plenipotentiary  at  Washington,  who,  in  his  '*  Argu- 
ment," not  only  made  very  frequent  use  of  the  said  term  with 
the  exact  meaning  that  Chile  now  claims  to  be  the  genuine 
one  in  the  Treaty  of  1881,  but  even  coined  the  word  "  contra- 
vertientes,"  meaning  rivers  whose  sources  are  adjacent  and 
whose  courses  are  opposite. 

The  quotations  from  the  Spanish  and  English  version  of 
Dr.  Zeballos  Statement  which  have  been  collected  in  the  ^^o.^^' 
Appendix,  serve  to  confirm  the  conclusions  just  derived 
from  the  Argentine  translations  of  the  Spanish- Portuguese 
Treaties.  Dr.  Zeballos  usually  translates  "  vertient*^s "  by 
**  sources  "  ^  or  **  headwaters,"  *  and  sometimes  by  '*  water- 
shed"'— in  the  sense  of  hydrographic  basin — ^and  **  contra 
vertiente"  by  ''counter  source,"  *  and  sometimes  by  "opposite 
sources,"*  though  in  the  volume  of  documents  entitled 
Misiones  Argentine  Evidence  the  same  word  had  been 
translated  "confluent,"*  probably  intended  for  "counterfluent." 

All  this  proves  that,  in  the  Argentine  official  geographical 
idiom,  a  stream  at  its  headwaters  is  called  a  **  vertiente,"  and 
the  adjacent  opposite  stream  the  **  contravertiente "  of  the 
former. 

Attention  is  especially  called  to  the  fact  that  when  **  ver- 
tiente "  is  translated  by  "  watershed "  it  is  not  intended  to 
refer  to  the  declivity  of  the  mountain  slopes,  but  to  that  of 


^  In  the  following  pages  from  the  Spanish  and  English  official  versions  of  the 
Misiones  Argentine  Argument  respectively:  155/164,  177/188,  243/258,  251/268, 
253/269,  264/282. 

•  Pages  as  above  :  234/248,  243/258,  252/269,  253/270  (twice),  265/282,  268/286 
(three  times). 

»  Pages  as  above  ;  155/164,  234/248,  235/249,  270/288,  289. 

*  Pages  as  above  :  163/172,  232/246,  252/269,  253/270,  268/286,  259/287  (twice). 

*  Pages  as  above  :  155/164,  234/248,  235/249. 

•  Misiones  'Argentine  Evidence,'  pages  704,  705,  706. 
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the  river  beds,  as  the  expressions  **  the  watershed  of  the 
Iguazii,"  the  **  watershed  of  the  eastern  rivers,"  (Misiones 
'*  Argentine  Argument,"  page  311)  clearly  prove.  In  conclu- 
sion, the  terms  **vertiente"  and  **  contra vertiente  "  are  not 
usually  intended  as  orographic,  but  as  hydrographic  or 
hydrologic  terms,  in  Argentina  as  well  as  in  Spain  and  Chile, 
especially  when  used  in  connexion  with  boundary  lines. 

Another  important  document  signed  by  Dr.  Zeballos  as 
Minister  of  Foreign  Affairs  in  1892,  in  which  the  meaning  of 
*;vertientes"  in  Argentine  official  documents  is  well  established, 
is    the  "'Memoria   de   Relaciones  Esteriores  de   la   Repilblica  \ 

Arjentina,  1892,  the  part  referring  to  the  Misiones  question 
having  been  included  in  the  English  version  of  the  Misiones 
"  Argentine  Evidence  "  (pages  632-762).  It  is  especially  inte- 
resting to  note  that  almost  at  the  same  time  that  the  Boundary 
Treaty   with    Chile    was    being    negotiated    the    Argentine  ^ 

Department  of  Foreign  Affairs,  presided  over  by  Senor 
Irigoyen,  was  favouring  the  acceptance  of  a  similar  solution 
of  the  Misiones  question,  and  that  in  both  cases  the  word 
**  vertiente "  was  used,  it  being  quite  clear,  in  the  case  of 
Misiones,  that  it  referred  to  the  rivers  and  their  waters,  and 
that  no  ** crest  watershed"  was  ever  thougrht  of. 


According     to     this     document     the     Argentine    Pleni-  App.  Doc.       * 
potentiary   at  Rio   de   Janeiro,   Seftor   Luis  L.    Dominguez,  j 

"believed  that  the  disputed  territory  could  be  divided 
between  the  two  Pepirl  on  the  heights  which  separate 
the  falls  ^   {vertientes)    of    both    rivers    and    the    two    San 


^  This  is  the  Argentine  translation.  As  vertientes  is  translated  in  the  same 
document,  in  a  similar  case,  by  water/alls  (page  645)  it  must  mean  the  continuous 
fall  or  flow  of  the  river.  Moreover  it  has  been  seen  before  that  Senor  Luis  L 
Dominguez,  in  his  book  on  Argentine  history,  established  the  synonymy  between 
**  vertientes,"  "sources''  and  "headwaters." 
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Antonio,"  and  wrote  accordingly  to  the  Minister   Irigoyen, 

who  replied  on  the  24th  of  March  1881  that  "  The  President 

(of  the  Argentine  Republic)  thinks  that  you  ought  to  accept 

the  suggestions  that  have  been  made  to  you." 

The  same  idea  was  renewed  some  eight  years  afterwards, 

being  framed  in  other  words  on  the  second  occasion,  so  as  to 

establish  the  perfect  synonymy  of  the  two  formulae.     This 

time  it  was  said  that  App.  Doc. 

No.  85. 

"a  line  is  drawn  up  which,  going  from  the  confluence  of  the  ChapeciS 
in  the  Uniguay,  shall  follow  as  far  as  the  source  of  the  same,  and  con- 
tinue through  the  highest  part  of  the  boufidary  line  of  the  waters  ^  (por 
la  parte  mas  alta  de  la  linea  divisoria  de  las  aguas)  until  the  sources  of 
the  San  Antonio  River  are  found,  the  space  between  the  Chapecd,  the 
boundary  line  of  the  waters^  and  the  Pepiri  River,  to  belong  to  the 
Argentine  Republic."  * 

This  proposal  was  made  on  the  part  of  Brazil,  and  the 
suggested  boundary  line  was  delineated  on  the  uninterrupted 
waterparting  between  the  rivers  Uruguay  and  Iguazii,  on  an 
official  map  which  is  reproduced  here,  under  the  name  of  Plate  xv. 
Linea  del  proyecto  del  Consejero  Diana  (proposed  line  of 
Counsellor  Diana),  that  no  doubt  can  remain  that  by  "  the 
highest  part "  of  the  water-divide  Seiior  Zeballos*  rightly 
understood  that  the  uninterrupted  water-divide  was  meant^ 
just  as  Chile  has  always  understood  that  by  "  the  highest 
summits  which  divide  the  waters"  in  the  Treaty  of  188 1  *'  the 
uninterrupted  division  of  the  waters  "  was  meant. 

Thus  the  expressions  **las  alturas  que  separan  las  ver- 
tientes  de  ambos  rios ''  (the  heights  which  separate  the 
sources — or  the  drainage — of  both  rivers),  and  **  la  parte 
mas   alta  de  la  linea  divisoria  de  las  aguas  "  (the    highest 


*  Misiones  "Argentine  Evidence,"  page  720. 

*  Mem.  Rel.  Ext.  Rep.  Arg.,  1892,  page  115. 
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part  of  the  water-parting  line)  were  held  by  the  Argentine 
Government  from  the  time  of  Dr.  Irigoyen  to  be  syn- 
onymous, as  meaning  a  line  separating  two  distinct  drainage 
basins,  even  though — as  occurred  in  the  case  of  the  Chapec6- 
— some  portions  of  the  water-parting  line  were  formed  by 
swamps  {barlados),  that  could  only  be  termed  "  heights " 
when  compared  with  the  level  of  the  watercourses  flowing 
from  them. 
President  There    is    a   still    more   recent   and   a   higher 

PeUegrlni's 

nseefthe    Argentine  authority  to  prove  the  customary  use 

temi 

-'▼ertiente."  of  ** vertiente"  meaning"  source"  or  ''headwaters," 
viz.,  that  of  the  President  of  the  Argentine  Republic  acting 
in  his  official  capacity  on  an  occasion  in  which  he 

"  regarded  the  matter  with  the  importance  it  deserves  and  resolved  ta 
explain  it  personally  with  the  object  of  definitely  determining  what  inter- 
pretation the  Government  gave  to  Article  i  of  the  Treaty  of  1881  .  .  ." 
(Arg.  Stat,  p.  250), 

It  is  not  to  be  supposed  that  the  President  of  the 
Argentine  Republic  addressed  his  Cabinet  Council  (January 
30,  1892)  in  **  vernacular  dialect,"  or  that  he  **  forgot  the 
meaning  of  words."  This,  however,  is  what  he  said  in  a  part 
of  his  explanations  which  has  been  omitted  in  the  incom- 
plete quotation  therefrom  given  in  the  Argentine  Statement 
(pp.  250.  251): 


"Dentro  de  una  cordillera,  toda 
linea  de  sierras,  sobre  todo  nevadas, 
dividen  aguas.  £1  deshielo  produce 
corrienies  que  desctenden  par  una  i  otro 
ladoy  o  infiltraciones  que  producen 
vertientes  a  uno  u  otro  lado  .  .  . 

"  El  deshielo  o  una  vertiente  que  se 
derrama  al  oriente  por  la  falda  de  la 
mas  alta  cumbre  marca  la  linea  de 
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"  Within  a  cordillera,  every  line  of 
mountains,  especially  when  snow- 
covered,  to  divide  waters.  The 
thaw  produces  streams  which  flaw 
down  to  either  side^  or  infiltrations 
that  give  rise  to  springs  [or  sources] 
on  one  side  or  the  other  .  .  . 

"  The  thaw,  or  a  source  overflowing 
eastwards^  along  the  slope  of  the 
highest  summit  marks  the  line  of  the 
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la  division  de  las  aguas  \  pero  esta 
Jfequena  corrientCy  siguiendo  su  curso, 
engrosdndose  con  las  aguas  de  otras 
vertientes  forma  un  pequeno  torrente, 
etc 

"Z«  division  de  las  aguas  debe 
entenderse  en  el  orijefi  de  las  corrientes^ 
pues  la  linea  debe  pasar  enire  las  ver- 
tientesr  ^ 


water-parting  \  but  this  small  stream^ 
following  its  course  and  swelling  with 
the  waters  from  other  sources^  forms  a 
small  torrent,  etc. 

"  The  division  of  the  waters  must 
be  understood  at  the  origin  of  the 
streams^  since  the  line  must  pass  between 
the  sources.^' 


As  we  should  be  doing  little  justice  to  President  Pelle- 
grini by  supposing  that  he  meant  that  "  infiltrations  of  water 
produced  a  *  slope/  "  or  that  a  *  slope  '  might  '*  flow"  or*'  over- 
flow "  {derramarse),  it  must  be  acknowledged  that  his  explan- 
ations admits  of  no  other  translation  for  "  vertientes  "  than 
"springs  or  sources."  His  final  statement  amounts,  indeed, 
to  an  official  declaration,  made  by  the  highest  authority  in  the 
Argentine  Republic,  that  the  word  "  vertientes,"  as  used  in 
the  Boundary  Treaty  means,  **  the  origin  of  the  streams " 
\el  orijen  de  las  corrientes)  which  is  precisely  the  Chilean 
contention  on  this  point. 

This  confirms  the  fact  that  for  the  Spanish,  Chilean  and 
Argentine  Governments  "vertientes"  has  always  been  and 
<:ontinues  to  be  a  hydrographic  expression  relative  to  river 
sources,  watercourses  or  general  drainage,  and  not  a  merely 
orographic  expression,  as  the  Argentine  Representative  would 
have  it. 

Keeping  to  the  case  in  point,  it  has  been  demonstrated 
that  the  author  of  the  "vertientes  "  formula,  Seflor  Bello,  used 
the  word  exclusively  in  the  sense  of  streams,  that  the  Argen- 
tine negotiator,  Sefior  Irigoyen,  recommended  this  formula  on 


»  Luie  v.  Varela,  La  Repuhlica  Argentina  i  Chile :  Historia  de  la  Demar- 
cacion  de  sus  fronteraSy  Buenos  Aires,  iiJ99,  pp.  263,  264. 
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Senor  Bello's  authority,  and  consequently  that  it  is  not  lawful 
to  try  to  construe  it  now  in  a  different  sense  to  what  its 
author  intended,  so  that  the  line,  instead  of  separating  the 
streams,  should  cross  them.  It  has  been  shown,  finally,  that 
the  Argentine  Government  and  statesmen  have  constantly 
continued  to  use  the  word  with  the  same  meaning  that  we 
give  to  it  in  our  translation  of  the  Treaty  and  throughout  the 
present  Statement. 

-vertiente"  F'inally,  the  Argentine  Representative  himself 
by-8oupoe"has  not  been  able  to  avoid  the  so-called  "  anomaly  " 

and 

•« stream*  he  imputes  to  the  Chilean  Representative.      He  falls 

in  the 

Argentine  into  it  when  dealingr  with  the  translation  of  the  word 

statement. 

"  vertiente"  in  the  Minutes  or  Acts  of  demarcation 
of  1894,  1895,  2Lnd  1896,  and  in  referring  to  Senor  Tejedor's 
definition  of  the  "  water-parting  line  "  as  a  line  lying  between 
the  places  where  **  vertientes  "  or  traces  of  water  should 
be  found  (Arg.  Stat,  footnote,  pp.  205,  206).  Thus 
while  he  scorns  the  idea  of  Senor  Tejedor  having  used 
**  vertiente  "  as  synonymous  with  **  stream  "  or  **  source,"  or 
of  even  the  existence  of  any  similarity  between  the  two  ex- 
pressions, he  has  himself  fallen  into  the  very  *' anomaly** 
he  criticizes,  and  established  the  very  similarity  he  stated 
to  be  impossible  to  find— and  this  on  the  very  occasion 
that  gave  rise  to  his  own  strictures. 

Here  are  the  Chilean  and  Argentine  translations  in  both 
cases  : 

Record  of  the  Erec-  Chilean    Trans-  Argentine  Trans- 

TioN  OF  Las  Damas  lation.  lation. 

Landmark.  (Brit.  State  paper  [518],  (Arg.  Stat,  p.  445.) 
March  8,  1894.                            p.  7.) 

"  En  conformidad  al  **  In  conformity  with  "  In  conformity  with 

Art-°    7.     de     nuestras      Article  7  of  our  Instruc-      Article  7  of  our  Inslruc- 
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Instrucciones  dejamos 
constancia  en  esta  Acta 
de  que  en  el  raencionado 
'  Paso  de  las  Damas  '  se 
apartan  dos  veriientes 
que  Jiuy^Hf  la  occidental 
al  cajon  del  mismo  nom- 
bre,  afluente  del  rio 
Tinguiririca,  i  la  orien- 
tal al  arroyo  denomi- 
nado  de  la  Linea  que 
reuni^ndose  con  el  de 
las  Choicas  forman  mas 
abajo  el  rio  Tordillo." 


tions  we  record  in  this 
Minute  that  at  the  men- 
tioned *  Paso  de  las 
Damas '  two  streams 
diverge,  the  western 
one  flowing  into  the 
valley  of  the  same  name, 
and  becoming  an  af- 
fluent of  the  Chilean 
River  Tinguiririca,  and 
the  eastern  one  to  the 
stream  named  La  Linea 
which,  joining  with  that 
of  Las  Choicas,  forms 
lower  down  the  Argen- 
tine River  Tordillo." 


tions  we  record  in  this 
Minute  that  at  the  men- 
tioned '  Paso  de  las 
Damas '  two  streams 
diverge,  the  western 
one  flowing  into  the 
valley  of  the  same  name 
and  becoming  an  af- 
fluent of  the  Chilean 
River  Tinguiririca,  and 
the  eastern  one  to  the 
stream  named  La  Linea 
which,  joinin  g  with 
that  of  Las  Choicas, 
forms  lower  down  the 
Argentine  River  Tor- 
dillo." 


Tejedor's  Text. 

(Mem,  Rel.  Ext,  Arg, 

1873,  p.  19.) 

"  Ha  sido  siempre 
una  intelijencia  com- 
raun  i  tradicional  que 
las  jurisdicciones  de 
Chile  i  Rio  de  la  Plata 
eran  de  hecho  deslinda- 
das  por  la  cumbre  de  la 
Cordillera  de  los  Andes, 
corriendo  del  Norte 
hacia  el  sur  hasta  el 
Estrecho  de  Magel- 
lanes ;  i  desde  el  para- 
lelo  41°  10'  donde  este 
hecho  natural  cesa,  por 
la  divisoria  de  las  aguas 
hdcia  ambos  mares  to- 
mando  para  este  fin  los 
terminos  medios  entre 
los  puntos  donde  haya 
vertientes  o  vestigios  de 
agua  .  .  ." 


Chilean  Transla- 
tion. 
(Brit  State  paper  [5 18], 

P-  7.) 
"There  has  always 
been  a  common  and 
traditional  understand- 
ing that  the  jurisdiction 
of  Chile  and  Rio  de  la 
Plata  were  by  right  de- 
limitated by  the  summits 
of  the  Cordilleras  of  the 
Andes  running  from 
north  to  south  down  to 
the  Straits  of  Magellan, 
and  from  parallel  41^ 
10'  of  south  latitude 
where  this  natural  fact 
ceases,  by  the  line 
dividing  the  waters 
flowing  down  towards 
both  seaSy  taking  for 
this  purpose  the  middle 
between  the  points 
where  sources  or  traces 
of  water  are  found  .  .  ." 


Argentine  Trans- 
lation. 
(Arg..  Stat.,  p.  79.) 

"  There  has  always 
been  a  common  and 
traditional  understand- 
ing that  the  jurisdiction 
of  Chile  and  Rio  de  la 
Plata  were  by  right  de- 
limitated by  the  crest  of 
the  Cordillera  de  los 
Andes  running  from 
north  to  south  down  to 
the  Straits  of  Magellan, 
and  from  parallel  lat. 
41°  10'  S.  where  this 
natural  feature  ceases 
by  the  line  dividing  the 
waters  flowing  down 
towards  both  seas^  tak- 
ing for  this  purpose 
the  middle  between  the 
points  where  sources  or 
traces  of  water  are 
found  .  .  ." 
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The  comparison  between  the  original  and  the  translations 
requires  no  further  comment ;  in  the  first  instance  **  verti- 
entes"  has  been  translated  by  **  sources,"  and  in  the  second 
by  **  streams,"  in  the  Argentine  Statement  as  well  as  in  the 
Chilean  Statement.  It  must  be  remarked  that,  though  the 
second  translations  are  almost  similar  and  the  first  entirely 
so,  they  are  not  quoted  in  the  Argentine  Statement  as  Chilean 
translations,  and  could  not  be  so  quoted,  since  some  words 
have  been  translated  differently  in  one  of  the  quotations. 

Furthermore,  the  use  of  *'source"  and  "streams" 
V.        as  synonymous  expressions  when  the  latter  is  in- 
tended  to   refer   to   the    beginning   of    a   river   is 
authorized  in  English  as  in  French,  and  occurs  frequently 
both  in  textbooks  and  in  works  of  geographical  description. 
Dr.  H.  R.  Mill  in  TAe  Realm  of  Nature  (page  244)  says  : 

**  The  beginning  of  a  river  is  called  its  source^  and  must  necessarily  be 
the  highest  part  of  its  course.  When  a  large  river  flows  from  a  lake,  it  is 
often  difficult  to  decide  which  of  the  short  streams  entering  the  lake  is  to 
be  viewed  as  the  ultimate  source'^ 

W.  D.  Wilcox,  in  a  paper  on  the  **  Sources  of  the  Sas- 
katchewan" {Geographical  J oumaly  1899),  also  says  (page 

364): 

**  A  fair  idea  of  the  branch  streams  was  given  by  the  valley  openings, 
but  it  must  be  confessed  that  less  is  known  about  this  river  than  of  any 
other  source  of  the  Saskatchewan  under  discussion  " ; 

and  (page  372) : 

*•  This  is  the  chief  stream  or  source  of  the  Saskatchewan." 

J.  von  Haast,  in  his  Geology  of  the  Provinces  of  Canter- 
bury, etc.,  Christchurch,  1879,  says  (page  216) : 

*'  Its  (the  Hurunui)  main  sources  descend  from  the  ranges  on  both 
sides  of  the  Hurunui  pass"; 
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and  further  on  "sources  "  are  spoken  of  as  **  draining  "  slopes 
(page  207),  as  "issuing"  from  lakes  (page  222),  as  "coming 
from  mountains"  (page  229),  etc. 

Captain  M.  S.  Wellby,  in  a  paper  published  in  the  Geo- 
graphical Journal,  1900,  says  (page  302) : 

"...  we  struck  a  source  of  the  River  Sobat.  On  reference  to 
the  nnap  it  will  be  seen  that  the  source  we  discovered,  and  which  is  called 
Ruzi  by  the  natives  drains  a  great  portion  of  the  land  .  .  .  This 
stream^  Ruzi,  we  followed,"  etc. 

The  Right  Hon.  George  N.  Curzon,  in  a  paper  on  "  The 
Pamirs  and  the  source  of  the  Oxus"  {Geographical  Journal, 
1896,  vol.  viii.),  says  (page  44)  : 

"As  this  is  the  stream  which  I  believe  ...  to  be  the  true  and 
indisputable  source  of  the  Oxus  ..." 

During  the  discussion  on  this  paper  the  '' principal  source  oi 
the  Oxus"  is  referred  to  (by  Colonel  Trotter)  as  ''Jlowing 
eastward''  (page  262),  and  Captain  Younghusband  alluded  to 
"  the  sources  of  the  Oxus  flowing  down  to  Turkistan,"  etc. 
(page  262). 

Finally,  in  British  State  Papers  the  use  of  "  sources  "  for 
"streams"  in  boundary  descriptions  similar  to  that  of  the 
Treaty  of  188 1  is  also  found,  as  in  The  Map  of  Africa  by 
Treaty,  vol.  ii.  (page  842) : 

'^  Thence  in  a  north-easterly  direction  along  the  ridge  of  the  Drak- 
ensberg  dividing  the  waters  flowing  into  the  Gansvlei  stream  from  the 
7vaters  flowing  into  the  sources  of  the  Buffalo  ..." 

The  same  application  of  terms  has  been  observed  in  the 
Map  of  the  Colony  of  Natal,  published  at  the  War  Office 
in  1863,  in  which  the  headwaters  of  the  rivers  at  either  side 
of  the  Drakensberg  range  have  been  labelled  ''Sources  of 
Tugela  River,"  ''Sources  of  Sand  River,"  "Sources  of  Buffalo 
River,"  etc. 
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All  the  foregoing  quotations  have  been  made,  not  merely 
to  justify  the  correctness  of  the  Chilean  translation  of  the 
Treaty,  but  to  illustrate  the  exact  meaning  of  the  terms  that 
have  been  made  use  of  To  these  must  be  added  a  reference 
to  the  use  in  French  of  the  word  ** source"  by  a  high  Argen- 
tine  authority,  as  corresponding  precisely  to  the  meaning 
Bello  gave  to  "  vertiente,"  and  therefore  to  that  which  must 
be  accepted  as  the  genuine  one ;  we  refer  to  Dr.  German 
Burmeister,  who,  in  his  Description  Physique  de  la  Rdpublique 
Argentine  (vol.  i.,  Paris,  1876),  calls  by  the  name  of  "source" 
every  branch  stream  of  the  great  Argentine  rivers,  and 
in  that  capacity  he  speaks  of  them  as  **  coming  down,"  as 
**  covering  a  great  extent,"  as  **  flowing  into  deep  gorges," 
etc. 

Page  206.  *'  Les  ruisseaux  du  Nord  se  r^unissent  pour  former  la 
source  du  rio  Mendoza,  qui  ici  porte  le  nom  de  rio  Tupungato." 

Page  302.  "  Le  rio  San  Juan  a  deux  sources :  au  nord  le  rio  de 
Castano^  et  au  sud  le  rio  de  los  Patos^ 

Id,  "  Le  rio  de  los  Patos  sort  aussi  par  deux  sources  prfes  de 
rAconcagua.  Celle  du  Sud  vient  des  flancs  de  ce  sommet  ^lev^ ;  celle 
du  nord,  du  Ligua,  presque  aussi  ^lev^,  et  porte  le  nom  d'arroyo 
Yesero.     Toutes  deux  viennent  constituer  le  Rio  de  los  Patos." 

Page  307.  "  Le  Rio  Colorado  .  .  .  sort  .  .  .  du  versant  oriental 
des  Cordillferes  par  deux  sources  qui  portent  les  noms  de  Rio  Grande 
et  de  Rio  de  las  Barrancas.  .  .  .  Le  premier  est  le  plus  riche  en 
eau,  il  se  forme  de  six  petits  ruisseaux  qui  viennent  des  environs  du 
volcan  Peteroa  jusqu'au  Paso  de  las  Damas.  La  source  la  plus  ^lev^e 
qui  coule  du  Nord  s'appelle  Rio  Tordillo,  nom  que  porte  aussi  tout 
le  cours  supdrieur  de  la  riviere  puisque  le  Rio  Tordillo  regoit  de 
TEst  h,  rOuest  les  5  autres  ruisseaux  le  rio  del  Cobre,  le  rio  Santa 
Elena,  le  rio  de  las  Vacas,  le  rio  de  las  Penas  et  le  rio  Valenzuela." 

Page  308.  "  .  .  .  le  rio  de  las  Barrancas,  qui  sort  .  .  .  du  Cerro 
del  Campanario  par  trois  sources^ 

Id.  "  Les  sources  de  ce  fleuve  [Rio  Negro]  embrassent  une  dtendue 
de  terrain  beaucoup  plus  ^tendue  que  celles  du  pr^cddent.  .  .  .  EHes 
se  rassemblent  en  deux  branches  principales,  au  nord  le  Rio  Neuquen, 
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au  Sud  le  Rio  Valcheta  qui  porte  d6]k  aussi  le  nom  de  rio  Negro 
ou  Liraay,  et  est  consider^  comme  la  source  principale  du  cours 
commun." 

Page  309.  "  Les  deux  sources  [les  Rios  Neuquen  et  Limay]  coulent 
dans  des  gorges  profondes  avec  des  parois  escarp6es,  et  ont  un  courant 
assez  impdtueux.  Elles  re^oivent  leurs  nombreux  ruisseaux  tributaires 
des  Cordill^res,  etc. 

Id.  *•  Le  Rio  Chubut  .  .  .  jaillit  ...  par  plusieurs  sources^  dont 
la  plus  au  nord  conserve  le  meme  nom  que  la  principale,  et  d'apres 
les  Indiens  tire  son  origine  de  plusieurs  petits  lacs  des  Cordilltjres." 

It  appears  immaterial  at  first  sight  whether  this 

•<  Llnea  dlTl-  .  ,         . 

•oriAdeiM  Spanish    expression    is    rendered    in    English    by 


'*  watershed,"  by  **  water-parting  line,"  "water- 
divide,"  "  divide,"  or  by  **  boundary  line  of  the  waters,"  as 
in  the  Misiones  **  Argentine  Evidence."  However  the 
official  Argentine  translator  objects  to  '*  water-divide,"  which, 
he  says,  though  it  "sounds  English,"  is  not  quite  the  correct 
expression,  and  he  maintains  that  "  watershed  "  is  the  genuine 
translation  for  '' linea  divisoria  de  las  aguas''  (Lamarca, 
page  91),  that  must  be  used  in  the  language  of  diplomatic 
documents."  He  even  takes  upon  himself  to  criticize  "  some 
writers  in  England"  who  prefer  "water-parting"  {id.  page  loi). 
It  would  be  easy  to  justify  the  Chilean  translations 
"water-divide"  and  "water-parting  line"  by  a  superabund- 
ance of  quotations.  The  attention  of  the  Tribunal  is  directed 
to  the  fact  that  the  former  is  the  expression  chosen  by 
the  English  Professor  of  International  Law,  William  Edward 
Hall  (part  ii.,  chap,  ii.,  page  127)^  as  embodying  the 
"principle  of  demarcation"  accepted  when  an  "express 
agreement"  to  the  contrary  has  not  been  arrived  at  for 
defining  a  frontier  line  among    "  ranges  of  hills."       As  to 


*  Quoted  at  length  in  the  first  Chilean  Statement.     State  paper  [517],  page  17. 
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**  water-parting "  or  "water-parting  line,"  the  Argentine 
translator  himself  has  quoted  Hughes,  who,  in  his  Advanced 
Class  Book  of  Modern  Geography  (page  28),  says  that  this 
expression  is  "more  correct"  than  "watershed."  At  any 
rate  it  leads  to  no  ambiguity,  since  "  water-parting  line  '* 
is  a  self-defined  term,  while  **  watershed  '*  is  sometimes  in- 
tended for  the  whole  of  a  "  drainage  area  "  or  a  part  of 
such,  and  this  tallies  with  the  etymology  of  the  word.  The 
boundary  of  Natal,  as  already  quoted,  was  officially  described 
as  lying  **  along  the  Drakensberg  between  the  waters/teds 
of  the  Orange  River  and  the  St.  John  River,"  and  more 
recently,  in  a  document  subscribed  to  by  the  present  Prime 
Minister  of  the  British  Government,  the  terms  "  water- 
parting "  and  "  watershed  "  have  been  used  in  contradistinc- 
tion to  one  another,  viz.  : 

"  The  line  of  frontier  shall  start  from  the  point  where  the  boundary 
between  the  Congo  Free  State  and  French  territory  meets  the  water- 
parting  between  the  watershed  of  the  Nile  and  that  of  the  Congo  and 
its  affluents."^ 

In  the  Conventions  between  Great  Britain  and  China, 
signed  on  July  24,  1886;  March  i,  1894,  and  February  4, 
1897,  the  expression  '^  the  line  of  water-parting''  has  been 
similarly  used.^ 

*  Declaration  as  to  spheres  of  influence,  signed  in  London,  the  21st  of  March, 
1899.     Pari.  Papers  C.  9334. 

'  In  a  great  many  official  documents  the  word  "water-parting"  is  preferred 
to  any  other  synonym,  as  in  the  Reports  of  Major  (now  General  Sir  John) 
Ardagh  on  the  delimitation  of  the  Turco-Greek  frontier  in  1881,  when  "water- 
shed" is  seldom  used,  and  "crest  "  is  objected  to  in  this  way  :  "  Conceiving  this 
term  (crete)  to  be  ambiguous,  and  apprehending  future  divergences  of  opinion 
as  to  its  interpretation,  I  was  desirous  of  substituting  the  expression  "  ligne  de 
partage  des  eaux  "  which  has  an  exact  and  definite  meaning.  After  much  dis- 
cussion the  matter  was  settled  in  the  following  way  :  the  word  "  cr^te "  is  left 
in  the  text,  but  Article  5  of  the  final  Act  declares  that,  whenever  it  occurs,  it 
is  to  be  held  to  mean  *'  the  mathematical  line."  This,  I  conceive,  establishes 
its  identity  with  the  line  of  water-parting^^  {Blue  Book,  C.  3137,  p.  139). 
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The  fact  that  "  watershed "  is  an  ambiguous  term  had 
been  observed  by  Sir  John  Herschell  {Physical  Geography^ 
page  120),  who  proposed  to  alter  the  spelling  to  watersched. 
Lieutenant  Reed,  of  the  U.S.  Army,  in  his  treatise  on 
Topographical  Drawing  (page  43),  says  : 

"A  water-parting  of  great  extent  is  termed  a  divide.  The  slopes 
extending  from  a  water-parting  in  either  direction  are  called  water- 
shedsr 

Moreover,  it  has  already  been  seen  that  in  the  Misiones 
"  Argentine  Argument  "  the  word  **  watershed  *'  has  been 
used  as  the  translation  for  **  vertiente,"  as  synonymous  with 
*  the  general  slope  pertaining  to  a  hydrographic  basin,' 
as   when  it   is  said  : 

"The  principal  headwaters  of  the  nearest  river  upon  the  opposite 
watershed^  which  empties  into  the  Iguazd"  {ioc,  cit,,  page  248) ; 

and  a  little  further  on  : 

"The  Brazilian  and  Argentine  Demarcators  of  189 1  found  that  the 
watershed  of  the  false  Pepiry  or  *  arroyo  *  of  Guanumbaca  and  the 
counter  or  opposite  watershed  of  the  San  Antonio  were  not  near  one 
another  ..." 

and  page  311 : 

"The  Brazilian  villages  formed  in  1885  by  the  International 
Demarcators  betiveen  the  watersheds  of  the  eastern  rivers^  the  San 
Antonio-Guazil  and  Pepiry-Guazd  .  .  .  did  not  import  an  act  of 
dominion  over  Argentine  territory.** 

The  same  use  is  made  of  this  term  in  pages  164,  245, 
288,  289  and  301  of  said  '  Argument/  as  may  be  seen  in  the  Add.  Doc. 

No.  83. 

Appendix. 

The  word  **  watershed,"  like  '*  slope  "  in  similar  cases,  is 
used,  not  in  an  orographic,  but  in  a  hydrographic  sense, 
since  it  always  refers  to  the  ultimate  drainage  of  the  water- 
courses belonging  to  it.  In  this  sense  the  'Chilean  slope' 
or   the   *  Chilean    watershed '  comprises  all    rivers,  including 


CHAP.   XIX. 


636  CONFLICTING   TRANSLATIONS 

their  headwaters  and  sources,  which  flow  to  the  Pacific ; 
likewise  the  *  Argentine  slope  or  watershed '  covers  all 
rivers  whose  hydrographic  basins  are  tributary  to  the 
Atlantic.  In  the  case  of  the  Yangada  and  the  Chapec6, 
long  stretches  of  the  separation  of  the  two  watersheds — 
that  is,  stretches  of  the  water-parting — are  found  in  swamps 
{banados)  where  the  common  sources  of  opposite  water- 
courses take  their  rise,  exactly  as  in  some  places  on  the 
Patagonian  divide  (Misiones  **  Argentine  Argument,"  page 
289). 

The  Chilean  version  for  **.  .  .  la  Ifnea  divisoria 
"5«rii!?^     de  las  aguas  no  sea  clara "   is   "  the    water-divide 
should  not  be  clear^'  while  the  Argentine  version 
says,  "...  the  watershed  may  not  be  apparent'' 

**  Clear  "  is  not  the  same  as  apparent,  and  in  this  case  the 
difference  is  obvious,  because  something  which  is  not  apparent 
(capable  of  being  easily  seen,  perceived,  obvious,  plain) 
may  still  be  clear  to  an  Expert.  As  an  example  we  may 
say  that  the  water-divide  is  not  apparent  (or  easily  perceived) 
at  the  Vergara  Pass,  at  the  Maipii  Gap,  etc.,  whereas  it  is 
clear  in  both  cases  to  the  surveyor's  eye,  as  the  waters  may 
be  observed  flowing  in  opposite  directions  at  very  little 
distance  from  the  actual  line.  Conversely  the  two  water- 
sheds that  confine  laterally  any  Cordilleran  valley,  like  the 
Bio-bio,  may  be  very  apparent,  and  still  it  will  not  be  clear 
which  of  them  is  the  real  zvater-divide  till  the  outlet  has  been 
found,  and  if  no  outlet  be  found,  it  cannot  be  made  clear 
without  surveying  operations. 

We  have  thought  it  necessary  to  enter  into  the  foregoing 
lengthy  explanations  in  order  to  establish  on  a  solid  basis 
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the  faithfulness  of  our  English  version  of  the  Treaties,  and 
especially  of  the  Treaty  of  1881.  As  the  Tribunal  has 
been  asked  to  adjust  its  decisions  to  the  strict  application  of 
the  same,  and  as  the  opinions  as  to  the  strict  meaning  of 
certain  words  varied  considerably  in  the  two  versions,  it  has 
been  deemed  justifiable  to  lay  before  the  Tribunal  evidence 
as  complete  as  possible  in  support  of  the  Chilean  inter- 
pretations  and   translation. 


-CHAP.  XIX. 


Chapter  XX. 

POINTS  OF   DIFFERENCE   IN   THE   INTERPRETATION   OF 

THE  TREATIES. 

SINCE  the  first  attempt  to  encroach  on  the  *  Pacific  slope  ^ 
after  the  Treaty  of  1881,  and  especially  subsequent 
to  1890,  the  Argentine  Government,  the  Argentine  Repre- 
sentatives in  Chile,  and  later  on  the  Argentine  Experts,  could 
not  but  feel  that  the  strict  interpretation  of  the  Treaty  was 
against  them.  Consequently,  they  objected  to  the  very  word 
"  interpretation,''  and,  disregarding  the  fact  of  the  actual 
existence  of  two  interpretations,  continually  insisted  on  the 
demarcation  being  carried  out  without  previously  arriving  at 
a  common  understanding  as  to  what  they  were  going  to  mark 
out. 

Whence  arises  the  necessity  for  interpreting  a  Treaty,  or 
an  article  of  a  Treaty  ?  Hall  gives  the  direct  answer  : — 
"When  disagreement  takes  place  between  the  parties  to  a 
Treaty  as  to  the  meaning  or  intention  of  its  stipulations." 

After  the  foregoing  statement  of  the  circumstances  which 
contributed  to  produce  the  Treaties,  whose  strict  application 
is  demanded  from  the  Tribunal  of  Arbitration,  the  next  step 
is  to  lay  before  them  a  brief  recapitulation  of  the  points  of 
disagreement  respecting  their  interpretation. 
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Pointaof  Evidently,  the  fundamental  disagreement  con- 
i^tm^ sists  in  the  different  constructions  which  are  put 
upon  the  sentence  wherein  the  frontier  line  is 
defined ;  the  Chilean  contention  being  that  among  all  the 
**  highest  summits  of  the  Cordilleras "  only  those  **  which 
divide  the  waters "  should  be  included  in  the  boundary, 
whereas  the  Argentine  claim  seems,  theoretically,  to  be  that 
among  all  the  *•  crests*'  **that  may  divide  the  waters"  only 
the  **  most  elevated "  are  to  be  selected.  ( Arg.  Stat., 
p.  468.) 

Another  disagreement  that  may  likewise  be  regarded  as 
fundamental  lies  in  the  different  scope  given  to  the  terms 
**  Cordillera  "  and  "  Cordilleras "  used  in  the  Treaties.  On 
the  Chilean  side  it  is  maintained  that  the  term  must  be  con- 
sidered in  a  technical  sense  to  include  every  feature  whereby 
the  Cordilleran  frontier  is  defined,  while  the  Argentine  Ex- 
pert and  Representative  uphold  the  theory  that  the  '*  prin- 
cipal range,"  in  an  orographical  sense  alone,  is  the  boundary 
range  intended. 

Besides  these  two  fundamental  points  of  disagreement 
there  is  a  subordinate  one  regarding  the  scope  of  the  sen- 
tence ^^  entre  las  vertientes  que  se  desprenden  a  un  lado  i  a 
otro'' \  whether  **  vertiente "  is  translated  by  **  sources  of 
streams"  or  by  **  slopes,"  we  maintain  that  it  must  be  taken 
in  a  broad  sense ;  that  is,  the  final  and  not  the  initial  stage  of 
the  said  **  streams  "  or  "  slopes  "  is  that  which  must  be  taken 
into  consideration,  while  according  to  the  Argentine  interpre- 
tation this  separation  of  "  slopes  "  is  but  a  **  secondary  rule  " 
for  localizing  the  line  on  a  given  range  (Arg.  Stat.  Introd., 
p.  ix.). 

Another   difference   of    interpretation    occurs   as    to   the 
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meaning  of  Article  3  of  the  Convention  of  1888,  where 
it  is  said  that  "  the  Experts  shall  carry  out  on  the  ground 
{ejecutardn  en  el  terreno)  the  demarcation  of  the  lines  in- 
dicated in  Articles  i,  2  and  3,  of  the  Boundary  Treaty." 
The  Chilean  Expert  has  always  maintained  that  the  line  in- 
dicated in  Article  i  being  defined  by  a  principle  of  demar- 
cation, and  not  by  predetermined  material  points,  the  mission 
of  the  Experts  was  strictly  to  apply  this  principle  on  the 
ground,  while  on  the  Argentine  side  it  has  been  contended 
that  the  **  marking  out  of  the  boundary  line  "  included  the 
undertaking  of  previous  surveys  of  a  general  character  re- 
gardless of  any  principle  of  demarcation  but  that  of  being 
confined  within  the  Cordillera  de  los  Andes. 

PoiBtaof  '^'^^  ^^^^  paragraph  of  Article  i  of  the  Protocol 
n^jJJ^^of  1893  gives  rise  to  a   difference   of  view  as  to 

ProtoooL  ^j^j^jj    jg    ^^    a  invariable    rule "    that    must    be 

adhered  to  in  the  **  proceedings "  of  the  Experts,  the 
Chilean  interpretation  being  that  the  words  "  this  principle " 
refer  to  the  second  of  the  two  parts  into  which  the  sentence 
quoted  from  the  Treaty  of  1881  is  divided,  while  the 
Argentine  interpretations  maintain  that  they  refer  to  the  first. 

The  second  paragraph  of  the  same  Protocol  leads  to  a 
further  difference,  as  the  Argentine  contention  is  that  it 
amounts  to  a  declaration  that  *' rivers  may  be  cut  by  the 
boundary  line,"  while  Chile  denies  that  it  can  be  construed  in 
any  way  contrary  to  the  **  invariable  rule"  laid  down  in  the 
first  paragraph. 

Article  2  of  the  Protocol  leads  to  two  differences  of 
interpretation,  one  as  regards  the  term  "main  range"  or 
*'  principal  chain  '*  of  the  Andes,  and  the  other  as  to  the  gen- 
eral purport  of  the  Article.     According  to  Chile,   the   whole 
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Article  is  a  declaration,  the  obvious  purpose  of  which  is  to 
prevent  the  "  spirit "  or  the  **  provisions "  of  the  Treaty  of 
1 88 1  from  being  so  construed  that  either  of  the  two  nations 
could  **  pretend  "  to  any  part  of  the  "  littoral "  belonging  to 
the  other ;  the  "  principal  chain "  therein  mentioned  being 
but  an  expression  of  reference  used  in  order  to  avoid  the  re- 
petition of  **  the  line  of  the  highest  summits  of  the  Cordillera 
de  los  Andes  which  divide  the  waters  "  as  defined  in  the  first 
Article.  According  to  the  Argentine  interpretation  the 
whole  Article  is  a  "compromise"  (Arg.  Stat,  p.  264) 
whereby  the  Argentine  Republic  *'  waived  its  eventual  rights 
to  the  access  to  the  Pacific,"  and  Chile  abandoned  the 
idea  of  placing  the  boundary  **  along  the  sources  of  the 
rivers  '*  on  the  continental  divide  ;  the  expression  **  principal 
chain"  having  been  employed  so  that  **from  a  legal  point  of 
view  it  is  impossible  to  recognize  the  dominion  of  Chile  over 
any  territorial  fraction  lying  to  the  east  of  the  main  chain  of 
the  Andes."     (Arg.  Stat,  p.  277.) 

In  Article  3  of  the  Protocol  the  sentence  "this  geo- 
graphical condition  of  the  demarcation,"  referring  to  the 
"  water-divide,"  is  interpreted  by  Chile  in  the  sense  that  the 
said  **  divide  "  is  intended  to  be  the  geographical  condition  to 
be  looked  for  in  any  case  as  far  as  the  52nd  parallel, 
and  on  the  Argentine  side  it  is  said  that  the  "  water-divide  " 
is  referred  to  as  "one  among  the  many  geographical  con- 
ditions," and  that  it  "  refers  especially  to  an  isolated  and 
particular  case."  (Arg.  Stat,  p.  269.) 
Paint  of  Last,    but    not   least,    there    is   a   difference    of 


ment  in  the  interpretation  regarding  Article  2  of  the  Arbitration 

Conyentlon  00 

of  1896.    Agreement   of   1896,   whose  solution    may   be   es- 
teemed as    of  prior   importance.     Chile   maintains  that   the 
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Arbitrator  is  thereby  appointed  to  decide  on  all  differences 
submitted  to  him,  and  that  his  decision  is  subject  to  no 
other  conditions  than  that  it  shall  be  adjusted  to  "  thfe  strict 
application  of  the  provisions  of  the  Treaty  and  Protocol  " 
as  interpreted  or  understood  by  the  Tribunal,  whereas  the 
Argentine  Representative  considers  that  the  Arbitrator  must 
ascertain  previously  whether  all  the  differences  really  occur 
"within  the  Cordillera  de  los  Andes/'  and  that  only  such 
proposed  points  as  fulfil  this  one  condition — singled  out  by 
him  from  the  other  provisions— must  be  taken  into  consider- 
ation. 

Such  are  the  chief  points  of  disagreement  between  the 
parties  concerning  the  Treaties  whose  strict  application  is 
required  of  the  Arbitrator.  Several  minor  differences  will 
also  be  noticed  in  discussing  the    Argentine   interpretation. 

In  the  following  inquiry  as  to  the  true  meaning  of 
the  terms  and  sentences  of  the  Treaties,  we  shall  follow  the 
accepted  rules  for  interpretation  laid  down  by  the  highest 
authorities.  Besides  the  historical  antecedents  given  at  length 
in  former  chapters,  the  still  more  important  information 
derived  from  the  demarcation  actually  made,  together  with 
the  configuration  of  the  ground  as  shown  on  the  maps,  will 
be  adduced  as  a  proof  that,  if  the  boundary  line,  as  far  as 
the  52nd  parallel  is  to  be  marked  out  according  to  a  single 
principle  of  demarcation  and  without  departing  from  an 
invariable  rule,  no  other  principle  is  found  in  the  text  of  the 
Treaties,  and  no  other  exists  which  allows  a  continuous  and 
unbroken  boundary  line  to  be  traced,  through  all  that  extent, 
but  the  water-parting  principle  maintained  by  Chile. 

On  the  other  hand,  it  will  be  shown  that  xio  fixed  principle 
is  maintained  on  the  Argentine  side.     The  formula  of  the 
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*cumbres  mas  elevadas  " — in  the  sense  of  **  a  line  jumping 
from  peak  to  peak  " — was  adopted  at  first,  but  afterwards  the 
highest  peaks  were  left  outside  of  the  line  ;  the  crests  are 
now  upheld  as  against  Jlat  divides  ;  yet  the  Argentine  line 
begins  in  the  north  by  crossing  a  plain  on  which  there  is  not 
even    a    secondary    divide  ;    an    undefined    main    chain    is 

supposed  to  be  sought  for,  and  yet  the  latter  is   left  aside  at 
various  places  where  it  is  most  conspicuous. 

Finally  a  host  of  considerations,  strategical,  political  and 
otherwise,  are  appealed  to  on  the  Argentine  side,  to  not 
one  of  which  the  Treaties  make  the  least  allusion.  It  will  be 
pointed  out  and  made  evident  by  reference  to  historical 
Treaties  that  such  considerations  can  only  be  taken  into 
account  for  the  delimitation  of  a  boundary  when  an  express 
recommendation  to  that  effect  has  been  included  in  the  text 
of  the  boundary  Agreement. 
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Chapter   XXI. 

INTERPRETATION    OF    THE    TEXT    OF 
THE    TREATY   OF    1881. 

IN  order  to  arrive  at  the  correct  interpretation  of  this 
Treaty,  we  must  begin  by  calling  to  mind  that,  according 
to  the  antecedents  given  in  Chapters  IX.  to  XL,  the  intention 
of  both  negotiators  was  to  settle  the  boundary  along  the 
Cordilleras  by  2i  general  principle  of  demarcation  \S\2X  would 
at  once  solve  the  '' Potreros''  question  and  the  Patagonian 
question. 

Bearing:   this    in    mind,    no    interpretation   can 

Conditions  o  r 

foraoorroot  be  accepted  as  correct  which  leads  to  the  laying 
****"•  down  of  different  rules  for  characterizing  the 
boundary  line  on  the  north  and  on  the  south.  More- 
over, this  was  emphasized  in  1893  when  the  principle  for 
the  demarcation  was  termed  the  invariable  rule  for  the 
Experts,  as  far  as  the  52nd  parallel.  Our  starting  point, 
then,  is  that  if  the  Treaty  of  Limits  really  contains  a 
principle  of  demarcation,  this  must  be  such  as  to  allow 
of  a  continuous  and  unbroken  line  being  traced  by  this  rule, 
without  a  single  exception  as  far  as  the  52nd  parallel. 
If  subsequent  declarations  have  been  made,  their  meaning 
must  be  so  construed  as  to  conform  to  the  application  of  such 
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a  rule,  and  not  to  oppose  it,  since  they  have  not  been  made 
in  the  character  of  modifications,  but  rather  as  confirmations 
of  the  original  ones. 

__  ^  ,  A  Principle  of  demarcation   for  a   line   is   but 

ofdrauiraJ  ^^  principle  of  classification  for  the  surfaces  that 
***^  are  to  be  separated  by  the  said  line,  and  must 
obey  the  scientific  rules  accepted  for  such  principles  ;  that 
is,  the  general  descriptive  terms,  if  any  be  included,  must 
be  construed  in  as  broad  a  sense  as  possible,  so  as  not 
to  exclude  from  consideration  any  of  the  objects  to  be 
classified,  and  the  defining  terms  must-  be  taken  in  the 
sense  according  to  which  they  lead  to  a  definite  separation 
between  those  objects  so  as  in  no  case  to  allow  of  a  particular 
object  being  classified  under  two  different  heads. 

In  the  Hijht  of  these  antecedents  the  statement  contained 
in  Article  i  of  the  Treaty — that  "the  boundary  ...  as  far 
as  the  52nd  parallel,  is  the  Cordillera  de  los  Andes"  simply 
amounts  to  a  declaration  as  to  the  extent  within  which  the 
principle  of  demarcation  agreed  to  for  the  Cordillera  should 
be  applied.  If  there  were  any  manifest  intention  in  the 
Treaty  of  defining  the  boundary  by  this  sentence,  then  it 
would  be  justifiable  to  restrict  as  much  as  possible  the 
meaning  of  "  Cordillera,"  because  this  would  be  the  only 
definition  of  the  boundary ;  and  the  duty  of  the  Com- 
missioners or  Experts  entrusted  with  the  demarcation  would 
then  have  been  to  determine  which  was  the  true  Cordillera 
in  every  case.  But  the  Treaty  has  done  this  already  when 
it  goes  on  to  say  : 

**  The  boundary  line  shall  run  along  the  highest  summits  of  the 
said  'Cordilleras,  which  divide  the  waters,  and  shall  pass  between  the 
sources  [of  the  streams]  flowing  down  to  either  side." 
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This  is  the  true  principle  of  demarcation,  accord- 

Tbe  true 

priaeipto  of  iTiQ  to  which  the  whole  line  as  far  as  the  52na 
parallel  must  be  traced ;  and  this  is .  the  principle 
which,  according  to  the  Protocol  of  1893,  must  be  followed 
as  an  invariable  rule — that  is,  as  a  rule  without  a  single  excep- 
tion. Having  regard,  then,  to  the  importance  of  this  principle, 
which  governs  the  whole  controversy,  the  terms  in  which 
it  is  couched  must  be  examined  very  carefully,  together  with 
the  objections  raised  by  the  Argentine  Representative  to  the 
interpretation  given  in  our  first  Statement.  The  Argentine 
Representative  says  that,  in  order  to  make  this  passage  of 
the  Treaty  agree  with  the  continental  divide,  it  would  be 
necessary  (Arg.   Stat.,  page  467-8) 

I.   To  omit  the  words  **  of  said  Cordilleras." 

Argentine's  -r»  .        i 

ebjeetfons  2.   To   omit   the    words    "  the    most    elevated 

to  It. 

crests.*' 

3.  To  add  the  adjective  **  continental "  to  the  noun 
"  waters." 

4.  To  change  the  phrase  **  shall  pass  between  the  *  slopes' 
which  descend  one  side  and  the  other,"  substituting  in  its 
place  "  shall  pass  between  the  *  sources '  flowing  down  to 
either  side." 

It  is  obvious  that  these  objections  cannot  be  discussed 
at  length  without  first  stating  the  exact  scope  of  the  terms 
implied. 

The  terms  ''Cordillera"  and  **  Cordilleras  *'  must 

Cor^Ullerft 

and      be  given  the  broadest  sense  compatible   with   the 

Cordilleras. 

principle  of  demarcation,  which  was  afterwards  laid 
down,  and  the  text  itself  proves  this  to  be  the  spirit  of  the 
Treaty,  since  t)\^  plural  form  has  been  used. 

The    Argentine    Representative    suggests    (Arg.     Stat., 
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footnote,    page    147)    that    this    form    was    employed   with 

reference  to  the  Cordillera  north    of  the  40th  parallel  and 

to  the  Cordillera  south  of  the   same  :  this  suggestion  only 

reveals  the  absence  of  sound  arguments,  since  there  is   not 

the  least  foundation  for  it ;  the  plain  sense  is  that  the  term 

"  Cordilleras "    refers    to    the    whole    system,    covering    all 

**  subandine  "  and  **  interandine  "  tracts  of  land,  just  as  it  is 

employed  by  Moussy,   Burmeister,  Pissis,  etc. 

ThenidiMt         ^   crucial   point   in    the  interpretation  of   the 

nottobe     Treaty  has  now   been  reached,  viz.,  What  is  the 

**?JJ5i2o^**  exact   meaning  of   the  .  words    **  /as  cumbres   mas 

'^      "      elevadas  "  {the  "  highest  summits  "  according  to  the 

Chilean  translation,  and  **  the  most  elevated  crests  "  according 

to  the  Argentine)  ? 

Attention  is  called  to  the  fact  that  the  Argentine  Repre- 
sentative implicitly  acknowledges  that  the  statement  "  the 
boundary  line  shall  run  along  the  highest  summits  of  said 
Cordilleras  '*  is  not  an  unqualified  statement,  when  he  admits 

that  the  superlative  form  '*  mas  elevadas  "  is  not  intended  as 
an  absolute  superlative. 

He  says  in  this  respect  (Arg.  Stat,  pages  204-207)  that 
the  "  highest  points  "  or  "  most  elevated  crests  "  were  never 
intended  on  the  part  of  Argentina  to  be  considered  '*  abso- 
lutely." 

In  the  first  place  this  assertion  cannot  be  accepted  as 
true  with  regard  to  the  Argentine  Government  and  states- 
men.  It  has  been  shown  how  in  1891  the  Argentine 
Geographical  Institute  caused  a  straight  line  to  be  drawn 
on  a  map  from  the  top  of  Aconcagua  to  the  highest  peak 
of  the  Ramada  group  as  representing  **  the  line  of  the  highest 
summits   of  the    Andes"   (see  p.    377  and    PI.   IX.  of  this 
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Statement).  Even  in  1895,  Dr.  Magnasco  acknowledged 
that  the  Argentine  Government  had  tried  to  maintain  the 
**  doctrine  of  the  isolated  apex  "  {la  doctrina  del  virtice 
aislado  \  quoted  in  p.  595). 

Moreover,  if  the  words  **the  highest  summits"  are  part 
of  a  qualified  statement,  the  whole  statement  must  be  taken 
into  consideration,  in  order  to  ascertain  its  true  scope  and 
meaning.  For  the  moment,  it  suffices  to  point  out  that  the 
superlative  form  used  in  the  Treaty  of  1881  was  a  customary 
form  in  all  treaties  or  official  documents,  defining  similar  boun- 
daries, couched  in  the  Spanish  language,  and  was  confirmed 
by  Bello  in  his  Treatise  on  International  Law;  and  secondly, 
that  it  always  formed  part  of  a  qualified  statement.^ 

Bearing  these  two  observations  in  mind,  the  Argentine 
objections   may  be  taken   into  consideration. 

Taking  the  first  two  together,  they  amount  to  the  assertion 
that  the  continental  divide  cannot  be  described  as  lying 
along  the  *'  highest  summits  of  the  Cordilleras"  from  26"  52' 
45"  S.  as  far  as  the  52nd  parallel.  This  is  admitted  ;  but  as 
it  cannot  be  denied  that  the  Argentine  proposed  boundary 
line   deviates   from   some    of    the    *  highest  crests '    of    the 

*  In  the  Spanish- Portuguese  Treaty  of  1750  :  "  Lo  mas  alio  o  cumbre  de  los 
montes  cuyas  vertientes  bajan  por  una  parte  a  la  costa  .  .  .  i  por  otra  a  la 
costa  ..."  (quoted  p.  6i8). 

In  Bello's  formula  (1840):  ''''Los  puntos  mas  encumbrados  de  la  Cordillera 
pasando  por  entre  los  manantiales  de  las  vertientes  que  se  desprenden  a  un  lado 
i  al  otro  "  (quoted  p.  595). 

In  the  Treaty  of  1859  (Brazil- Venezuela) :  "  I^  mas  alto  del  terreno^  pasando 
por  las  cabeceras  del  .  .  .  de  modo  que  todas  las  aguas  que  van  .  .  .  queden 
perteneciendo  a  Venezuela,  i  las  que  van  a  .  .  .  al  Brazil "  (quoted  in  Chap.  XXV 1 1.). 

In  the  Draft  Treaty,  1889  (Brazil- Argentine  Republic) :  **Za  parte  mas  alia  de 
la  Ifnea  dlvisoria  de  las  aguas  .  .  . ''  (quoted  p.  624). 

The  various  expressions  "  lo  mas  alto "  (the  highest  part),  "  los  puntos  mas 
encumbrados  "  (the  most  elevated  points),  italicized  in  these  quotations,  are  in  no 
case  intended  in  the  sense  of  absolute  height,  since  their  scope  is  in  each  instance 
qualified  by  the  hydrographic  condition  expressed  in  one  form  or  another. 
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Cordillera  in  order  to  follow  much  lower  crests,  as  notoriously 
happens  with  the  highest  ridges  of  Mercedario,  Espinacito, 
Aconcagua,  Llaretas,  Llaima,  SoUipuUi,  etc.,  it  must  be 
recognized  that  the  Argentine  line  cannot  be  described  as 
lying  along  *  the  highest  summits  of  the  Cordillera,'  in  the 
extent  mentioned,  any  more  strictly  than  the  continental 
divide. 

The  real  position,  with  respect  to  the  interpretation  of 
the  words  "  the  highest  summits  of  the  said  Cordilleras," 
is  that  both  sides  admit  that  this  is  not  the  complete  definition 
of  the  line,  that  the  condition  of  being  the  '  highest  ' 
required  of  the  boundary  summits  is  not  their  final 
qualification  and  that  there  is  a  further  restriction  put  on 
them.  They  simply  disagree  as  to  which  this  final  restric- 
tion is. 

Chile  has  maintained,  from  the  outset,  that  the  final 
restriction  was  the  one  involved  in  the  concluding  words 
of  the  sentence  "  the  highest  summits  of  said  Cordilleras 
which  divide  the  waters "  ;  and  this  is  what  the  text  of  the 
Treaty  says  (First  Chilean  Statement,  State  paper  [517],  page 
20).  According  to  the  Chilean  interpretation,  the  determinant 
condition  of  the  boundary  summits  is  that  of  dividing  the 
waters  :  that  is  to  say,  all  the  waters  which  flow  over  the 
extent  of  the  continent  occupied  by  both  countries.  This 
point  will  be  better  elucidated  at  a  later  stage. 
Argentine  Let   it   be   Stated   which    is    the   determinant 

CvSweirB&inAn  w  ...  /*ti  « 

oenditions  of  Condition   of  the   boundary    summits    or    crests, 

according  to  the  Argentine  interpretation,  and 
let  a  comparison  then  be  made  as  to  which  of  the  two  leads 
to  the  adoption  of  the  true  principle  of  delimitation. 

The  following  are  the   characteristics  that  have  enabled 
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the  Argentine  Expert — according  to  the  Argentine  Statement 
— to  distinguish,  among  all  the  most  **  elevated  crests 
of  the  Cordilleras,"  those  along  which  the  boundary  should 
run  in  fulfilment  of  the  Treaties.  They  may  be  classified 
under  two  heads. 

1.  Orographic. — These  crests  form  '*  the  edge  or 
upper  ridge  of  the  main  chain  of  the  Andes"  (page 
70);  **the  edge  of  the  Andes"  (page  223);  **  the  greatest 
elevations  of  the  mass  which  forms  the  backbone  of  the 
Cordillera "  (page  242) ;  **  the  intersection  of  the  eastern 
and  western  slope  of  the  Cordillera"  (page  277);  "those 
crests  which  form  a  chain  "  (page  322) ;  **  the  predominating 
edge  of  the  principal  and  central  chain  of  the  Andes  "  (page 
365)  ;  *'  the  general  line  of  lofty  summits  "  and  **  the  crest 
of  the  range  which  contains  the  general  mass  of  summits'* 
(page  414);  **  the  highest  ridge  of  the  range  which  divides 
the  two  slopes"  (page  714)  ;  they  should  keep  "perpetual 
or  almost  perpetual  snow  on  its  summits,  crests  and  passes, 
during  the  whole  winter,  forming  a  snowy  line  between  the 
two  nations"  (page  520)  ;  and  be  **  easy  to  distinguish  and 
difficult  to  cross"  (page  426). 

2.  Hydrooraphic. — "  The  principal  chain  which  divides 
the  greatest  part  of  the  waters  which  forms  the  regular 
and  normal  hydrographic  basins  situated  west  and  east  of 
that  high  crest"  (page  147) ;  "  the  watershed  of  the  summit 
of  the  Cordillera"  (page  210);  **the  watershed  pertaining 
and  peculiar  to  a  chain,  occurring  on  the  most  elevated 
line"  (page  229);  **  the  watershed  of  the  main  chain"; 
**the  normal  watershed  of  the  high  Cordillera"  (page  398)  ; 
**  among  the  *  divides,*  that  of  *the  most  elevated  crests  *  "  (page 
468)  ;  **  the   natural  watershed  of  the   most  elevated  crests  " 
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(page  449) ;  "the  general  watershed  of  the  Cordillera  Real '' 
(page  581  ;  the  great  mountain  range  .  .  .  the  most  ele- 
vated crests  or  ridges  of  the  said  range,  which  form  its 
own  watershed/'  and  the  line  is  said  *' to  pass  between 
the  slopes  on  each  side  which  are  separated  by  the  said 
watershed  "  (page  362). 

In  contradistinction  to  these  *  boundary '  crests  the 
Argentine  Representative  has  relegated  to  the  rank  of  '  non- 
boundary  '  summits — even  though  they  might  be  loftier  than 
the  former — those  **  detached  from  the  central  massif,  from 
the  axis  of  the  chain  "  (page  205) ;  those  *'  which  rise  isolated 
or  form  part  of  isolated  systems"  (page  187). 

When  these  expressions  are  examined  one  by  one,  it  is 
impossible  to  find  in  them  collectively  or  even  singly  any- 
thing that  leads  up  to  a  principle  of  demarcation  which  might 
be  technically  applied  to  the  ground,  as  will  be  demonstrated 
when  the  geographical  description  of  the  frontier  is  given. 

If  the  merely  orographical  definitions  be  taken  as  a  rule, 
it  will  be  seen  that  any  particular  ridge  may  be  accepted  or 
rejected  at  will,  or  that  one  definition  would  lead  to  the 
acceptation  and  another  to  the  rejection  of  the  same.  For 
instance,  the  Espinacito  range  is  undoubtedly  **  on  the 
general  line  of  lofty  summits,"  if  there  be  such  a  line  in  the 
Cordillera ;  but,  until  this  term  assumes  a  recognized  geo- 
graphical meaning,  it  cannot  be  said  whether  it  be  on  the 
**  backbone  "  or  not ;  nor  unless  a  precise  meaning  attaches  to 
the  word  **  slope"  can  it  be  decided  whether  it  be  on  "the  inter- 
section of  the  eastern  and  western  slopes  of  the  Cordillera/' 

If  in  this  case,  for  example,  as  applied  to  the  Cordillera 
as  a  whole,  the  Mercedario  and  Espinacito  ridges,  much 
higher   than  the  western    ridges,    are   considered  to    lie   on 
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the  eastern  slope  of  the  Cordillera,  there  is  no  reason  why 
further  south  the  ridges  extending  west  of  the  Puelo  and 
the  Palena  headwaters  should  not  be  considered  as  lying 
on  the  western  slope,  though  they  be  higher  than  the*  eastern 
ridges. 

When  the  Argentine  *  hydrographic  '  definitions  (in 
which  the  division  of  waters  is  referred  to)  are  considered,  it 
becomes  obvious  that  instead  of  completing  or  clearing  up 
the  meaning  of  the  orographic  definitions,  they  only  make  the 
confusion  greater,  as  it  appears  that,  in  order  to  identify  the 
main  chain,  the  backbone,  it  is  necessary  to  localize  thereon 
the  **main,*'  "principal,"  "general,"  ''natural,"  and  "normal" 
watershed  of  the  "  regular "  and  **  normal  hydrographic 
basins."  This  seems  to  raise  the  previous  question  of  "nor- 
mal "  and  "  abnormal "  watersheds  and  basins,  and  make  the 
tracing  of  the  boundary  line  dependent  on  geological 
investigations.  And  though — if  by  *  normal  '  watersheds  is 
meant  the  pre-existent  ones — such  investigations  would 
probably  result  in  favour  of  the  actual  continental  divide,  as 
will  be  shown  further  on,  still  the  text  of  the  Treaty  does 
not  permit  even  the  discussion  of  such  an  idea 

When  both  classes  of  definitions  are  considered  together, 
no  sort  of  principle  of  demarcation  can  be  extracted  from 
them.  If  it  be  asked  :  When  there  are  several  parallel 
ranges,  each  with  its  own  edge,  its  "  peculiar "  watershed 
and  its  "  high  crests,"  which  of  those  is  to  be  considered  as 
the  main  range  ?  their  answer  would  be :  That  which  forms 
the  intersection  of  the  eastern  and  western  "  slopes  "  of  the 
Cordillera.  If  it  be  further  inquired,  as  each  range  has 
also  its  own  "slopes"  :  How  can  we  tell  which  of  those  are 
the  "  slopes  of  the  Cordillera  ?  "  the  only  answer  would  be  : 
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Those  forming  the  regular  and  normal  hydrographic  basins 
situated  east  and  west  of  the  "high  crests."  Thus — arguing 
in  a  circle — are  the  boundary  **  crests  "  defined  in  terms  of 
**  slopes  "  and  the  "  slopes  "  in  terms  of  **  crests.*' 

Again,  if  instead  of  considering  the  definitions  as  a  whole 
the  details  are  taken  into  account,  it  will  finally  be  seen  that, 
according  to  the  Argentine  view  the  **  principal  chain," 
which  should  form  the  boundary,  must  combine  the  following 
conditions : 

1.  (As  to  height)  to  contain  the  edge  or  general  culmi- 
nating line,  the  most  prominent  feature. 

2.  (As  to  continuity)  to  be  the  most  "  continued,"  to  form 
a  chain. 

3.  (As  to  direction)  to  keep  the    most  uniform  general 

direction. 

4.  (As  an  orographical  line)  to  form  the  intersection  of 
the  eastern  and  western  slope  of  the  Cordillera. 

5.  (As  a  hydrographical  line)  to  form  the  normal  water- 
shed that  divides  the  greatest  volume  of  water. 

6.  (As  to  aspect)  to  be  easy  to  distinguish. 

7.  (As  to  access)  to  be  generally  impracticable,  difficult  to 

cross. 

8.  (As  to  meteorology)  to  form  a  snow-line  between  the 

two  countries. 

Thus  the  Argentine  Representative — his  opinion  of  the 
inopportuneness  of  raising  abstract  or  theoretical  questions 
notwithstanding— has  thought  fit  to  subject  the  boundary  line 
to  every  condition  that  seemed  to  him  desirable,  and  appears 
to  be  labouring  under  the  conviction,  on  the  one  hand,  that  a 
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line  which  combines  such  conditions  cannot   be  rejected,  and, 
on  the  other  that  no  Hne  which  does  not  combine  them  can 
be  accepted  as  being  the  line  of  the  Treaty. 
onjeotioiis  However,  three  reasons  will  be  eiven  to  account 

to  the  ^ 

^J^^L    ^^^  ^^^  rejection  by  Chile  of  this  remarkable  line. 

Firstly,  that  not  one  of  the  eight  conditions  above 
enumerated  is  stipulated  in  the  Treaty  of  Limits  in  the  form 
stated  by  the  Argentine  Representative ;  secondly,  that  the 
one  condition  clearly  stipulated  in  that  Treaty  is  not  men- 
tioned, and  far  less  complied  with ;  and  thirdly,  that,  as  a  matter 
of  fact,  there  is  no  line  and  no  principal  chain  in  the  Cor- 
dillera combining  all  these  conditions  simultaneously  and 
through  the  whole  extent  of  the  boundary. 

The  truth  of  the  first  two  remarks  is  obvious  when  the 
text  of  the  Treaty  is  read.  The  truth  of  the  last  is  no  less 
obvious  when  the  maps  are  examined ;  throughout  the  whole 
extent  of  the  Cordilleras  where  the  boundary  is  an  accepted 
fact  the  orographical  lines  which  follow  a  given  trend  are  not 
the  prolongation  of  each  other,  and  form  no  continuous  line ; 
in  large  extents  the  accepted  boundary  is  less  difficult  to  cross 
than  the  so-called  lateral  ranges,  or  is  covered  with  snow  for  a 
shorter  period  and  forms  no  prominent  feature  ;  while  it  is 
certain  that  no  culminating  line  can  possibly  divide  a  greater 
volume  of  waters  than  the  continental  divide,  since  the  latter 
divides  all  the  waters  flowing  on  the  surface  of  the  continent. 

The  third  objection  to  the  Chilean  interpretation  of  the 
text  of  Article  i  of  the  Treaty  put  forward  in  the  Argentine 
Statement  (page  468)  is  that  it  is  not  stated  therein  that  the 
*'  highest  summits  of  the  Cordillera  which  divide  the  waters  '* 
must  divide  the  *'  continental "  waters,  and,  consequently,  that 
this  particular  division   of  waters   is   not   meant  ;   that  "  the 
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Representative  of  Chile  follows  his  own  ideas  in  the  matter, 
and  chooses  the  continental  divide  just  as  he  might  have 
chosen  any  other."  He  also  states  that  the  difficulty  of 
making  a  selection  among  the  many  secondary  divides  of  the 
Cordillera  does  not  exist,  since  the  Treaty  itself  directs  that 
**  among  the  *  divides  '  that  of  the  *  most  elevated  crests  '  must 
be  chosen  "  (Arg.  Stat.,  p.  468). 
wuehis  The   weakness    of  the    Argentine    case    when 


AkvSitn  of  brought  face  to  face  with  the  text  of  the  Treaty  of 
Limits  is  nowhere  more  plainly  revealed  than  in 
formulating  this  objection  to  the  Chilean  interpretation  of 
that  text.  *'  The  boundary  line  shall  run  along  the  highest 
summits  of  the  said  Cordilleras  which  divide  the  waters  .  .  ."  ; 
the  highest  summits  are  many  ;  the  Cordilleras  are  many  ;  iAe 
division  of  iAe  waters  is  only  one.  Such  is  the  plain  meaning 
of  the  words,  and  it  must  not  be  forgotten  that  this  is  corro- 
borated two  lines  further  down  where  /^^  water  divide  is 
referred  to ;  neither  must  it  be  forgotten  that  from  1 846  to 
1 88 1,  when  the  division  of  the  waters  was  mentioned,  there 
was  never  any  doubt  as  to  this  being  a  unique  feature, 
recognizable  in  itself,  and  that  until  1886  the  Argentine 
Geographical  Institute  itself  recognized  that  there  was  such  a 
thing  as  a  *'  real  water-parting  line  "  and  did  not  fail  to  identify 
it  in  the  Treaty  without  the  necessity  of  having  it  labelled 
*'  continental." 

Since  this  objection  has,  however,  been  formulated  and 
constantly  renewed  under  many  forms  in  the  Argentine 
Statement,  it  must  be  examined  seriously,  even  though  this 
involves  reference  to  details  which  might  otherwise  seem 
futile  or  unnecessary. 

'*  They  according  to  Webster  s  Dictionary,  is  **  a  word  placed 
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before  nouns  tb  limit  or  individualize  their  meaning  "  ;  when 
the  class  of  things  designated  by  a  noun  is  liable  to  be  classified 
or  subdivided  into  sub  classes,  genera  or  species,  it  is  under- 
stood that  the  whole  class  is  meant,  unless  otherwise  specified. 
Thus,  when  the  whole  breadth  of  a  continent  is  being  appor- 
tioned between  two  countries,  a  reference  to  the  division  of 
the  waters  necessarily  means  that  of  the  continental  waters, 
and  not  a  division  *  peculiar  to  the  high  crests,'  or  to  an)- 
feature  other  than  the  continent  itself. 

In  the  Treaty  of  i88r  the  boundary  line  means  the  line 
which  divides  the  whole  of  the  territories  pertaining  to  Chile 
and  the  Argentine  Republic ;  precisely  as  well,  the  waters 
mean  all  waters  existing  on  those  territories.  If  the  Treaty 
directs  that  the  boundary  line  is  to  divide  the  waters  through 
a  certain  extent,  no  water  can  flow  from  one  country  to  the 
other  through  all  the  extent  in  which  the  boundary  line  is 
so  characterized. 

In  other  words,  when  it  is  said  that  a  line  between  two 
points  divides  the  waters,  a  line  is  meant  which  does  not 
allow  of  any  water  coming  across  it  from  one  point  to  the 
other. 

Axvantine  It  Is  hardly  necessary  to  point  out  that  an 
tiMtermaof  mversion  of  the  words  m  a  sentence  usually  entails 

the  ^ 

deflnitioB.  an  inversion  of  the  order  of  subordination  of  its 
terms  and  thereby  an  essential  alteration  in  its  sense.  Thus 
when  the  Argentine  Representative  pretends  (Arg.  Stat,  page 
468)  that  a  line  described  as  running  along  the  highest  suntfnits 
of  t/ie  Cordilleras  which  divide  the  waters  is  a  line  which 
divides  waters  along  the  highest  summits  of  the  Cordilleras,  or, 
as  he  puts  it,  '* among  the  *  divides*  that  of  the  '  most  elevated 
crests'''  he  modifies  essentially  the  idea  expressed  in  the  former 

CHAP.  XXI. 


THE   TREATY   OF    1881.  657 

sentence.  So  far  as  grammatical  construction  is  concerned,  the 
original  sentence  means,  without  any  doubt,  that  among  all 
the  highest  summits  of  the  Cordilleras,  only  those  which  fulfil 
the  condition  of  dividing  the  waters  shall  form  part  of  the 
boundary.  The  sentence,  as  reconstructed  by  the  Argentine 
Representative,  would  mean  that  among  the  *  divides '  only 
those  which  fulfil  the  conditions  of  being  on  top  of  the  *  most 
elevated  crests '  must  be  chosen.  Thus  the  relative  pronoun 
''which!'  that  in  the  text  refers  to  the  antecedent  noun 
"summits"  to  express  its  subordination  to  the  subsequent 
condition  of  dividing  the  waters,  would  be  made  to  refer  to 
this  same  subsequent  condition  in  order  to  express  its  sub- 
ordination to  the  antecedent  noun  "summits."  Again  in  the 
text  as  originally  constructed  the  condition  of  superlative 
height  is  clearly  deprived  of  its  absolute  charaicter  by  the  fact 
of  its  being  subordinated  to  the  definite  condition  of  water- 
parting,  whereas  in  the  inverted  Argentine  construction  it  is 
the  condition  of  water-parting  which  is  deprived  of  its 
definite  meaning  by  becoming  subordinated  to  the  location  of 
such  an  undefined  feature  as  '  the  most  elevated  crests  *  are 
in  many  regions  of  the  Cordilleras. 

However,  absurd  as  is  such  a  basis  of  interpretation  as 
the  complete  inversion  of  the  terms,  in  the  most  decisive 
sentence  in  the  Treaty  of  Limits,  yet,  since  the  whole  of  the 
Argentine  Statement  is  founded  upon  it,  it  must  be  examined 
under  all  its  aspects.  The  first  point  to  be  noted  is  that 
there  is  no  ground  whatever  for  believing  that  the  intentions 
of  the  negotiators  of  the  Treaty  would  have  been,  at  any 
time,  represented  by  the  inverted  sentence ;  all  the  evidence 
points  to  the  contrary.  For  the  better  elucidation  of  this, 
the  whole  of  the  second  sentence  of  Article  i  of  the  Boundary 
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Treaty  will  be  considered,  and,  as  the  correctness  of  the 
Chilean  translation  of  the  latter  part  of  it  has  already  been 
amply  proved,  there  will  be  no  need  to  refer  further  to  the 
fourth  Argentine  objection  (Arg.  Stat.,  page  468)  as  regards 
the  introduction  of  **  sources  that  flow  down "  instead  of 
**  slopes  which  descend." 
Tbedeflni-         It  has  already  been  proved  that  the  form   in 

tlon  Ml 

given  in  the  which  the  boundary  by  the  Cordillera  is  defined  in 

Treaty 

Moordswitii  Article  i  of  the  Treaty  of  Limits  was  a  customary 

cuBtomary  ^ 

*w™^  form  in  Spanish- American  treaties  and  drafts. 
The  form  of  the  sentence  was,  so  to  speak,  invariable,  con- 
sisting of  two  parts  ;  the  first  referring  to  the  general  condi- 
tion of  height,  usually  emphasized  by  a  superlative,  and  the 
second  part  stating  the.  precise  condition  of  the  water-parting, 
usually  supplemented  by  a  further  reference  to  the  hydro- 
graphic  dependency  of  the  waters  so  divided,  so  that  no 
doubt  could  exist  that  the  summits  mentioned  in  the  first 
part — although  termed  the  higfiest — were  only  intended  to  be 
the  water-parting  summits. 

The  following  comparison  between  typical  cases  will  be 
more  than  sufficient  to  prove  the  continuity  of  the  precedents 
throughout  more  than  a  century — from  1750  to  1889 — in 
Spanish-American  International   Law. 

General  condition  of  height.  Precise  condition  of  water-parting, 

(i)  the  highest  ground  or  summits  of     the  streams  of  which  descend^  on  one 
the  mountains,  side  to  the   coast  lying  north   .    .    . 

and  on  the  other  to  the  coast  lying 
south  .  .  . 
(Spanish- Portuguese  Treaty,  1750,  Article  4.) 

(2)  the  summit  of  the  ridge  lying  be-      all  the  streams  falling  to  the  Orinoco 

tween   the   River    Orinoco   and   the      shall  belong  to  Spain,  and  to  Portugal 

Maranon  ...  all  those  flowing  to  the  Maraiion  or 

Amazonas. 

{Ibid.  Article  9,  18.) 
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(3)  the  summits  of  the  hills  by  which  where  the  sources  of  the  waters  de- 
shall  be  guided  mindless  of  the  direc-  scending  from  the  said  hills  flow 
tion  down,   namely :    on   the   side  of  the 

dominions  of  Portugal  to  the  banks 
of  Lake  Merim  ;  and  on  that  of  the 
dominions  of  Spain  to  the  banks  of 
the  River  Plate. 
(Spanish-Portuguese  Treaty,  1751,  Article  34.) 

(4)  the  directions  of  the  mountains  so  that  the  /iead7vaters  of  these  rivers 
by  the  summits  of  the  same  or  of  the  and  their  sources  may  serve  as  land- 
rivers  .  .  .  marks  to  both  dominions  whenever 

this  were  possible,  so  that  the  rivers 
which  arise  in  one  of  the  territories 
and  flow  towards  it,  may  remain  ^^m 
their  sources  in  favour  of  said  terri- 
tory .  .  . 
(Spanish-Portuguese  Treaty,  1777,  Article  4.) 

(5)  Ridge  or  culminating  line  of  the      separating  the  streams  which  descend 
Cordilleras  and  flow  toward  the  Argentine  Pro- 
vinces from  those  which  take  their 
course  so  as  to  irrigate  the  Chilean 
territory. 

(Bello's  drafts  for  the  Instructions  and  Message,  1848,  1849.) 

(6)  the  highest  part  of  the  ground  .  .  .      shall  pass  by  the  fieadwaters  of  .  .  . 

so  that  all  the  waters  flowing  to  [such 
riversj  remain  to  Venezuela,  and  those 
flowing  to  [such  rivers]  will  belong  to 
Brazil. 
(Brazilian-Venezuelan  Treaty,  1859,  Article  i.) 

(7)  the  highest  part  of  this  range  all  the  streams  flowing  to  the  north 
[Aurambay].  and  east  belong  to  Brazil,  and  those 

flowing  to  the  south  and  west  belong 
to  Paraguay. 
(Brazihan-Paraguayan  Treaty  of  1872,  Article  i.) 

(8)  The  highest  points  of  the  Cordil-  passing  between  the  sources  of  the 
lera  .  .  .  streams  descending  to  one  side  and 

the  other. 
{^€\o\  International  Law ^  and  Draft  Treaty  between  Chile  and  Argentina, 
1877.) 
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(9)  The  highest  summits  of  said  Cor-      which  divide  the  waters ;  passing  be- 
diUeras.  twun  the  streams  which  flow  down  to 

either  side. 
(Treaty  of  1881  between  Chile  and  Arg.  Rep.  Article  i.) 

(10)  The  highest  part  of  .  .  .  the   line  of  water-partings  the  space 

the  Chapec6,  the  line  of  water-part- 
ing and  the  Pepiri  River,  to  belong 
to  the  Argentine  Republic. 
(Draft  Treaty  of  1889  between  Brazil  and  the  Argentine  Republic.)^ 

cmmiiuitioii  Even  without  referring,  for  the  moment,  to  the 
"tTwatw^  interpretation  that  has  been  given  to  such  of  these 
^^•'^*^'  Treaties  as  have  been  been  carried  into  effect,  it  is 
obvious  from  their  text  alone  that  the  general  idea  of  culmin- 
ation expressed  in  the  first  part  of  the  sentence  in  the  aforesaid 
instances  is  always  subordinate  to  the  definite  idea  of  water- 
parting  expressed  in  the  latter  part.  In  order  to  prevent  any 
misunderstanding  on  this  score,  it  was  usual — as  may  be 
observed  in  cases  Nos.  i,  2,  5,  6,  7 — to  close  the  sentence  by 
an  enumeration  of  the  principal  watercourses  on  each  side,  or 
the  mention  of  their  ultimate  drainage.  Sometimes  this  was 
omitted,  either  because  it  was  not  thought  necessary,  or  because 
part  of  the  region  and  its  watercourses  were  unexplored.  In 
any  case  it  cannot  be  doubted  that  if  such  formulae  as  the 
above-quoted  represent  a  single  principle  of  demarcation,  this 
principle  can  be  no  other  than  the  principle  of  water-parting. 
A  feature  common  to  all  the  formulae  is  that  they  seem  to 
imply  the  belief  that  the  division  of  the  waters  always  takes 
place  on  the  **  highest  ground,"  along  the  **  culminating 
ridge,"  on  the  *' summits  of  the  mountains,"  and   so  on  ;  but 

'  The  same  analogy  may  be  traced  in  the  similar  formulae  quoted  in  our  first 
Statement  from  European  writers  on  International  Law,  such  as  : 

where  doubt  exists  the  main  crest .  .  .      and   the  water-parting   line   form   the 

boundary.  (Biuntschli). 

on  prend  pour  limite  la  plus  haute  arete      et  la  ligne  de partage  des  eaux. 

.  .  .  (Calvo). 
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the  important  conclusion  to  be  derived  from  the  natural 
meaning  of  every  one  of  the  formulae,  as  they  are  framed,  is 
that  the  demarcation  of  the  boundary  was  not  made  dependent 
on  that  circumstance,  so  that  if  the  assumed  coincidence  be- 
tween *  summits '  and  *  water-parting '  did  not  take  place, 
the  boundary  line  should  always  follow  the  latter,  and  this  was 
usually  specified  by  stating  that  the  streams  {vertientes)  flow- 
ing down  towards  the  great  drainage  channels  of  each  country 
should  belong  to  them  from  their  sources.  So  evident  is  it 
that  the  '  summits '  were  only  mentioned  as  a  descriptive 
feature  that  when  Dr.  Burmeister,  after  carefully  studying  the 
Argentine  history,  referred  to  its  western  frontier  as  being 
fixed  since  the  colonial  period,  he  stated  that  "  the  line  of 
separation  of  the  hydrographic  basins  had  been  intelligently 
chosen,  so  as  to  leave  within  the  Plata  State  all  the  mountains 
and  country  draining  to  the  East,  and  to  Chile  all  the  western 
watershed.^  There  can  be  no  doubt  that  Dr.  Burmeister 
gave  this  remarkably  precise  definition  of  the  frontier  now 
claimed  by  Chile  as  his  own  interpretation  of  the  customary 
Spanish  formula  for  mountain  frontiers,  as  he  had  seen  them 
defined  in  the  Treaties  of  1750  and  the  subsequent  ones. 

It  is  also  obvious  that,  strictly  speaking,  in  all  the  forgoing 
cases  the  mention  of  the  *  highest  ground  '  or  of  the  *  summits 
of  the  mountains  *  was  unnecessary,  since  the  line  was  in- 
tended to  pass  in  any  case  between  the  sources  {vertientes)  of 
opposite  headwaters ;  but  the  general  coincidence  of  both 
features  led  to  this  being  the  customary  form,  sanctioned  by 
international  law.  This  shows  the  worthlessness  of  the 
objection  in  the  Argentine  Statement  (page  466)   that  if  the 


*  Descr.  Pkys.  de  la  Ripublique  Argentiney  vol.  i.  page  150. 
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'  continental  divide '  had  been  intended  '*  it  was  very  easy  to 
state  it  in  clear  terms."  If  treaties  were  always  clear,  no 
arbitration  would  ever  be  required. 

NeooMity  of  Moreover  it  must  be  pointed  out  once  more  that 
^^^*^the  subordination  of  the  "summit"  rule  to  the 
*■  **  water-parting'*  rule  is  not  only  derived  from  the 
form  of  the  sentence  in  the  Treaty,  but  that  it  is  in  itself 
logical  and  necessary.  If  two  equally  precise  and  equally 
applicable  principles  of  delimitation  were  presented  side  by 
side,  the  question  might  be  raised  as  to  which  preference 
should  be  given.  First  of  all,  in  the  present  case,  the  two 
principles  are  not  on  the  same  level,  since  the  terms  represent- 
ing the  first  are  clearly  qualified  by  those  which  represent  the 
second.  Apart  from  this,  however,  the  point  of  supreme  im- 
portance in  the  present  debate  is  that  the  *  summit  *  rule, 
under  any  of  the  multiple  forms  in  which  it  is  presented  in  the 
Argentine  Statement — all  of  which  have  been  recapitulated  in 
page  650  of  this  Statement — does  not  offer  a  true  principle 
of  demarcation  ;  but  we  need  not  now  insist  on  the  matter,  as 
the  accuracy  of  this  assertion  with  respect  to  the  Cordilleras 
will  especially  be  demonstrated. 

On  the  other  hand,  for  the  purposes  of  demarcation,  the 
water-parting  rule  in  the  same  case  does  supply  an  unerring 
and,  it  may  be  said,  the  only  principle  of  delimitation 
which — when  the  Treaty  was  under  discussion  (1877-  188  r) — 
could  afford  a  way  out  of  the  existing  difficulties,  as  the  only 
fact  then  positively  known  about  the  southern  regions  of  both 
countries,  north  of  the  52nd  parallel,  was  that  there  was  a 
Pacific  drainage  and  an  Atlantic  drainage,  and  that  a  line  of 
separation  between  them  must  exist  somewhere.  From  the 
outset  the  negotiators  were  so  penetrated   with  the  necessity 
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and  importance  of  agreeing  on  a  line  having  a  real  existence 
that  they  were  careful  to  provide  for  cases  where  this  line 
might  not  be  clear. 
NeooMdty  of       Another  test  for  judging  which  of  the  two — the 

Mune  for 

soiTing  tho  so-called  'highest  crest*  principle  and  the  *  water- 
ponding,  parting '  principle — could  reasonably  have  been 
chosen,  is  to  recall  the  special  difficulties  that  were  to  be 
solved.  These  difficulties  were  of  two  kinds  ;  the  *'Potreros" 
question,  and  the  **  Patagonian  "  question.  The  '  Potreros  *' 
question  referred  to  the  jurisdiction  over  Cordilleran  valleys 
confined  between  two  ranges  stated  to  be,  in  some  cases,  of  the 
same  average  height,  which  is  confirmed  by  facts.  How  could 
such  cases  be  solved  by  any  *  summit '  or  '  highest  crest ' 
rule  ?  Or  how  could  they  be  solved  even  by  the  '  highest 
crest  watershed '  rule,  if  the  "  peculiar  watershed  "  of  a  yet 
undetermined  boundary  range  was  meant?  It  is  clear  that 
such  cases  could  only  be  solved  by  the  *  water-parting  '  rule 
as  understood  by  Chile,  as  meaning  a  *  total '  or  *  main  ' 
and  not  a  'partial*  or  'subordinate'  water-parting,  as  a 
*  primary  '  and  not  as  a  *  secondary '  rule.  Otherwise  the 
choice  between  two  high-crest  ranges  confining  the  upper 
course  of  a  river  would  revolve  in  a  *  vicious  circle,*  since 
each  one  could  be  alternately  considered  as  the  '*  summit  of 
the  Cordillera,"  and  of  course  its  *' peculiar  watershed  "  would 
then  be  declared  the  "  watershed  of  the  Cordillera.*' 

If  we  turn  to  the  Patagonian  question — or  what  remained 
of  it  after  Chile  had  renounced  her  pretension  to  the  Atlantic 
side,  north  of  the  52nd  parallel — it  was  not  to  be  expected 
that  the  boundary  line  could  be  traced  merely  by  agreeing 
that  it  must  follow  the  '  summits  of  the  Cordilleras.*  If  diffi- 
culties had  occurred  in  apportioning  the  Cordilleran  valleys 
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in  regions  where  these  were  explored  and  stocked  with  cattle, 
what  difficulties  might  not  be  expected  in  an  utterly  un- 
explored region,  where  all  available  information  led  to  the 
belief  that  the  structure  of  the  Cordilleras  was  more  irr^ular 
than  in  the  portion  already  known.  As  early  as  1872  it  has 
been  shown  by  official  Argentine  evidence  (Tejedor)  that  the 
"  line  of  water-parting  between  both  seas  '*  was  the  only  line 
hitherto  suggested  as  a  possible  boundary  south  of  41"*  10'  S. 
The  *  highest  summits  *  of  that  region  then  known  were 
very  near  the  coast  or  on  islands,  and  that  Chili  ever  con- 
templated that  the  boundary  line  might  be  drawn  over  those 
summits  is  outside  all  reasonable  discussion, 
coiitiaaiitai  ^^^  Argentine  Representative  tries  to  make 
''diTortiiuii  j^  appear  (Arg.  Stat,  page  468)  that  the  expressions 


aq.  of  tiM    '' divortium  aqtuirum  of  the  Andes"  and  '' divoriium 


aquarum  of  the  Continent "  are  not  equivalent,  and 
even  that  they  are  in  some  cases  antagonistic.  A  good  deal  of 
confusion  has  been  introduced  into  this  question  by  assuming 
that  the  Chilean  Expert  upheld  the  *  continental  divide '  as  a 
boundary,  solely  because  it  was  *  continental.'  The  question 
is  easily  cleared  up,  however,  by  stating,  once  for  all,  that  the 
term  *' continental"  has  no  importance  in  the  Chilean  case ;  it 
has  been  used  simply  for  the  sake  of  brevity,  and  because  it 
is  appropriate  to  the  case.  Whether  termed  *  continental ' 
or  not,  the  "line  of  the  water-parting "  or  the  '' divortium 
aquaruml'  applied — as  they  are  in  Articles  i  and  2  of  the 
Treaty — to  the  whole  boundary  line  as  far  as  the  52nd 
parallel,  mean  a  line  **  through  which  no  water  flows,"  to 
use    Gilbert's   expression  ^ ;   and   on  that  part  of  the  South 


'  Geology  of  the  Henry  Mountains^  page  138.     Washington,  1877. 
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American  continent  with  which  we  are  dealing — at  least  from 
27°  40'  to  50°  45'  S.^ — no  line,  save  the  continental  divide, 
can  be  drawn  which  is  not  crossed  by  watercourses  ;  and 
hence  the  expression. 

The  importance  of  the  Latin  expression  divortium 
aquarunt  lies  in  the  fact  that  it  individualizes  and  gives  pre- 
cision to  the  idea  that  every  point  of  the  boundary  line  must 
answer  to  the  condition  of  '  divorcing/  that  is  of  separating 
for  ever,  the  waters  arising  or  flowing  on  either  side.  As  the 
general  boundary  was  stated  to  be  the  Cordillera  de  los 
Andes,  so  the  divortium  aquarum  between  the  two  countries 
was  assumed  to  lie  within  the  Cordillera  throughout ;  but  the 
Treaty  could  not  do  what  nature  had  not  done,  and  if  there 
are  places  where  the  divortium  aquarum  between  the  two 
countries  takes  place  outside  of  certain  mountains  that  one  of 
the  parties  is  unwilling  to  recognize  as  Cordilleras,  it  was  not 
in  the  power  of  any  negotiators  or  of  any  Treaty  to  decide 
that  at  such  places  a  particular  ridge — be  it  called  '  main 
chain '  or  *  highest  crests  ' — should  be  regarded  as  fulfilling 
a  condition — that  of  dividing  the  waters — which  it  did  not 
really  fulfil  at  those  points.  The  *  watershed  '  or  '  divortium 
aquarum '  of  a  mountain  range  or  a  Cordillera  can  only  be 
mentioned  and  'recognized  as  an  orographical  unit  so  long  as 
the  particular  and  well  defined  ridge  to  which  the  term  is 
applied  continues  to  separate  two  equally  well  defined  slopes 
and  two  opposite  directions  of  drainage  ;  but  no  efforts  of  the 


*  From  27°  40'  northwards,  and  from  50°  45'  southwards  there  are  divide 
bifurcations,  to  be  dealt  with  separately.  In  order  to  prevent  any  misapprehen- 
sion, however,  it  is  well  to  state  that,  though  between  26°  52'  45"  and  irj^  40', 
and  also  between  50^45'  and  52°  S.  there  can  be  drawn  several  hnes  which  are  not 
crossed  by  watercourses  within  these  extents^  still  the  proposed  Chilean  line  is 
the  true  continental  divide. 
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Argentine  Representative  and  Expert  could  construct  a  real 
divortium  aquartim  out  of  pieces  of  geological  ridges  through 
which  waters  flow,  even  if  such  broken  ridges  were  in  pro- 
longation of  each  other.  The  impropriety  of  applying  the 
term  would  be  the  greater  in  cases — as  occurs  with  the 
Pirehueico  and  Lilpela  ranges — of  unconnected  parallel- 
ridges. 

In  the  expression  ''divortium  aquarum  of  the  Andes"  we 
are  again  confronted  with  the  same  two  ideas  as  in  "  the 
highest  summits  of  the  said  Cordilleras  which  divide  the 
waters,"  and  it  must  be  again  acknowledged  that  the  un- 
defined and  vague  term  Andes  cannot  be  employed  to  qualify 
the  precise  term  *  divortiton  aquartim,'  The  Argentine 
Representative  himself  has  recognized  that,  if  it  were  in- 
tended for  a  *  peculiar  watershed,'  the  expression  *  divortium 
aquarum  of  the  Andes '  would  mean  nothing,  since  he  admits 
the  existence  of  several  crests  '*  dividing  the  waters  of  the 
Cordillera"  (Arg.  Stat.,  p.  407),  while  there  can  only  exist 
one  single  crest  dividing  the  waters  all  along  its  extent 
between  the  two  countries. 

*«DiTortinm  With  regard  to  the  use  in  the  Treaty  of  the 
tA?*sut.  expression  ''divortium  aquarum  of  the  Andes" 
when  referring  to  the  boundary  line  from  north  to 
south,  some  further  remarks  must  be  made.  When  recourse 
is  had  to  technical  terms,  Latin  or  otherwise,  it  is  because  a 
precise  meaning  is  intended.  The  Argentine  Representative 
has  devoted  some  pages  to  quotations  from  Latin  authors, 
whereby  he  contends  that  he  has  proved  that  by  a  '  divortiu7?t 
aquarum '  they  meant  a  local  watershed  of  restricted  extent, 
and  that  they  made  a  distinction  between  divortium  aquarum 
and  divortium Jluminis  {f^vg,  Stat,  pp.  2 1 5-2 1 8).    As  a  matter 
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of  fact,  however,  the  only  thing  that  the  quotations  reveal  is 
that  there  was  a  crest  dividing  the  waters  at  the  top  of 
Mount  Amanus,  and  another  on  the  top  of  Mount  Taurus  ; 
nothing  is  said  about  the  extent  of  the  lines  or  of  their  being 
crossed  by  watercourses,  nor  does  the  term  divortium  fluminis 
even  appear. 

The  meaning  of  the  expression  ^divortium  aquarum'  is, 
however,  too  clear  to  need  any  etymological  research ; 
*  divorce  of  the  waters '  is  evidently  nothing  but  the  division, 
the  parting  of  the  waters,  of  all  the  surface  waters,  whether 
of  rivers,  snows,  rains,  etc.  It  is  the  acknowledged  and 
exact  equivalent  of  ''la  lima  divisoria  de  las  aguas "  in 
Spanish,  ''la  ligne  de  partage  des  eaux''  in  French,  of  "the 
water-parting  line''  in  English:  it  found  its  way  into  South 
American  diplomatic  language  when  the  use  of  such  ex- 
pressions as  "modus  vivendi,''  "status  quoj'  "  uti  possidetis'' 
was  in  vogue ;  and  the  Argentine  Minister  Frias,  who  first 
used  it,  far  from  thinking  that  it  had  a  different  meaning  from 
'  divortium  fluminis^  identified,  in  his  note  of  September  20, 
1873,  the  line  of  divortia  aquarum  with  the  line  **  which 
separates  the  streams  flowing  towards  the  Argentine  pro- 
vinces from  those  whose  courses  is  towards  the  Chilean 
territory." 

When  the  divortiu7n  aquarum.  or  the  water-parting  line 
of  a  chain  of  mountains,  along  a  given  extent,  is  spoken  of, 
it  is  evidently  assumed  that  the  said  chain  of  mountains  is  not 
crossed  by  a  watercourse  in  the  whole  of  that  extent ;  other- 
wise the  supposed  line  would  have  no  actual  existence. 
When  reference  is  made  to  the  divortium  aquarum.  of  a 
system  of  mountains  so  vast — and  at  that  time  so  imperfectly 
explored — as  the  Cordillera  of  the  Andes,  the  same  assumption 
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is  involved ;  and,  if  there  was  no  other  stipulation,  should  a 
conflict  arise  between  two  equally  well  characterized  natural 
features,  then  the  only  other  issue  would  be  the  invalidity 
of  the  clause.  Such  is  not  the  case,  however,  for  though  the 
Argentine  Expert  himself  has  found  no  difficulty  in  de- 
lineating on  his  maps  the  true  water-parting  line  between 
Chile  and  Argentina,  he  has  not  been  able  to  show  with 
equal  precision  either  his  own  "highest  crest  watershed"  or 
the  eastern  border  of  the  Cordilleras.  In  every  region  of  the 
Cordillera  where  an  attempt  to  do  the  latter  has  been  made, 
it  has  given  rise  to  endless  discussions  amongst  geographers. 
The  conflict,  therefore,  is  not  between  two  equally  precise 
features,  but  between  a  precise  one  and  undefined  ones. 
According  to  further  stipulations,  the  boundary  line  is  subject 
to  pass  between  the  sources  of  streams  flowing  to  either 
side,  and  the  *'  division  of  the  waters  '*  is  prescribed  to  be 
the  geographical  condition  of  the  demarcation.  All  this 
points  to  the  conclusion  that,  in  making  the  determination  of 
the  boundary  subject  to  a  natural  condition  the  investigation 
of  which  cannot  lead  to  any  doubt,  and  in  assuming  that  the 
features  which  fulfil  such  a  condition  would  always  be  found 
within  a  certain  region  called  **  Cordillera  de  los  Andes," 
whose  lateral  extent  may  vary  according  to  the  scope  given 
to  these  terms,  the  Treaty  implicitly  decides  that  the  words 
**  Cordillera  de  los  Andes"  must  be  construed  so  as  to 
include  every  point  of  the  only  line  which  fulfils  the  condi- 
tion referred  to  :  the  line  of  the  water-parting. 
■rroneoiis  The  Argentine  objections  to  the  Chilean  inter- 

^o^e*    pretation  of  the  text  of  the  Treaty  of  r88i  are  due 

pnrpoMS      ^  '111., 

of  the      to  erroneous  views  respecting  the  rules  which  must 
govern  such    interpretations.      The   foundation  of 
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those  views  is  that  certain  purposes  are  imagined  as  having 
inspired  the  Treaty — when  the  explicit  purposes  were  obvious 
— substituting  thus  desirable  objects  for  positive  agreements. 

Thus  the  whole  Chapter  XVI.  of  the  Argentine  State- 
ment has  been  devoted  to  drawing  comparisons  between 
the  Argentine  and  Chilean  proposed  boundary  lines  from 
geographical,  political,  economical,  administrative,  and  strate- 
gical standpoints,  and  at  times  considerations  of  a  similar 
character  are  urged  on  behalf  of  the  Argentine  line. 
The  Tribunal,  however,  is  not  called  upon  to  decide  which  is 
the  better  boundary  from  any  of  those  points  of  view ;  they 
are  merely  called  upon  to  decide  which  is  in  accordance  with 
the  Treaties,  and  it  has  been  seen  from  the  history  of  the 
discussion  which  gave  rise  to  each  of  these,  that  none  of  such 
considerations  was  ever  mooted,  and  that  the  Treaties  con- 
tain not  a  single  word  concerning  them. 

The  only  obvious,  though  unexpressed,  intention  of  the 
Treaty  of  1881  was  to  establish  a  line  of  boundary  that  could 
be  identified  on  the  ground  without  any  landmarks,  save 
where  the  line  of  water-parting  should  not  be  clear,  along  the 
52nd  parallel  and  along  the  conventional  line  to  the  east  and 
south.  This  obvious  intention,  revealed  by  the  fact  that  no 
demarcation  was  considered  necessary,  save  at  the  places  men- 
tioned, is  also  in  accordance  with  the  intention  manifested  by 
the  Argentine  Negotiator  since  1876  and  accepted  by  Chile, 
that  the  line  should  be  determined  by  one  single  principle  of 
demarcation.  The  assumption  of  any  other  intention  is  in- 
admissible in  view  of  the  fact  that  there  is  no  trace  of  it 
either  in  the  documentary  evidence  of  the  negotiators,  or  in 
the  Treaty  itself.  This  being  so,  the  recognized  rules  of 
interpretation  must  be  applied  in  this  case. 
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^cS!^  In  order  to  simplify  this  elucidation,  let  it  be 
Ar^tine  admitted,  solely  for  the  sake  of  argument,  that  the 
tiono!  water-parting  line  claimed  as  a  boundary  by  Chile 
lies  in  some  places  outside  of  the  mountains  of  the  Cordillera 
de  los  Andes  ;  let  it  be  admitted  in  like  manner  that  the 
boundary  proposed  by  the  Argentine  Republic  is  more 
strategic  and  would  constitute  a  more  impracticable  frontier 
between  the  two  countries.  Then,  on  the  other  hand,  it  must 
be  remembered  that  the  latter  has  two  insuperable  draw- 
backs :  ist,  it  is  not  possible  to  mark  it  out  according  to  one 
single  principle  of  demarcation  ;  and  2nd,  it  does  not  strictly 
and  at  every  point  correspond  to  the  principle  which  is  laid 
down  in  the  Treaty,  even  according  to  the  Argentine  Repre- 
presentative,  since  he  admits  that  he  has  himself  diverged 
from  his  interpretation  of  this  principle  in  the  cases  of  the 
upper  Bio-bio  valley  and  at  the  Calen  inlet 

Thus  the  Tribunal  has  before  it  two  interpretations — 
one  which  leads  to  the  adoption  of  a  line  of  boundary 
strictly  derived  from  the  only  principle  of  demarcation 
contained  in  the  Treaty,  but  deviating  in  places  from  the 
orographical  features  of  the  ground  that  are  assumed  to  con- 
tain it,  and  forming  in  those  places  a  boundary  which  is 
alleged  to  be  undesirable  from  a  strategical  standpoint. 

On  the  other  hand,  a  line  is  submitted  to  the  Tribunal, 
which  has  been  traced  according  to  the  same  principle  of 
demarcation  in  the  greater  part  of  its  extent,  where  this  prin- 
ciple was  favourable  to  the  party  submitting  that  line ;  but 
where  it  was  not  favourable  no  defined  principle  has  been 
followed,  and  the  avowed  purpose  in  view  has  been  to  con- 
stitute the  most  desirable  and  strategical  boundary  in  accord- 
ance   with    aspirations    which,    however    justifiable     in    the 
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abstract,  are  in  this  instance  entirely  out  of  place  as  a 
substitute  for  a  defined  principle  of  demarcation,  and  have 
not.  moreover,  been  taken  into  account  in  the  greater  part  of 
the  demarcation  already  effected. 

Does  either  of  these  two  lines  represent  the  line  indicated 
in  Article  i  of  the  Treaty  of  1881?  The  Representative 
of  Chile  maintains  that  the  line  proposed  by  the  Chilean 
Expert  fulfils  this  condition,  according  to  the  accepted  rules 
for  interpreting  Treaties  in  such  cases. 


TMt  tor         The  first  point  to  be  considered  is  the  *  validity ' 
-▼audity."  ^£  ^^^  Treaty.      On  this  subject  the  authors  are 

unanimous.     Rivier^  says  : 

"  Si  les  termes  sont  susceptibles  de  deux  ou  de  plusieurs  sens  ^gale- 
ment  probables  au  point  de  vue  linguistique,  on  s*en  tiendra  k  Taccepta- 
tion  en  vertu  de  laquelle  la  clause  ou  le  traite  est  valabU  de  pr^f(^rence  k 
celle  selon  laquelle  il  ne  le  seraient  pas." 

Calvo  *  is  equally  explicit : 

"  Toute  clause  pretant  ^  un  double  sens  doit  s'interprdter  et  s'entendre 
dans  le  sens  qui  peut  lui  faire  sortir  '  son  efTet  utile '  et  non  dans  celui 
qui  la  rendrait  impracticable,  plus  onereuse  ou  moins  favorable." 

The  Marques  d  Olivart»  also  says  : 

'*  Debe  favorecerse  siempre  en  las  clausulas  ambiguas  al  sentido 
favorable  a  la '  validez '  de  la  estipulacion." 

Confining  our  attention  to  the  second  sentence  of  Article  1, 
of  the  Treaty  of  1 881,  which  contains  the  general  principle 
for  the  demarcation  of  the  boundary,  that  Dr.  Irigoyen 
deemed  necessary  in  1876,  let  us  see  which  of  the  two  inter- 
pretations leads  to  the  *  validity  '  of  the  stipulation. 


*  Rivier,  Droit  de  GenSy  page  122. 

•  Charles  Calvo,  Droit  de  Gens,  par.  1652. 

»  Marques  d'Olivart,  Derecho  Internacionaly  t.  i.  page  300. 

CHAP.   XXI.  R 


672  INTERPRETATION   OF   THE   TEXT   OF 

In  order  that  the  *  validity  *  of  a  clause  defining  a  line  to 
be  drawn  across  territories  in  great  part  unknown  may  be 
attained,  it  is  first  of  all  requisite  that  the  existence  of  the 
line  be  assured.  Given  the  state  of  the  knowledge  of  Pata- 
gonia south  of  38°  in  1881,  there  is  no  question  that  the 
existence  of  an  arcifinious  frontier  in  that  region,  such  as 
would  fulfil  the  various  conditions  required  by  the  Argentine 
Representative,  was  by  no  means  an  assured  fact;  on  the 
contrary,  exaggerated  notions  had  been  repeatedly  circulated 
as  to  the  very  easy  access  to  one  side  from  the  other.  On 
the  other  hand,  the  existence  of  waters  flowing  to  the  Pacific 
and  of  waters  flowing  to  the  Atlantic  all  along  the  respective 
coasts  and  proceeding  from  the  region  of  the  boundary,  was 
an  undoubted  fact,  and  that  these  opposite  waterflows  mu^t 
have  a  line  of  separation  somewhere  was  an  inevitable  con- 
sequence of  it 

It  is,  therefore,  beyond  all  discussion  that  the  Chilean 
interpretation  of  the  terms  of  the  Treaty — **  the  line  which 
runs  along  the  highest  summits  which  divide  the  waters  "  and 
"  the  divortia  aquarum  of  the  Andes " — leads  to  the 
immediate  'validity*  of  the  clause,  whereas  the  Argentine 
interpretation  does  not. 

The  Argentine  Representative  himself  graphically  ac- 
knowledges the  truth  of  this  in  the  official  maps  submitted 
as  a  part  of  the  Argentine  *  Evidence,'  as  the  **  proposed 
Chilean  boundary  line  along  the  continental  divide"  is 
shown  accurately  thereon.  All  the  efforts  of  the  Argentine 
Expert  to  make  this  line  appear  as  *  vague  '  or  *  unde- 
termined '  are  thereby  proved  to  be  unsuccessful,  since 
these  very  maps  show  the  line  as  perfectly  *  precise '  and 
*  determined,'  save  for  three  loop-like  spaces  (Argentine  Maps 
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V.  and  VII.)  inclosing  undrained  surfaces  on  top  of  the 
divide,  the  largest  of  which  is  about  sixteen  square  miles. 
Moreover,  these  doubtful  cases  are  precisely  those  which 
should  be  amicably  settled  according  to  Article  i  of  the 
Treaty,  or  to  the  'scientific'  water-parting  rule,  which  is  no 
other  than  the  "  geographical  condition  of  the  demarcation  " 
mentioned  in  the  Protocol.  A  strong  point  in  this  case, 
however,  is  that  the  test  for  *  validity '  must  be  made  accord- 
ing to  the  intentions  of  the  former  Treaty  only,  and  those  were, 
that  no  demarcation  on  the  ground  should  take  place,  save 
where  the  water-parting  might  be  doubtful ;  and  it  is  indis- 
putable that  the  only  line  which  can  be  identified  on  the 
ground  without  any  discussion  or  ambiguity  in  all  places 
save  those  where  the  water-parting  is  doubtful,  is  the  water- 
parting  line  itself ;  the  water-parting  as  understood  by  the 
Chilean  Expert — the  only  water-parting  line  that  can  be  cor- 
rectly called  by  that  name  from  one  extremity  to  the  other — 
because  if  subordinate  and  partial  water-partings  be  taken 
into  consideration,  the  expression  would  cease  to  be  definite 
and  the  stipulation  founded  on  it  would  cease  to  be  valid. 

On  the  other  hand,  the  Argentine  interpretation,  when 
considered  under  the  aspect  of  its  'validity,'  is  not  only 
objected  to  on  the  Chilean  side ;  but  on  the  Argentine  side 
it  has  always  been  considered  doubtful,  and  most  difficult  to 
arrive  at.  From  December  1886,  when  the  Argentine 
statesmen  assembled  at  the  Geographical  Institute  were 
unable  to  decide  whether  the  "  real  water-parting  line  '* 
was  intended,  down  to  the  date  of  the  last  Argentine  offi- 
cial maps  as  presented  to  the  Tribunal,  the  Argentine  in- 
terpretation of  the  boundary  north  of  the  52nd  parallel  has 
been  hesitating  and  confused.     The  history  of  the  demarca- 
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tion  already  carried  out  shows  that  the  Argentine  commission- 
ers  were  unable   to   decide  on  the  boundary  south  of    35'' 
before  surveying  as  far  as  39**.     Is  it  possible  that  an  interpre- 
tation involving  such  lengthy  operations  for  the  identification 
of  the  line  could  be  recognized  as  the  correct  one,  according 
to  a  clause  which  evidently  took  it  for  granted  that  the  line 
could  be  identified  point  by   point  without  hesitation,  save 
where  the  water-parting  was  doubtful?    Again,  the  Records 
of  1898  show  that  the  Argentine  Expert  discovered  that  his 
interpretation  of  Article  i  led  him  to  a  line  which  would  leave 
to  the  Argentine  Republic  the  upper  Bio-bio  Valley,  contrary 
to  what  he  acknowledged  to  be  "just"  and  **equitable,"  and 
how  a  principle  of  demarcation,  accepted  on  both  sides,  can  lead 
up  to  a  solution  contrary  to  **  justice  "  and  "  equity  *'  is  beyond 
comprehension.      The  only  reasonable  answer  is   that   the 
Argentine  Expert  had  no  confidence  in  his  own  interpreta- 
tion of  the  principle,  and  was  obliged  to  invent  pretexts  for 
disowning  it  in   a  special  case  where  he  clearly  saw  that  he 
could  not   maintain   it    in  face  of  previous   declarations  by 
Argentine  geographers  and  military  men.      But  the  final  and 
decisive   demonstration   of   the  utter   worthlessness   of    the 
Argentine  interpretation    of    the   principle    of  demarcation^ 
from  the  point  of  view  of  its  *  validity,'  lies  in  the  compari- 
son  between   the   tracing   of  the   lines   supposed  to  be  the 
result  of  that  interpretation  on  the  Argentine  Map  submitted 
to  the  Tribunal  in  1898,  and  those  annexed  to  the  Argentine 
*  Evidence'  and  published  in  1900.    The  Tribunal  will  notice, 
on  referring  to  these  maps,  that  the  Argentine  interpretation 
leads   in    1898   to  a  line  cutting  the  river  Puelo  near  its  con- 
fluence with  the  river  Manso,  and  in   1900  to  a  point  much 
higher   up,    near   the   outlet   from  Lake  Puelo ;  in  a  similar 
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manner,  but  inversely,  in  the  valley  of  the  Palena  two  large 
bends  left  on  the  Chilean  side  in  1898  have  passed  to  the 
Argentine  side  in  1900;  likewise  at  the  south  of  the  Cisnes 
Valley  the  1898  line  came  in  touch  with  the  continental 
divide,  while  it  is  now  transferred  some  ten  miles  to  the 
west ;  and  also  near  the  48th  parallel  the  curved  lines  of 
1898  have  become  in  the  recent  maps  an  acute-angled 
polygonal  line,  with  an  apex  on  a  point  on  which  the  sole 
available  information  amounts  to  the  fact  that  it  is  ''marked 
with  the  figures  1070  (302)"  on  the  original  Argentine 
boundary  map,  but  whose  position  is  shifted  twenty  kilo- 
metres to  the  east  on  the  more  recent  maps. 

When  the  incomplete  maps  of  the  southern  portion  of  the 
Cordillera  are  examined  and  compared  with  the  more  com- 
plete maps  of  the  northern  portion,  now  submitted  for 
this  purpose  to  the  Tribunal,  and  the  deficiencies  in  the 
orography  are  supplied,  the  conviction  must  be  formed 
that  in  neither  of  the  two  portions  is  a  unique  "  edge  of  the 
Andes,"  a  **  backbone,"  a  single  "  intersection  of  slopes,"  or  a 
dominant  "high  crest  watershed"  to  be  discovered;  and  as  no 
principle  of  demarcation  can  be  founded  on  the  mere  desire 
to  obtain  a  perfect  orographical,  strategical  and  political 
boundary,  these  ideas  need  not  be  considered  by  the  Tribunal 
as  they  have  no  bearing  on  the  validity  of  a  Treaty 
which  has  not  been  expressedly  made  dependent  upon'  them. 

^^  The  test  as   to   the  *  validity  *  of  the   Treaty 

** ^^2^"  under  Chilean  and  Argentine  interpretations  is  thus 
notreq  complete.  Though  it  canfiot  be  denied  that  the 
'  validity  '  proceeding  from  the  application  of  the  *  water- 
parting  '  rule  is  satisfactory  from  the  strict  standpoint  of 
actual  demarcation,  it  is  contended  in  the  Argentine  State- 
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ment  that  this  validity  would  not  be  satisfactory  from  the 
point  of  view  of  the  *  excellence '  of  the  boundary  line  so 
provided  (Arg.  Stat,  p.  491),  that  the  continental  water-parting 
is  not,  in  its  entirety,  a  **  natural  boundary,"  and  that  it  is  not 
"  immovable."  These  questions  shall  here  be  considered,  but 
only  so  far  as  the  interpretation  of  the  text  of  the  Treaty  is 
concerned. 

In  this  respect,  as  in  many  others,  much  confusion  is  due 
to  vague  and  incomplete  definitions  of  the  terms  employed  in 
the  controversy.  The  word  '  boundary '  itself  has  two  dis- 
tinct though  connected  meanings  :  the  first  one  synonymous 
with  *  military  frontier '  or  *  arcifinious '  boundary,  as  when 
Napoleon  laid  down  that 

"les  frontth'es  des  fetats  sont,  ou  des  grands  fleuves,  ou  des  chaines 
de  montagnes,  ou  des  deserts." 

According  to  this  a  boundary  is  not  necessarily  a  line : 
it  may  be  an  undefined  surface,  as  in  the  case  of  deserts  or 
chains  of  mountains.  The  second  meaning  is,  so  to  speak, 
the  mathematical  or  technical  one,  a  *  boundary  line,*  what  is 
called  in  the  Treaties  or  Conventions  of  Limits  "  the  line  of 
demarcation."  Bearing  this  in  mind,  it  is  easy  to  see  the 
difference  that  exists  between  a  *  natural  frontier '  and  a 
*  natuial  line  of  demarcation.'  A  *  natural  arcifinious 
frontier,'  like  a  desert,  may  not  contain  a  *  single  natural 
line  of  demarcation  ' ;  and,  conversely,  the  latter  may  exist,  and 
does  exist  in  fact,  even  where  no  arcifinious  obstacles  are 
found,  as  along  the  Congo-Zambesi  watershed,  the  southern 
boundary  of  the  Congo  Free  State,  a  flat  divide  which  has 
been  crossed  many  times  without  any  difficulty  in  recent 
explorations. 

The  question  then  arises  :   Does  the  Treaty  of  188 1  stipu- 
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late  a  *  natural  or  arcifinious  frontier '  in  the  .military  sense, 
or  merely  a  *  natural  line  of  demarcation '  capable  of  defini- 
tion by  a  mathematical  principle.  The  Argentine  contention 
is  in  favour  of  the  first  supposition,  for  the  rule  that  "the 
boundary  from  north  to  south  as  far  as  the  52nd  parallel  is 
the  Cordillera  de  los  Andes,"  is,  according  to  it,  the  ''main 
principle,  the  fundamental  basis  of  the  demarcation"  (Arg. 
Stat.,  page  466).  The  Chilean  contention  on  this  point  is 
that  the  said  sentence  is  only  a  general  statement  as  to 
the  extent  of  territory  along  which  the  principle  of  demar- 
cation defined  by  the  following  sentence  should  be  applied  : 
that  the  statement  that  a  chain  of  mountains  many  miles  wide 
is  the  frontier  is  not  a  '  principle  of  demarcation  ' ;  and  that,  in 
any  case,  the  conclusion  to  be  derived  from  this  statement  is 
qualified  by  the  next  sentence  where  the  rule  for  marking  out 
the  line  is  laid  down  in  the  customary  terms  found  in  Spanish- 
American  Treaties  which  deal  with  similar  cases. 

The  Argentine  Representative  assumes  that  his  country 
has  a  right  to  an  arcifinious  frontier,  and  consequently  arrives 
at  the  conclusion  that  the  'validity'  of  the  Treaty  is  not 
satisfactory  if  such  an  object  is  not  attained.  This  conclusion 
is  not  in  accordance  with  the  Treaty  itself,  as  conventional  lines 
with  no  strategic  conditions  have  been  traced  along  the  52  nd 
parallel — the  arcifinious  boundary  along  the  Santa  Cruz  River 
proposed  by  Chile  not  having  been  accepted.  Besides,  the 
aforesaid  assumption  is  in  conflict  with  the  accepted  rules  of 
International  Law. 
Karteiuon        F.  DE  Martens,  whose  authority  in  this  matter 

*  nataral 

fironti«n.'  is  unquestionable,  says  :  ^ 


*  F.  de  Martens,  Traitd  de  Droit  International^  Paris,  1883,  vol.  i.  p.  454. 
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''  The  science  of  lateraational  Law  distinguishes  habitually  two  kinds 
of  frontiers  :  i.  Physical  or  natural  frontiers ;  2.  Conventional  or  arti- 
ficial frontiers,  as  resulting  from  Treaties. 

"  I.  The  natural  frontiers  are  formed  by  the  sea,  the  risers,  moun- 
tains, steppes  and  shoals." 

"  It  was  formerly  believed  that  the  boundaries  created  by  nature  itself 
could  never  cease  to  be  frontiers,  and  that  they  gave  to  States  the 
best  configuration,  that  most  favourable  to  their  prosperity.  Thus  it  be- 
came a  widespread  opinion  that  every  State  in  possession  of  its  natural 
frontiers  had  no  right  to  extend  beyond  them,  and  conversely  that  any 
State  which  did  not  reach  the  limits  indicated  by  nature  should  make 
every  effort  to  attain  them.  On  this  principle  was  founded  the  celebrated 
theory  of  the  *  natural  frontiers '  which  found  advocates  especially  in 
France.  What  proves  its  lack  of  sound  basis  is  that  its  originators  have 
been  unable  to  agree  as  to  what  they  should  finally  understand  by 
*  natural  frontiers  *  even  when  their  own  country  was  concerned." 


''  When  countries  are  separated  by  mountains,  a  line  is  adopted  as 
frontier  which  follows  their  ridge,  or  the  water-parting  line  {/a  ligne  de 
portage  des  mux).  In  modem  times  mountains  are  not — no  more  than 
the  sea  is — considered  as  natural  obstacles  destined  to  separate 
States — as  those  of  Mont  Cenis  and  St.  Gothard.  Owing  to  the  boring 
of  tunnels  and  to  railways  the  highest  mountains  do  not  form  an  insur- 
mountable barrier  to  international  communication." 


"  I  will  say,  in  conclusion,  that  the  so-called  'natural  frontiers'  do' 
not  form  in  themselves  a  line  of  separation.  They  only  acquire  this 
significance  by  Treaties.  In  other  words,  such  frontiers  have  acquired  in 
our  days  a  conventional  and  artificial  character.  At  present  only 
boundaries  resulting  from  Treaties  are  admitted,  and  it  may  be  said  of 
them,  more  justly  than  of  the  former,  that  they  have  been  established 
by  force  of  circumstances,  by  the  natural  order  of  the  international 
relations  to  which  all  civilized  nations  are  subject. 

**  2.  Artificial  or   conventional    frontiers  are  fixed  by    Treaties  of 
demarcation.     They  consist  in  a  geometrical  line,  the  course  of  which  is 
traced,  either  by  the  aid  of  natural  lines,  by  points  marked  on  the  map, 
or  by  the  line  of  water-parting  {la  ligne  de  partage  des  eaux)," 

Thus,  after  the  Treaty  of  1881,  there  was  no  longer 
any  reason  for  regarding  the  Cordillera  de  los  Andes  merely 
in  the  light  of  a  'natural  boundary.'  By  the  fact  of  this 
Treaty  being  a  true  Treaty  of  demarcation,  where  a  single 
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principle  has  been  laid  down  for  the  demarcation  of  the 
geometrical  boundary  line  along  its  entire  extent  as  far  as 
the  52nd  parallel^  this  boundary  then  "acquired  an  artificial 
and  conventional  character "  and  is  not  subject  to  any  other 
rule  than  the  *  invariable  *  one  which  mathematically  de- 
termines its  course. 
netMUB-         It  has  been  admitted,  for  the  sake  of  argument, 

dary  can 

*^SIe1c«r^  ^^^^  ^^^  ^^^^  ^^  traced  passes  in  some  places 
*"^^*-  over  certain  features  of  the  ground  which — from 
a  purely  orographical  standpoint — might  be  excluded  from 
the  Cordillera  de  los  Andes,  stated  in  the  Treaty  to.  contain 
it  According  to  the  Argentine  Representative  this  circum- 
cumstance  would  be  sufficient  for  the  rejection  of  the  Chilean 
proposed  line  : 

*'  Even  Her  Britannic  Majesty's  Government  as  Arbitrator  can  on 
no  account  take  it  into  consideration  "  (Arg.  Stat.,  page  479). 

This  means  that,  in  the  opinion  of  the  Argentine  Re- 
presentative, the  *  validity '  of  the  Treaty  is  subject  to  the 
possibility  of  the  demarcation  being  made  within  the  Cor- 
dillera de  los  Andes,  orographically  circumscribed. 

As  a  preliminary  answer  to  this  objection  it  may  be 
remarked  that  the  Protocol  of  1893  has  admitted  that  the 
boundary  can  be  taken  outside  of  the  Cordillera  de  los 
Andes,  to  some  extent,  without  derogating  from  the  *  in- 
variable rule',  of  the  'principle  of  demarcation/  as  in  the 
vicinity  of  the  52nd  parallel.  The  Argentine  Expert  has 
implicitly  made  the  same  admission,  when  accepting  the 
boundary  at  Paso  del  Arco  and  at  Mamuil-Malal,  and  when 
proposing  his  line  to  the  east  of  Calen  (Baker)  inlet,  since 
none  of  the  three  places  agrees  with  his  idea  of  the  Cor- 
dillera, as  will  be  shown  further  on. 
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The  Cor*         Keeping  however  to  the   subject  of  the  inter- 

dlllora  not 

paramount,  pretation  of  the  text  of  the  Treaty,  it  must  be 
remarked  that  if  it  were  true  that  the  introductory  phrase 
"  the  boundary  is  the  Cordillera  de  los  Andes "  is  to  be 
regarded  as  the  *  paramount  *  provision  of  the  Treaty,  and 
if  it  was  also  an  accepted  fact  that  the  principle  of  water- 
parting  takes  the  line  outside  the  said  Cordilleras,  then  new 
rules  of  demarcation  would  have  to  be  framed,  since  no 
other  rule  of  demarcation  outside  of  this  is  found  in  the 
Treaty,  either  in  its  principal  or  in  its  correlative  provisions. 

This,  however,  could  not  be  done  without  annulling  the 
delimitation  already  carried  out :  firstly  because,  as  a  matter 
of  fact,  there  exists  no  principle  of  demarcation  but  that  of 
tfu  water-parting  regarded  as  an  *  invariable  rule!  which 
is  capable  of  generating  the  portions  of  the  boundary  line 
actually  demarcated ;  and,  secondly,  because  the  frontier 
line  having  been  traced  along  the  water-parting  in  the 
northern  regions  where  it  is  favourable  to  the  Argentine 
Republic,  it  would  be  unjust  to  adopt  a  different  principle 
in  the  southern  regions  in  order  that  it  might  also  be 
favourable  to  the  same  country. 

When,  however,  all  the  circumstances  of  the  '  Patagonia ' 
and  *Potreros'  questions  and  of  the  negotiations  previous  to 
1 88 1  are  called  to  mind,  it  is  easily  seen  that  the  statement 
referring  to  the  Cordillera  as  the  boundary  is  not  a  *  para- 
mount' rule,  as  the  Argentine  Representative  would  have  it. 
When  the  negotiations  were  initiated  in  1876,  the  Cor- 
dilleras were  known,  though  imperfectly,  as  far  south  as 
41°  10'.  In  1 87 1  Captain  Simpson,  of  the  Chilean 
Navy,  stated  that  what  had  been  hitherto  considered 
as   the    Cordilleras   de    los    Andes   south    of    that   latitude 
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was  but  **  their  broken-down  prolongation,"  and  that  the 
water-parting  was  effected  in  some  secondary  range 
further  east.  Little  attention  was  paid  to  these  details, 
however,  in  the  framing  of  the  Treaty,  and  when  the  con- 
venience of  a  'general  principle  for  the  demarcation'  was 
suggested  by  Dr.  Irigoyen  to  Senor  Barros  Arana,  they  had 
no  difficulty  in  agreeing  on  the  acceptance  of  the  principle 
of  the  water-parting  already  recommended — even  in  cases  of 
doubt  and  in  absence  of  express  agreements — by  Bluntschli, 
Bello,  and  afterwards  by  Fiore,  Hall,  Calvo,  Martens,  etc., 
for  countries  separated  by  mountains. 

In  connectron  with  the  references  made  in  our  previous 

principle  of  Statement  to  these  authors  on  International  Law,  to  the 

^"^j^^****  effect  that  the  water-parting  line  stipulated  in  the  Treaty 

national    of  1 88 1  was  recommended  by  them  for  the  delimitation 

Iiaw. 

of  countries  separated  by  mountains,  the  Argentine 
Representative  has  made  (Arg.  Stat,  pages  188-196)  some  remarks 
which  show  that  he  has  not  thoroughly  grasped  the  object  and  scope 
of  these  references. 

We  believed,  however,  that  our  idea  had  been  clearly  expressed. 
Maintaining  that  the  Treaty  of  1881  stipulated  the  water-divide  as 
the  frontier  line  between  Chile  and  the  Argentine  Republic,  we 
endeavoured  to  demonstrate  principally  that  this  was  the  one  point 
upon  which  the  negotiators  had  agreed  in  an  express  manner,  record- 
ing their  Agreement  as  to  this  basis  in  official  documents  of  indis- 
putable interpretative  value.  We  added  that  this  stipulation  answered 
to  a  tradition  existing  in  both  countries ;  and  we  suggested  that  one 
of  its  determining  causes  must  have  been  that  the  water-parting  line 
offered,  as  a  frontier  line,  the  advantage  of  being  easily  recognized  at 
any  part  of  its  course.  This  remark,  and  other  similar  ones,  had  the 
value  of  corroborative  proofs  of  the  effectiveness  of  the  stipulations. 
But,  as  it  had  been  stated  in  newspaper  articles  in  the  Argentine 
Republic,  among  others  by  the  negotiator  of  1877  and  1881,  that  the 
formula  of  the  *  divortia  aquarum  *  had  not  been  accepted  on  account 
of  its  '  novelty,'  we  deemed  it  advisable  to  add  that  it  was  well  known, 
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since  it  even  appeared  recommended  by  writers  on  International  Law 
previous  and  subsequent  to  the  year  1881. 

Now  this  was  superabundantly  proved  by  the  texts  quoted  in  our 
previous  Statement.  That  of  Bluntschli,  who  expounded  a  doctrine 
which  has  been  followed  by  more  modern  writers,  says  that 

*'  when  two  countries  are  separated  by  a  chain  of  mountains,  it  is  ad- 
mitted, where  doubts  exist,  that  the  main  crest  and  the  water-parting  line 
form  the  boundary." 

Calvo,  Bello,  Fiore  follow  this  doctrine.  The  quotation  we  made  from 
the  last  author  was  incomplete,  as  the  typographical  form  of  our 
quotation  indicated ;  since,  for  our  purpose,  it  sufficed  to  reproduce 
that  part  of  his  text  in  which  he  records  his  opinion  that  the  line 
determining  the  water-divide  was  what  must  be  taken  into  account 
in  order  to  localize  the  general  intersection  of  the  opposite  slopes 
of  the  mountains  which  separate  two  States,  and  which  belong 
respectively  to  one  and  the  other. 

After  stating  this  we  did  not  consider  it  necessary,  in  a  Statement 
which  was  confined  to  narrow  limits,  to  discuss  whether  the  writers 
on  International  Law,  when  speaking,  like  Bluntschli,  of  the  upper 
range  and  of  the  water-divide  conjointly,  gave  the  preference  to  the 
former  for  the  determination  of  the  frontier  line.  But  we  must  now 
add  some  remarks  upon  tjiis  point  in  reply  to  certain  observations 
from  the  Argentine  Representative. 

In  the  first  place,  it  is  proper  to  observe  that  the  question  which 
is  laid  before  the  Tribunal  is  not  about  to  be  solved  according  to  the 
rules  given  by  the  authors  when  they  state  a  doctrine  applicable  to 
the  delimitation  of  bordering  States,  but  by  those  principles  which 
have  been  fixed  in  international  treaties  expressing  in  this  connection 
the  positive  and  practical  will  of  Chile  and  the  Argentine  Republic. 
In  this  matter  the  authors  confine  themselves  to  stating  what  they 
consider  most  feasible  and  reasonable,  with  the  object  of  informing 
the  negotiators  of  boundary  treaties  and  even  giving  them  general 
rules  for  the  most  effective  discharge  of  their  Commission ;  but  they 
do  not  and  could  not  go  further.  They  themselves  acknowledge  this 
when  they  expressly  say,  like  Fiore,  that  such  rule  of  demarcation 
may  or  should  be  followed  "  when  the  line  determining  the  frontier 
is  not  defined  by  a  treaty  "  * ;  like  Hall,  who  speaks  of  cases  "  in  which 

*  P.  Fiore,  TrattatodiDiritto Intemazionale pubblico^ 2d.ed. Torino,  i882,vol. ii. S  785. 
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awing  to  the  lack  of  an  express  agreement^  or  by  other  reasons,  doubt 
or  ignorance  should  exist  respecting  the  frontier,"  etc. ;  like  Bluntschli 
and  Pradier  Foder^,  who  give  some  principles  applicable  "  in  cases  of 
doubtl*  and  like  many  others  whom  it  would  be  useless  to  quote, 
because  it  stands  to  reason  that  the  express  dispositions  of  a  treaty, 
consulting  the  sovereign  will  of  two  nations,  must  prevail  over  doc- 
trines which  they  were  not  compelled  to  follow. 

Therefore,  if  Chile  and  the  Argentine  Republic  agreed  in  1881  in 
giving  themselves  as  the  frontier  line  as  far  as  parallel  52°,  that 
determined  by  the  general  water-divide,  it  would  be  of  very  slight 
importance  that  the  authors  on  International  Law  considered  it  was  not 
the  most  advisable  principle  of  demarcation.  But  is  it  true,  as  the 
Argentine  Representative  alleges,  that  the  authors  teach  that  between 
two  countries  separated  by  mountains,  the  best  boundary  is  consti- 
tuted by  the  main  range,  without  more  reference  to  the  water- 
divide  than  as  to  a  secondary  rule  of  demarcation  ?  We  believe 
that  it  is  not  so. 

In  order  to  get  at  the  exact  sense  of  the  opinions  recorded  by 
the  authors  to  whom  special  reference  has  been  made  in  this  dis- 
cussion, it  is  necessary  to  observe  that  said  opinions  correspond 
to  the  elemental  and  original  idea  of  a  mountain  before  more 
complete  studies — which  are  of  a  relatively  modern  date — gave 
information  as  to  their  complicated  structure.     As  Reclus  says :  * 

'*  Most  of  mountainous  upheavals  are  an  '  ensemble '  of  blocks,  chains 
and  minor  ranges  differently  grouped,  in  which  the  direction  of  the 
crests  can  be  recognized  only  after  long  study :  they  are  systems  of  inter- 
laced ridges." 

The  primitive  idea  was  rather  that  of  a  more  or  less  regular  and 
uniform  mass ;  that  is  to  say,  of  a  body  with  the  shape  of  a  roof 
which  presented  its  sides  or  declivities  towards  one  and  the  other  of 
the  countries  between  which  it  was  interposed.  From  that  elemental 
notion  it  follows  as  a  natural  consequence,  that  the  division  of  the 
waters  in  opposite  directions  must  necessarily  take  place  on 
the  main  crest.  For  this  reason  Bluntschli  wrote :  "  The  water- 
parting  line  is  formed  by  the  highest  crest  of  the  chain  "  ;  and 
Flore   said  :    "  To  each   of  the  two   states    belongs  the  part  of  a 


*  E.  Reclus,  La  Terre^  vol.  i.  p.  140. 
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mountain  situated  on  her  side  '* ;  and  de  Martens  was  of  opinion  that 
the  boundary  should  be  in  the  middle.     He  wrote : 

"It  is  considered  that  the  mountains,  the  forests,  etc.,  which  separate 
the  territory  of  two  States,  belong  to  both  as  far  as  the  line  which  forms 
the  middle  .  .  ."  ^ 

That  is  why,  under  the  conviction  that  the  water-parting  line 
always  coincided  with  that  of  the  highest  crest,  they  defined  the 
boundary  in  a  doctrinarian  manner  with  either  of  the  expressions 
or  with  both  of  them  at  the  same  time. 

These  remarks  are  amply  corroborated  by  the  text  of  Bluntschli, 
Stating  his  doctrine  in  the  concise  and  substantial  manner  peculiar 
to  the  precept  of  a  code,  he  said  : 

"  When  two  countries  are  separated  by  a  chain  of  mountains,  it  is 
admitted,  where  doubts  exist,  that  the  main  crest  and  the  water-parting 
form  the  boundary," 

and  then  grouping  in  notes  the  constituting  elements  of  his  definition, 
he  explains : 

"  The  chains  of  mountains  often  serve  to  separate  countries.  The 
water-parting  line  is  formed  by  the  highest  crest  of  a  chain'* 

The  assertion  we  have  italicized  is  only  an  assumption ;  as  a 
statement  of  fact  it  is  absolutely  devoid  of  value  unless  proved  true 
by  the  facts  themselves,  in  each  particular  case. 

Moreover  if  the  authors  understood  that  "  the  water-parting 
line"  and  "the  line  of  the  highest  crests"  are  one  and  the  same 
thing,  why  do  they  make  use  of  the  two  expressions  in  their  de- 
finition }  In  our  opinion  for  the  simple  reason  that — no  matter  how 
rudimentary  the  notions  which  the  authors  had  of  the  complicated 
orographical  configuration  of  the  mountains — it  was  not  unknown  to 
them  that  the  crest  lines  do  not  always  follow  uniformly  throughout 
their  course ;  that  bifurcations  are  formed  and  that  there  exist 
depressions  which  interrupt  the  continuity  of  the  crest  to  give  place 
to  the  formation  of  passes  or  gaps.  Therefore  the  highest  crests, 
as  a  rule,  may  fail  where  they  sink  or  bifurcate.  The  water-parting 
line,  however,  cannot  possibly  fail  as  a  rule ;  and  this  is  why  the 
authors  consider  it  necessary  to  mention  it,  and  this  is  also  why  it 
has  an  unquestionable  superiority  over  the  other. 


*  G.  F.  de  Martens,  Precis  du  droit  des gens^  etc.^  2d.  ed.,  Paris,  1864,  vol.  i.  p.  132. 
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With  the  progress  of  geographical  science  which  has  permitted  the 
forming  of  a  more  correct  idea  of  the  configuration  of  tjie  Cordilleras 
the  formulae  of  the  authors,  without  modifying  the  doctrine  of 
delimitation,  have  completed  it,  or,  rather,  have  expressed  it  with 
greater  clearness.  Of  the  two  constituting  elements  of  the  oldest 
definitions — the  highest  crest  of  a  mountain  and  the  water-divide — 
the  second  one,  owing  to  its  clearness,  has  imposed  itself  for  cases 
in  which  the  configuration  of  a  mountain  might  suggest  doubts. 

So  the  authors  give  it  to  be  understood  by  disqualifying  the 
mountains  as  the  boundaries. 

Thus,  for  instance,  GefTcken  commenting  on  Heffter  in  1882,  writes  : 

**  Regarding  the  mountains,  their  condition  as  a  frontier  is  very  relative. 
The  Pyrenees,  certainly,  are  the  natural  boundary  between  France 
and  Spain ;  but  the  Alps  are  not  the  natural  boundary  of  Switzerland 
or  of  any  other  nation,  and  in  Italy  the  original  States  were  not  formed 
by  taking  the  Apennines  into  account."  ^ 

Thus  Martens  says  also  in  his  Treatise  on  International  Law, 
already  quoted  :  "  In  modern  times  mountains  are  not — no  more  than 
the  sea  is — considered  as  a  natural  obstacle  destined  to  separate  States'* 

Thus,  Ratzel,  referring  precisely  to  the  Cordilleran  boundary  of 
South  American  States  and  studying  the  case  of  parallel  chains  of 
a  mountain,  writes : 

"When  the  State  has  finally  extended  over  all  the  ground,  general 
delimitations  by  means  of  mountains  are  not  sufficient  and  we  have 
to  deal  with  the  peculiarities  of  the  construction  of  the  mountain, 
it  being  very  often  very  difficult  to  select  between  parallel  and  lateral  ranges. 
It  is  true  that,  if  in  the  orographical  construction  itself,  the  tendency 
of  separation  does  not  show  itself  with  sufficient  clearness,  the  separation 
of  iJu  rivers  is  added  as  an  excellent  means  of  demarcation.  However, 
doubts  in  this  respect  are  not  lacking.  But  international  law  allows 
that,  in  cases  where  doubts  exist,  the  boundary  in  mountains  should  be 
traced  according  to  the  water  divide,^'  ^ 

Lastly,  Hall  expresses  himself,  in  conformity  with  the  quotation 
we  made  in  our  previous  Statement,  in  this  categorical  form  : 


^  Hefifter,  Das  Europdische  Volkerrecht  d.  Gegenwart,   7.  Aufl.    Bearbeitet  v.  Dr. 
F.  H.  Gefifcken,  Berlin,  1882,  p.  148. 
•  Ratzel,  Politische  Geographies  1897,  p.  484  et  seq. 
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*'  Where  a  boundary  follows  mountains  or  hills,  the  water-divide 
constitutes  the  frontier." 

Thus  we  believe  we  have  proved  our  assertion  to  be  true,  that  the 

authors  preferably  recommend  the  water-parting  as  a  frontier  line,  for 

cases  of  the  *  countries  separated  by  mountains  *  and  *  where  doubt 

exists '  as  to  the  true  line,  which  was  precisely  the  case  as  to  the 

Andes  before  1881. 

ReaMns  for       What   was,  however,  the  capital  fact   that   led 

tlie 

adoption  of  to   the   adoption   of  the   principle   of    water-part- 

the  water-  ^  r  r  r 

divide,  ing  ?  Undoubtedly  the  fact  of  the  existence  of 
the  Cordilleras,  whence  the  rivers  irrigating  both  coun- 
tries issued.  The  Tribunal  will  at  once  perceive  that, 
when  the  negotiators  agreed  on  stipulating  as  a  general 
rule  of  demarcation  the  rule  of  the  water-divide — recom- 
mended by  the  authorities  on  International  Law,  in  the 
case  of  countries  separated  by  mountains — they  did 
not  pause  to  consider  whether  the  adoption  of  this 
principle  pre-supposed  that  the  line  dividing  the  origin 
of  the  watercourses  which  watered  the  already  known  part 
of  both  countries  was  really  confined  within  the  largely 
unexplored  mass  of  mountains  termed  the  Cordilleras. 
They  evidently  supposed,  and  took  it  for  granted,  that 
some  summits  of  the  Cordilleras  would  **  divide  ^Ae  waters/' 
and     that     the     highest    amongst    these    would    suffice     to 

characterize   the  boundary. 

Whether  the  negotiators  in  1876  or  in  1881  really 
took  any  notice  of  the  expeditions  of  Cox  and  Simpson, 
in  so  far  as  the  convenience  of  the  principle  to  be 
adopted  for  the  demarcation  was  concerned,  is  not  recorded 
in  any  official  communication,  nor  need  the  Tribunal  in- 
quire into  this.  Indeed,  if  it  were  ascertained  that  they 
had   taken   results   of  these   explorations   into   account,  this 
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would  be  a  very  strong  point  In  favour  of  Chile,  for  if, 
after  such  inquiries,  their  intention  had  been  to  cut  such 
rivers  as  the  Huahum,  the  Aisen  and  the  Palena,  they  could 
scarcely  have  been  blind  to  the  consequence  that,  supposing 
these  rivers  crossed  between  well  defined  summits  of  the 
Cordilleras,  these  summits  could  certainly  not  answer  to 
the  description  of  "  summits  which  divide  the  waters,"  at 
least  in  the  proximity  of  the  rivers.  In  a  subsequent 
chapter,  it  will  be  shown  that  whenever  a  boundary  line, 
along  mountain  ranges  crossed  by  watercourses,  has  been 
determined  beforehand  by  Treaty,  the  points  of  intersec- 
tion of  the  latter  by  the  boundary  line  have  always  been 
carefully  indicated,  and  when  imperfect  knowledge  of  the 
ground  does  not  admit  of  individual  indication,  a  general 
rule,  such  as  a  certain  distance  from  the  coast,  has  been 
agreed  to. 

In  any  event,  it  is  evident  that,  if,  in  the  case  of 
the  rivers  Aisen  and  Palena,  for  instance,  the  common 
intention  of  the  negotiators  on  both  sides  had  been  to 
cut  them  across — and  not  to  fix  the  boundary  along  the 
*  watershed  *  already  identified  by  Musters  in  1869 — they 
could  not,  to  say  the  least,  have  been  unaware  of  the 
possibility  of  misinterpretation  of  their  rule  for  solving 
the  difficulties  arising  in  the  case  of  the  line  of  the 
water-parting  not  being  clear  in  some  bifurcations  of  the 
Cordillera.  The  complete  silence  of  the  Treaty  with  re- 
i^ard  to  the  possibility  of  the  cutting  of  rivers  by  the 
boundary  line,  together  with  its  mention  of  the  want 
of  clearness  of  the  water-parting  as  the  only  possible 
difficulty  that  might  occur,  leads  to  the  inevitable  con- 
clusion  that   the     common    intention    of  the    negotiators,  so 
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far  as    it  is  shown  by  the  text  of  the  Treaty,  or  revealed 
by   the   official  communications   of    their   Governments,  was 
to  follow  in  any  case  the  water-parting  line.     They  did  not 
pause  to  consider  whether  this  line  might  take  the  boundary 
outside  of  the  Cordillera  at  all,  though  they  could  not  but 
know  that  it  would  take  it  aside  from  the  highest  ranges  in 
some  cases  ;   nor  did  they  stop  to  consider  that  the  definition 
of  a  mountain  boundary  as  given  by  Bello  and  Bluntschli, 
taken   literally,  involved  2. petitio  principii^  since  "the  main 
ridge  and  the  water-parting  line  "  are  supposed  to  be  coin- 
cident, and  the  definition  can  have  no  effect  where  the  ridge 
and  the  water-parting  are  divergent  unless  one  of  the  two 
terms  be  understood  to   be   subordinate   to  the   other,  and 
further,  that  an  expression  of  disputable  identification,  such 
as   '*  main  ridge "  or    **  highest  summits,"  which  applies   to 
features    not  necessarily    existing   on    the  ground,  must   in 
such  cases  become  subordinate  to  a  mathematical  expression 
corresponding  to  a  feature  necessarily  existing  and  of  indis- 
putable identification,  such  as  **  line  of  water-parting." 

conae-  This  is  the  necessary  consequence  of  following 


the  adoption  a  principle  of    demarcation,   and   whenever    such 
priaeipie.    a  principle  is  accepted,  all  necessary  consequences 
are    implicitly   accepted,  however  contrary  to   previous   ex- 
pectations they  may  prove  to  be. 

All  that  could  be  said  after  the  Treaty  was  signed  was 
that,  if  the  negotiators  really  had  no  intention  of  the  boun- 
dary ever  deviating  from  the  Cordillera,  they  should  not  have 
coupled  the  statement  that  the  boundary  is  the  Cordillera 
with  a  mathematical  principle  of  demarcation,  without  pre- 
viously ascertaining  whether  the  strict  application  of  the 
principle  might    not  lead    the    demarcators   outside   of  the 
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Cordilleras,  or  without  laying  down  any  rules  to  provide 
for  such  a  case  presenting  itself.  As  a  matter  of  fact,  how- 
ever, they  did  couple  the  statement  with  the  rule,  and  they 
laid  down  no  further  rules  in  anticipation  of  the  case  when 
the  strict  application  of  the  principle  would  lead  to  an 
exception  being  made  to  the  realization  of  the  statement. 
^^^  What,  then,  should  the  final  rule  of  interpreta- 

e^eTto^a  ^^^"  ^^'  when  the  case  presents  itself  ?  There  are 
*'^**'^*  only  three  possible  courses  of  action  :  (i)  to  follow 
strictly  the  principle  of  the  water-parting  as  an  invariable 
rule ;  (2)  to  abide  by  the  statement  that  the  Cordillera  de  los 
Andes  is  the  boundary,  and  totally  disregard  fixed  principles 
of  demarcation ;  (3)  to  follow  strictly  the  principle  of  water- 
parting  so  far  as  this  is  possible  without  deviating  from  the 
Cordillera,  and  to  devise  supplementary  lines  for  connecting 
the  points  where  the  water-parting  line  departs  from  the 
Cordilleras,  in  such  a  way  as  to  keep  within  the  latter  and  as 
near  as  possible  to  the  former. 
ciiii^i^a  The  first  course  of  action  is  the  one  proposed 

by  the  Chilean  Expert  and  supported  by  the  Chilean 
Government,  as  being  the  sole  one  that  gives  strict  applica- 
tion to  the  only  precise  stipulation  contained  in  the  Treaty 
concerning  the  boundary  line  north  of  the  52nd  parallel.  It 
is  open  to  the  criticism  that  in  some  places  it  deviates  from 
the  "  principal  chain  of  the  Andes  *'  and  even,  is  it  alleged, 
from  the  Cordilleras  altogether.  The  first  objection  is  only 
apparent,  since  the  expression  "  principal  chain  *'  has  merely 
a  conventional  meaning,  there  being  no  "  principal  chain  *' 
which  can  be  identified  as  the  only  one  corresponding  to 
that  name  in  the  whole  extent  of  the  Andes.  Moreover, 
the  Argentine  line  is  open   to  the  same   objection,   as  will 
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be  shown  further  on.  As  to  deviating  from  the  Cordillera 
altogether,  the  weight  of  this  objection  depends  on  the 
lateral  limits  that  may  be  assigned  to  the  whole  of  the 
Cordilleras.  If  a  line  be  traced  by  the  easternmost  branches 
of  the  Patagonian  Cordilleras,  the  water-parting  line  will 
still  remain  on  the  whole  to  the  west  of  it,  and  only  come 
in  contact  with  it  at  two  or  three  points,  as  the  maps  and 
geocjraphical  information  show. 

Besides,  the  Tribunal  will  admit  that  we  are  justified  in 
including  within  the  scope  of  the  Cordilleras  all  regions  that 
may  be  assimilated  to  such  as  those  which  have  been  con- 
sidered as  included  therein  by  the  Argentine  Expert  himself, 
such  as  the  part  of  the  Alumina  tableland  to  the  north  of 
the  lake  of  that  name.  Were  such  a  standard  accepted,  the 
stretches  of  the  water-parting  line  to  be  excluded  from  the 
Cordilleras  would  be  few  or  none.  Moreover  by  the  strictest 
rules  of  interpretation,  as  laid  down  by  Hall,^  the  terms  **  which 
divide  the  waters,"  *'lineof  the  water  parting,"  '' divortium 
aquarmn  "  must  be  taken  in  the  "  customary  meaning  *'  they 
have  in  Treaties,  which  is  that  of  a  mathematical  line  that  no 
superficial  drainage  line  can  cross  within  the  extent  to  which 
any  of  the  aforesaid  expressions  are  intended  to  apply — which 
in  this  case  is  the  entire  extent  of  the  boundary  line  from  its 
northern  extremity  as  far  as  the  52nd  parallel.  On  the  other 
hand,  the  very  orographical  expressions  **  the  Cordillera," 
**  the  Cordilleras,"  and  even  *'the  principal  chain"  have  no 
other  "  customary  meaning "  in  Treaties  than  "  the  water- 
parting  line  "  {la  ligne  de  partage  des  eaux). 
Argentina  ^^  already  shown,  the  second  course  of  action, 
•oiQtion.    ^j^^^  ^j.  taking  the  statement  that  **  the  Cordillera  de 

*  International  Law,  page  350. 
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los  Andes  is  the  boundary,"  as  the  paramount  rule  of  demar- 
cation could  lead  to  no  definite  result,  without  previously 
framing  a  new  Treaty  in  which  proper  rules  or  conventional 
lines  should  be  laid  down,  since  the  Experts  appointed  to  do 
the  work  of  the  demarcation  were  not  empowered  to  agree 
amicably  on  the  boundary — save  where  the  water-parting 
should  not  be  clear ;  and  if  a  **  peculiar  **  instead  of  the 
** general"  water-parting  were  accepted  as  the  meaning  of 
the  latter  expression,  any  one  of  the  numerous  bifurcations 
of  the  Cordillera  might  become  a  source  of  difficulty.  This 
point  will  be  fully  discussed  when  dealing  with  Article  3  of 
the  Protocol. 

Compooite  '^^^  ^^^  course  of  action  remains  to  be  con- 
****"*  sidered  by  the  Tribunal.  The  Chilean  Expert 
could  not,  within  the  sphere  of  his  powers,  suggest  or  accept 
such  a  course,  for,  as  a  technical  mission  had  been  entrusted 
to  him,  he  could  only  give  preference  to  and  abide  by  strictly 
technical  and  precise  conditions,  which  were  not  subject  to 
differences  of  opinion.  The  Chilean  Government  was  con- 
fident from  the  first  that  difficulties  of  this  kind  were  only 
to  be  solved  by  arbitration,  for  it  was  not  to  be  expected  that 
both  Experts  would  agree  on  the  precise  points  at  which  the 
water-divide  deviated  from  the  Cordilleras,  if  such  a  course 
had  been  accepted. 

Besides,  any  proceeding  of  this  kind  must  have  been 
agreed  to  before  beginning  the  demarcation  on  the  ground. 
However,  the  Argentine  Government  and  their  Experts 
have  preferred  to  accept  the  demarcation  along  the  water- 
parting  line  so  long  as  it  left  the  inter- Andean  valleys  on  the 
Argentine  side,  or  when  previous  circumstances  rendered  it 
wellnigh    impossible    to   pretend   anything   else,    and    then, 
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oblivious  of  every  true  principle  of  demarcation,  to  substitute 
in  place  of  this  a  long  and  confused  array  of  conditions 
extraneous  to  the  Treaty,  the  obvious,  purpose  of  which  is 
no  other  than  to  leave  on  the  Argentine  side  every  available 
acre  of  useful  territory. 

-imrn     h    -        ^  further   discrepancy  between    the   Chilean 

^^^^toSka*^*^  and  Argentine  interpretations  of  the  Treaty  lies 

corduiarM.   j^^   ^j^^   meaning   of   the   word   **  immovable "    in 

Article  6  of  the  Treaty  of  1881. 

It  is  alleged  in  the  Argentine  Statement  (page  93)  that 
the  Treaties  prescribe  that  the  boundary  should  be  *'  immov- 
able," that  such  prescription  clearly  reveals  the  *'orographical 
character  of  the  line  '*  (Arg.  Stat.,  p.  475),  and  that  **  the  line 
of  the  divortium  aquarum  is  not  an  *  immovable  *  boundary  *' 
(Arg.  Stat,  p.  490). 

As  we  have  abstained  from  touching  upon  this  point  in  the 
history  of  the  negotiation — for  it  bears  little  relation  to  its 
main  points — it  is  necessary  to  revert  to  the  documents  con- 
cerned, which  clearly  prove,  that  the  meaning  implied  by  the 
Argentine  Representative  was  never  intended. 

It  has  been  explained  (page  286)  that  the  first  proposal  for  ^l[^^J 
an  agreement — originated  at  Santiago  on  May  8,  i88r  — 
contained  a  definite  arrangement  as  to  the  boundary  and  the 
eventual  appointment  of  an  Arbitrator  for  the  sole  object  of 
allowing  certain  pecuniary  compensations  in  case  the  boundary 
line  so  agreed  should  not  be  found  to  correspond  to  the  rights 
of  each  party  ;  in  other  words,  the  boundary  as  a  whole  would 
be  'immovable*  once  the  Agreement  was  signed,  and  only 
'  pecuniary '  compensations  should  be  allowable.  The  Argen- 
tine Republic  did  not  at  once  agree  to  this,  and  insisted  that 
*territoriar  compensations  should   be   included,  while   Chile, 
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on  her  side,  persisted  in  her  first  view,  and  this  led  to  the  App.DocNo. 

'    ^  26D,  F,  H. 

final   direct   agfreement  excluding   all   idea  of  arbitration  or  App.  Doc 

.  ...  ^°'  2^*' 

compensations  either  pecuniary  or  territorial.     This  was  not 

achieved,  however,  without  a  last  alternative  being  suggested 

by   the  American  Minister  at  Santiago  on  the  3rd  of  June,  App.  Doc. 

which  would  leave  to  either  party  the  option  to  appeal  for 

compensation,  as  follows  : 

**  The  contracting  parties  reserve  their  right  to  ask,  within  three  years 
...  for  the  appointment  of  an  arbitrator,  to  the  sole  and  only  end  of 
determining,  in  view  of  the  legal  titles  exhibited  by  either  party,  to  the 
territories  lying  to  the  north  and  south  of  the  52nd  parallel,  the  pecuniary 
compensations  which  one  shall  owe  the  other,  the  boundaries  stipulated 
in  the  former  bases  being  in  any  case  to  remain  immovable^ 

When  this  proposed  7th  basis,  which  was  not  accepted  by    .\o.  26N.* 
the  Argentine  Government,  is  compared  with  Article  6  of  the 
Treaty,  no  doubt  can  remain  as  to  the  true  significance  of  the 
word  immovable,  used  in  both. 

**The  Governments  of  Chile  and  the  Argentine  Republic  shall 
perpetually  exercise  full  dominion  over  the  territories  which  respectively 
belong  to  them  according  to  the  present  Arrangement. 

"  Any  question  which  may  unhappily  arise  between  the  two  countries, 
be  it  on  account  of  the  present  Arrangement,  or  be  it  from  any  other 
cause  whatsoever,  shall  be  submitted  to  the  decision  of  a  friendly  Power ; 
but  in  any  case  the  boundary  specified  in  the  present  Agreement  shall 
remain  as  the  immovable  one  between  the  two  countries." 

In  both  bases  the  intention  is  evidently  the  same :  what- 
.  ever  question  should  in  the  course  of  events  come  to  be 
submitted  to  arbitration,  whatever  should  be  the  results  of 
arbitration,  and  even  should  it  be  discovered  in  the  course  of 
arbitration  that  either  nation  was  not  entitled  to  certain  territory 
allotted  to  her  by  the  Treaty  of  Limits,  the  boundary  agreed 
to  by  this  Treaty  was  to  remain  unaltered,  and  the  whole  of 
it  was  consequently  to  be  considered,  to  all  intents,  '  im- 
movable.' 
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And  along  what  kind  of  physical  features  was  this 
**  immovable  "  boundary  to  run  ?  The  Treaty  prescribes  it : 
viz.,  the  Cordillera  as  far  as  the  52nd  parallel  this  parallel  as 
far  as  the  70th  meridian,  a  straight  line  to  Mount  Aymond,  a 
chain  of  hillocks  as  far  as  Mount  Dinero,  a  broken  line  to 
Dungeness  Point,  a  line  across  the  entrance  of  the  Straits  to 
Cape  Espiritu  Santo,  a  meridional  line  across  Tierra  del 
Fuego  as  far  as  Beagle  Channel,  and  a  line  by  water  along 
Beagle  Channel.  The  *  immovable '  boundary,  then,  em- 
braces mountains,  plains,  hillocks  and  stretches  of  water  ;  and 
there  never  could  have  been  the  least  intention  on  the  part  of 
the  negotiators  who  made  use  of  that  term,  to  imply  that  the 
whole  boundary  line  must  necessarily  run  along  '  the  immov- 
able *  masses  of  the  Cordillera. 

It  is  thus  proved  by  documentary  evidence,  that  in  the 
preliminary  drafts  as  well  as  in  the  text  of  the  Treaty  in  force 
the  term  *  immovable  *  is  applied  to  the  whole  boundary, 
including  those  portions  of  a  purely  artificial  character, 
where  no  '  immovable  *  landmarks  have  been  placed  by 
nature,  and  that  consequently  the  word  refers,  not  to  the 
physical  features  of  the  ground,  but  to  the  rules  for  determin- 
ing the  boundary,  and  especially  that  no  subsequent  proposal 
for  transferring  the  boundary  along  the  52nd  parallel  to  any 
other  locality  could  be  entertained,  even  as  a  compromise  for 
the  settlement  of  any  other  qtustion  that  might  arise. 

The  term  *  immovable '  was  never  intended  to  be  exclu- 
sively applied  to  the  section  of  the  boundary  which  runs 
along  the  Cordilleras,  and  consequently  it  has  no  connection 
whatever  with  the  orographical  or  hydrographical  character 
of  that  section  of  the  boundary. 
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\  S  the  Tribunal  is  not  called  upon  to  apply  the  provisions 
-^  ^  of  this  Convention,  it  might  consequently  appear  that 
its  true  interpretation  need  not  be  discussed  here.  Still,  as 
the  powers  of  the  Experts  to  mark  out  the  boundary  line 
north  of  the  52nd  parallel  are  primarily  derived  from  this  Con- 
vention, and  as  these  powers  have  been  greatly  exaggerated 
and  misrepresented  by  the  Argentine  Representative  with  the 
object  of  showing  that  the   Argentine   Expert   was  justified 

both  in  his  various  interpretations  of  the  Treaty,  and  in  his 
departure  from  these  interpretations,  it  will  be  convenient  to 

state  the  true  scope  of  those  powers,  side  by  side  with  the  text 

of  the  Convention. 

tteBmrtL        Article  3  of  this  Agreement  says  : 

"  The  Experts  shall  carry  out  on  the  ground  the  demarcation  of  the 
lines  indicated  in  Articles  i,  2,  and  3  of  the  Boundary  Treaty." 

As  already  stated  before,  by  virtue  of  Clause  4  of  the 
Convention  the  Experts  were  empowered  to  "  intrust  the 
execiftion  of  the  works ''  to  their  Assistants,  and  were  im- 
plicitly ordered  to  give  to  the  latter  "  Instructions  in  writing  " 
framed  by  common  accord. 

Consequently  the  Experts  had  faculties  extending  to  two 
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points  only  so  far  as  the  boundary  line  north  of  the  52nd 
parallel  was  concerned. 

1.  According  to  the  Treaty,  to  solve  amicably  the  diffi- 
culties that  might  arise  in  stated  cases  where  the  water- 
divide  should  not  be  clear.  This  faculty  was  further  defined 
in  1893  ^y  Article  3  of  the  Protocol;  the  text  of  which  need 
not  be  discussed  here. 

2.  According  to  the  Convention,  to  mark  out,  or  cause 
their  assistants  to  mark  out,  in  accordance  with  their  written 
instructions,  the  line  indicated  in  Article  i  of  the  Boundary 
Treaty. 

Confining  the  present  discussion  to  this  last  point,  the  first 
important  conclusion  to  be  drawn  from  the  examination  of  the 
Text  is  that  both  Governments  in  1888  clearly  understood 
that  the  Treaty  of  \%%\  indicated  a  line  of  boundary  to  the 
north  of  the  52  nd  parallel. 

The  sentence  italicized  clearly  reveals  that  neither 
Government  had  the  remotest  idea  of  empowering  the 
Experts  to  determine  a  boundary  according  to  '*a  study  of 
orographical  features,"  much  less  of  taking  into  account 
tradition,  justice,  equity,  or  political  and  strategic  considera- 
tion of  any  kind.  The  Treaty  simply  indicated — that  is  10 
say  defined — a  line^  and  the  Experts  were  appointed  to  mark 
out  that  line  and  nothing  more. 

If  the  Experts  were  not  agreed  as  to  the  meaning  of  the 
definition,  of  course  no  line  could  be  traced  ;  but  if  they  were, 
neither  of  them  could  object  to  the  line  on  the  ground  that  it 
was  not  in  accordance  with  tradition,  or  was  not  equitable,  or 
just,  or  safe,  or  consistent  with  statements  of  a  general 
character  found  in  the  Treaty.  All  these  points  concerned 
not  the    Experts,   but  the  negotiators  of  the  Treaty ;  it  was 
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solely  for  the  latter  to  consider  whether  the  principle 
adopted  for  the  demarcation  was  consistent  with  historical 
antecedents  and  with  the  safety  of  the  State,  and  whether 
there  was  no  danger  of  its  leading  the  demarcators  'outside 
the  most  desirable  orographic  features. 

The  Convention  of  1888  recognized  this,  and  made  no 
allusion  to  a  natural  frontier,  but  solely  to  a  line  of  demar- 
cation. To  use  Martens'  expressions,  the  **  natural  frontier  " 
had  **  acquired  a  conventional  and  artificial  character "  in 
consequence  of  the  Treaty  of  demarcation,  in  which  it  was 
defined  according  to  the  customary  Spanish  formula  by  the 
water-parting  principle.  The  sole  business  of  the  Experts 
then  was  to  mark  out  on  the  ground  the  line,  as  defined,  if 
they  were  agreed  as  to  the  meaning  of  the  definition ;  and  if 
not,  to 

**  communicate  immediately  with  their  Governments,  so  that  the  latter 
may  proceed  to  appoint  the  third  party  who  is  to  settle  the  difference 
according  to  the  Boundary  Treaty."     (Clause  6  of  the  Convention.) 

Attention  is  therefore  called  to  the  fact  that  the  Argen- 
tine Representative's  assertion  that  the  "  main  object  **  of  the 
Experts  being  **  the  study  of  the  orographic  features  which 
constitute  the  international  boundary'*  (Arg.  Stat,  page  233), 
has  no  foundation  whatever  in  the  Convention  of  1888.  The 
manifest  assumption  in  Article  i  of  the  Boundary  Treaty — 
that  the  frontier  line  indicated  therein  to  the  North  of  the 
52nd  parallel  had  a  necessary  and  unequivocal  existence  on 
the  ground,  save  where  the  water-divide  should  not  be  clear, 
and  consequently  could  be  no  other  than  the  water-divide 
itself — was  confirmed  by  the  terms  of  the  Convention,  with 
the  one  qualification  that  in  1881  it  was  not  thought  necessary 
to  place  landmarks  on  the  ground  except  where  the  boundary 
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points  only  so  far  as  the  boundary  line  north  of  the  52nd 
parallel  was  concerned. 

1.  According  to  the  Treaty,  to  solve  amicably  the  diffi- 
culties that  might  arise  in  stated  cases  where  the  water- 
divide  should  not  be  clear.  This  faculty  was  further  defined 
in  1893  ^y  Article  3  of  the  Protocol;  the  text  of  which  need 
not  be  discussed  here. 

2.  According  to  the  Convention,  to  mark  out,  or  cause 
their  assistants  to  mark  out,  in  accordance  with  their  written 
instructions,  tlie  line  indicated  in  Article  i  of  the  Boundary 
Treaty. 

Confining  the  present  discussion  to  this  last  point,  the  first 
important  conclusion  to  be  drawn  from  the  examination  of  the 
Text  is  that  both  Governments  in  1888  clearly  understood 
that  the  Treaty  d?/"  1881  indicated  a  line  of  boundary  to  the 
north  of  the  52  nd  parallel. 

The  sentence  italicized  clearly  reveals  that  neither 
Government  had  the  remotest  idea  of  empowering  the 
Experts  to  determine  a  boundary  according  to  *'a  study  of 
orographical  features,"  much  less  of  taking  into  account 
tradition,  justice,  equity,  or  political  and  strategic  considera- 
tion of  any  kind.  The  Treaty  simply  indicated — that  is  10 
say  defined — a  line,  and  the  Experts  were  appointed  to  mark 
out  that  line  and  nothing  more. 

If  the  Experts  were  not  agreed  as  to  the  meaning  of  the 
definition,  of  course  no  line  could  be  traced  ;  but  if  they  were, 
neither  of  them  could  object  to  the  line  on  the  ground  that  it 
was  not  in  accordance  with  tradition,  or  was  not  equitable,  or 
just,  or  safe,  or  consistent  with  statements  of  a  general 
character  found  in  the  Treaty.  All  these  points  concerned 
not  the   Experts,  but  the  negotiators  of  the  Treaty ;  it  was 
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solely  for  the  latter  to  consider  whether  the  principle 
adopted  for  the  demarcation  was  consistent  with  historical 
antecedents  and  with  the  safety  of  the  State,  and  whether 
there  was  no  danger  of  its  leading  the  demarcators  'outside 
the  most  desirable  orographic  features. 

The  Convention  of  1888  recognized  this,  and  made  no 
allusion  to  a  natural  frontier,  but  solely  to  a  line  of  demar- 
cation. To  use  Martens'  expressions,  the  **  natural  frontier  *' 
had  **  acquired  a  conventional  and  artificial  character "  in 
consequence  of  the  Treaty  of  demarcation,  in  which  it  was 
defined  according  to  the  customary  Spanish  formula  by  the 
water-parting  principle.  The  sole  business  of  the  Experts 
then  was  to  mark  out  on  the  ground  the  line,  as  defined,  if 
they  were  agreed  as  to  the  meaning  of  the  definition ;  and  if 
not,  to 

**  communicate  immediately  with  their  Governments,  so  that  the  latter 
may  proceed  to  appoint  the  third  party  who  is  to  settle  the  difference 
according  to  the  Boundary  Treaty."     (Clause  6  of  the  Convention.) 

Attention  is  therefore  called  to  the  fact  that  the  Argen- 
tine Representative's  assertion  that  the  "  main  object "  of  the 
Experts  being  **  the  study  of  the  orographic  features  which 
constitute  the  international  boundary"  (Arg.  Stat,  page  233), 
has  no  foundation  whatever  in  the  Convention  of  1888.  The 
manifest  assumption  in  Article  i  of  the  Boundary  Treaty — 
that  the  frontier  line  indicated  therein  to  the  North  of  the 
52  nd  parallel  had  a  necessary  and  unequivocal  existence  on 
the  ground,  save  where  the  water-divide  should  not  be  clear, 
and  consequently  could  be  no  other  than  the  water-divide 
itself — was  confirmed  by  the  terms  of  the  Convention,  with 
the  one  qualification  that  in  1881  it  was  not  thought  necessary 
to  place  landmarks  on  the  ground  except  where  the  boundary 
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points  only  so  far  as  the  boundary  line  north  of  the  52nd 
parallel  was  concerned. 

1.  According  to  the  Treaty,  to  solve  amicably  the  diffi- 
culties that  might  arise  in  stated  cases  where  the  water- 
divide  should  not  be  clear.  This  faculty  was  further  defined 
in  1893  ^y  Article  3  of  the  Protocol,  the  text  of  which  need 
not  be  discussed  here. 

2.  According  to  the  Convention,  to  mark  out,  or  cause 
their  assistants  to  mark  out,  in  accordance  with  their  written 
instructions,  tfu  line  indicated  in  Article  i  of  the  Boundary 
Treaty. 

Confining  the  present  discussion  to  this  last  point,  the  first 
important  conclusion  to  be  drawn  from  the  examination  of  the 
Text  is  that  both  Governments  in  1888  clearly  understood 
that  the  Treaty  of  \%%i  indicated  a  line  of  boundary  to  the 
north  of  the  52  nd  parallel. 

The  sentence  italicized  clearly  reveals  that  neither 
Government  had  the  remotest  idea  of  empowering  the 
Experts  to  determine  a  boundary  according  to  '*  a  study  of 
orographical  features,"  much  less  of  taking  into  account 
tradition,  justice,  equity,  or  political  and  strategic  considera- 
tion of  any  kind.  The  Treaty  simply  indicated — that  is  10 
say  defined — a  line,  and  the  Experts  were  appointed  to  mark 
out  that  line  and  nothing  more. 

If  the  Experts  were  not  agreed  as  to  the  meaning  of  the 
definition,  of  course  no  line  could  be  traced  ;  but  if  they  were, 
neither  of  them  could  object  to  the  line  on  the  ground  that  it 
was  not  in  accordance  with  tradition,  or  was  not  equitable,  or 
just,  or  safe,  or  consistent  with  statements  of  a  general 
character  found  in  the  Treaty.  All  these  points  concerned 
not  the   Experts,  but  the  negotiators  of  the  Treaty ;  it  was 
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solely  for  the  latter  to  consider  whether  the  principle 
adopted  for  the  demarcation  was  consistent  with  historical 
antecedents  and  with  the  safety  of  the  State,  and  whether 
there  was  no  danger  of  its  leading  the  demarcators  'outside 
the  most  desirable  orographic  features. 

The  Convention  of  1888  recognized  this,  and  made  no 
allusion  to  a  natural  frontier,  but  solely  to  a  line  of  demar- 
cation. To  use  Martens'  expressions,  the  **  natural  frontier  '' 
had  **  acquired  a  conventional  and  artificial  character "  in 
consequence  of  the  Treaty  of  demarcation,  in  which  it  was 
defined  according  to  the  customary  Spanish  formula  by  the 
water-parting  principle.  The  sole  business  of  the  Experts 
then  was  to  mark  out  on  the  ground  the  line,  as  defined,  if 
they  were  agreed  as  to  the  meaning  of  the  definition ;  and  if 
not,  to 

"  communicate  immediately  with  their  Governments,  so  that  the  latter 
may  proceed  to  appoint  the  third  party  who  is  to  settle  the  difference 
according  to  the  Boundary  Treaty."     (Clause  6  of  the  Convention.) 

Attention  is  therefore  called  to  the  fact  that  the  Argen- 
tine Representative's  assertion  that  the  "  main  object "  of  the 
Experts  being  "  the  study  of  the  orographic  features  which 
constitute  the  international  boundary"  (Arg.  Stat,  page  233), 
has  no  foundation  whatever  in  the  Convention  of  1888.  The 
manifest  assumption  in  Article  i  of  the  Boundary  Treaty — 
that  the  frontier  line  indicated  therein  to  the  North  of  the 
52nd  parallel  had  a  necessary  and  unequivocal  existence  on 
the  ground,  save  where  the  water-divide  should  not  be  clear, 
and  consequently  could  be  no  other  than  the  water-divide 
itself — was  confirmed  by  the  terms  of  the  Convention,  with 
the  one  qualification  that  in  1881  it  was  not  thought  necessary 
to  place  landmarks  on  the  ground  except  where  the  boundary 
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line  might  not  be  clear,  while  in  1888  the  expediency  of 
carrying  out  the  demarcation  along  the  whole  line  was 
recognized.  •^• 

If  the  circumstances  related  in  the  preceding  chapters  are 
called  to  mind,  the  motives  that  justified  the  need  for  this 
demarcation,  arising  from  events  which  had  occurred  since 
1881,  are  evident  enough.  Argentine  geographers  and 
military  men,  such  as  Colonels  Olascoaga  and  Godoi,  had 
given  official  and  public  information  as  to  the  temporary  errors 
that  had  occurred,  and  might  occur  again,  with  reference  to 
the  identification  of  the  real  water-parting  line  in  the  densely 
wooded  territories  where  the  headwaters  of  the  Chilean  and 
Argentine  southern  rivers  were  interlocked.  And  thence 
arose  the  necessity  of  marking  out  this  line. 

When  it  is  further  remembered  that,  at  the  time  of  the 
Convention,  in  1888,  recent  explorations  of  the  Cordilleras, 
such  as  those  made  by  Ave  Lallemant,  Rohde,  Fontana, 
Lista,  Moyano.  etc.,  on  the  Argentine  side  had  rendered  more 
evident  the  complexity  of  the  orographical  structure  of  the 
Southern  Andes,  it  is  inconceivable  that — if  the  selection  of  a 
convenient  orographic  political  and  strategical  frontier  among 
the  several  ranges  of  the  Cordillera  had  been  intended— the 
negotiators  of  1888  would  have  defined  a  mission  so  full  of 
responsibilities  and  difficulties  by  merely  saying  that  the 
Experts  should  "  demarcate  on  the  ground  the  line  indicated  " 
in  a  former  Treaty.  Surely — since  Argentine  explorers,  like 
Captain  Rohde,  had  called  in  question  the  very  existence 
of  "the  'rear  Cordillera''  east  of  Reloncavi  Inlet,  and 
maintained  that  Mount  Tronador  itself  was  not  in  the  main 
chain — if  a  merely  orographic  solution  had  been  thought  of, 
neither  of  the   negotiators  could  have  been  so  content  with 
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such  an  imperfect  and  even  misleading  statement  concerning 
the  probable  difficulties  attending  this  kind  of  solution,  as  to 
call  it  '*  demarcation  of  a  line/*  If,  in  1888,  the  yet  undefined 
and  still  undefinable  *  highest  crest  watershed  *  boundary 
had  been  intended  by  the  negotiators,  they  should  not  have 
appointed  Experts  to  *  mark  out  a  line,'  but  Commissioners  to 
conduct  an  orographical  inquiry,  and  powers  should  have  been 
conferred  on  these  Commissioners  to  decide  in  each  case 
which  was  the  *  highest  crest  ridge,*  since  Nature  has  not 
been  compelled  to  arrange  the  Cordilleras  so  that  they  be 
easily  classified  by  the  height  of  their  crests,  while  she  has 
been  compelled  to  cause  the  waters  to  flow  therefrom,  either 
to  one  side  or  to  the  other,  to  Chile  or  to  the  Argentine 
Republic. 


CHAP.  XXII. 


Chapter  XXIII. 

INTERPRETATION  OF  THE  TEXT  OF  THE  PROTOCOLS 

OF  1893  AND  1895. 

THE  differences  in  translations  observable 
with  respect  to  Article  i  of  the  Treaty  are, 
of  course,  repeated  in  Article  i  of  the  Protocol.  The  error 
incurred  when  translating  "  vertientes  "  by  **  slopes  '*  is  here 
rendered  more  apparent  by  the  fact  that,  in  the  second  para- 
graph, *  vertientes  *  are  evidently  included  in  the  enumeration 
of  '  all  the  waters,'  when  it  is  said  : 

"  Consequently   ...    all  the  lands  and  all  the  waters,  to  wit :  lakes, 
lagoons,  rivers  and  parts  of  rivers,  brooks,  '  vertientes '  lying  to  the  east, 


^Cw«      •     •      • 


If  there  had  been  the  intention  of  enumerating  the 
various  kinds  of  *  lands  *  as  well  as  the  various  kinds  of 
*  waters,'  the  former  should  have  been  enumerated  in  the  first 
and  not  in  the  last  place,  otherwise  the  phrase  would  not  be 
grammatically  correct.  Besides,  it  would  be  inexplicable  that 
'slopes'  should  have  been  singled  out  from  all  the  forms  of 
lands  with  no  apparent  object ;  whereas  *  springs,'  which  is 
the  Chilean  translation,  fits  in  quite  in  its  proper  place  in  an 
enumeration  of  *  waters '  graduated  in  their  degree  of  import- 
ance :  '*  Lakes,  lagoons,  rivers  and  parts  of  rivers  [their 
upper,  middle  and  lower  course],  brooks,  sprhigsy  It  will 
also   be   remembered    that   the   same    translation    has   been 

CHAP.   XXIII.  '*• 


THE    PROTOCOLS    OF    1893   AND    1895.  701 

accepted  in  the  Misiones  *  Argentine  Evidence/  notably  in 
Article  18  of  the  Treaty  of  1750,  where  all  the  "springs 
[yertientes]  falling  to  the  Orinoco ''  are  said  to  belong  to  Spain, 
and  **  those  running  to  the  Maranon  "  ^  to  Portugal. 

The  only  other  discrepancy  worth  noticing  in  the  trans- 
lation of  the  Protocol  occurs  in  Article  2,  where  the 
**  sovereignty  of  each  state  over  the  respective  littoral  "  is 
referred  to.  In  the  Argentine  version,  the  Spanish  word 
"  littoral  '*  is  rendered  by  '*  coast  line,"  an  expression  whose 
meaning  is  evidently  more  restricted  than  the  literal  transla- 
tion. As  the  word  '*  littoral "  exists  in  English,  this  Argentine 
translation  must  be  regarded  as  a  weak  attempt  to  convey 
to  the  Tribunal  the  idea  that,  in  framing  the  Protocol,  Chile 
did  not  pretend  to  anything  more  than  the  possession  of  the 
**  coast  line  "  or  seashore,  whereas  the  comprehensive  terms 
*•  coast  "  and  **  littoral  *'  were  always  used  in  the  negotiations. 
The  meaning  of  the  term  **  littoral  '*  is  even  broader  in  Spanish 
than  in  English;  in  South  American  countries  the  provinces 
having  access  to  the  coast  are  frequently  called  "  littoral 
provinces  "  in  official  documents. 

The  first  clause  of  the  Protocol  consists  of  two 
oftiie      periods.       The    meaning    of   the    first    period    is 

ProtoooL 

clear  enough  ;  it  bears  testimony  to  the  common 
desire  of  both  Governments  in  1893  to  respect  and  carry 
into  execution  the  principle  of  demarcation  agreed  to  in 
1 88 1.  There  had  been  no  discussion  about  this  duringf  the 
negotiations  ;  and  its  final  wording  is  substantially  identical 


*  These  are  the  Argentine  translations  of  the  Spanish  :  "  las  vertientes  que 
caiman  al  Orinoco^''  and  "  las  que  caigan  al  Marafion  /' 
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with  that  which  was  proposed  at  first  by  the  Chilean  Expert. 
(Arg.  Stat.  p.  295.) 

The  origin  of  the  second  paragraph  has  been  fully  ex- 
plained in  Chapter  XIV.  Moreover,  the  statement  it  con- 
tains is  put  forward  as  a  *  consequence '  of  the  statement  of 
the  first  paragraph,  and  cannot  be  interpreted  separately.  It 
is  a  consequential  and  subordinate  statement,  not  a  definitional 
one ;  it  contains  no  special  instruction  for  the  Experts,  nor 
does  it  mention  any  exception  to  be  made  in  the  strict  appli- 
cation of  the  "  invariable  rule "  of  the  former  statement, 
which  must  be  interpreted  entirely  by  itself. 

The  first  question  which  arises  with  respect  to  the  text 
of  the  first  paragraph  is  :  Which  is  the  "  principle  "  that  the 
Experts  and  Sub-Commissions  are  required  to  observe  as 
an  *'  invariable  rule  *'  ?  When  the  quotations  of  the  Treaty 
contained  in  the  aforesaid  paragraph  are  separated,  the 
meaning  is  so  clear  that  any  doubt  on  the  point  seems  to  be 
impossible. 

"It  being  provided  by  Article  i  of  the  Treaty  of  the  23rd  of  July 
1 88 1  that 

(i)  "*the  boundary  between  Chile  and  the  Argentine  Republic  is 
from  North  to  South,  as  far  as  the  52nd  parallel  of  latitude,  the 
Cordillera  de  los  Andes.* 

"  and  that, 

(2)  "*the  boundary  line  shall  run  along  the  highest  summits  of  the 
said  Cordillera  which  divide  the  waters,  and  shall  pass  between  the 
sources  flowing  down  to  either  side,' 

**  the  Experts  and  Sub- Commissions  shall  hold  this  principle  SJsU 
prindpio]  as  the  invariable  rule  in  their  proceedings." 

The  comment  of  the  Argentine  Representative  (Arg. 
Stat.,  p.  268)  on  this  paragraph  is  as  follows  : 

"This  first  part  of  Article  i  of  the  Protocol  of  1893  perhaps 

iBTMlable     completes  and  makes  clear  the  first  part  of  Article  i  of  the  Treaty 

rnto.         Qf  1 88 1,  for  by  placing  between  inverted  commas  the  text  of 
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the  said  Article,  and  adding  the  words  *and  that,'  thus  dividing 
the  sentence,  it  is  clearly  determined  that  the  principle  to  be  followed 
by  the  Experts  and  the  Sub-Commissions  in  the  demarcation  is  that 
which  declares  the  Cordillera  de  los  Andes  to  be  the  boundary  between 
the  two  nations." 

From  the  point  of  view  of  the  construction  of  the  sen- 
tence the  conclusion  of  the  Argentine  Representative  is 
untenable,  even  admitting,  for  argument's  sake,  that  the 
quotation  (i)  involves  a  principle  of  demarcation ;  as  it  cannot 
be  denied  that  quotation  (2)  also  involves  a  principle,  how 
can  it  be  pretended  that  when  principles  (i)  and  (2)  are 
successively  quoted,  the  word  this  refers  to  the  former  and 
not  to  the  latter  ? 

Admitting,  then,  two  principles  to  have  been  mentioned, 
'  this  principle  '  (liste^  principio)  cannot  but  refer  to  the  second  ; 
when  referring  to  the  first,  *  that '  or  *  the  former  principle  * 
(aquel  principio)  would  be  the  correct  form  of  expression. 

As  a  matter  of  fact,  however,  the  first  quotation  from 
the  Treaty,  being  merely  a  general  statement,  does  not  in- 
volve a  *  principle '  of  demarcation.  Although  this  conclusion 
is  almost  a  truism,  it  can  be  verified  both  by  the  text  of  the 
Protocol  itself,  and  by  the  technical  meaning  of  both  quota- 
tions ;  the  latter  has  been  already  done  in  the  preceding 
chapter,  and  need  not  be  repeated  here. 

If  the  'principle'  to  be  followed  as  an  'invariable  rule' 
for  the  demarcation    had    been    contained    in  the    quotation 


'  The  Spanish  pronoun  *  iste^  is  always  meant  to  refer  to  the  last  quoted  noun 
or  sentence.  Senor  Bello  lays  down  the  rule  in  this  manner :  "  Si  se  trata  de 
reproducir  dos  ideas  communicadas  poco  tiempo  antes,  nos  servimos  ordinaria- 
mente  de  hte  \  de  aquel^  o  de  ^sio  i  aquello  :  hte^  SstOy  muestran  la  idea  que  dista 
menos  del  memento  de  la  palabra  ;  aquel  aquello^  la  otra  idea  :  ^Divididos  estaban 
caballeros  i  escuderos,  htos  contdndose  sus  trabajos,  i  aquellos  sus  amores' 
(Cervantes)."     (Bello,  Gramdtica  Casiellanay  §  130  e,) 
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(i)  from  the  Treaty,  according  to  the  negotiators  of  the 
Protocol  it  would  have  been  not  only  unnecessary  but  con- 
fusing to  make  the  second  quotation.  Moreover  had  such 
been  their  intention,  the  Article  would  have  been  framed 
thus : 

"It  being  provided,  etc.  .  .  .  that  the  boundary,  etc.  .  .  ,  is  the  Cor- 
dillera of  the  Andes,  the  Experts  and  their  assistants  shall  hold  this 
principle  as  the  invariable  rule,  etc." 

The  introduction  of  the  second  quotation,  as  a  separate 
sentencey  divided  by  the  words  "and  that,"  and  the  reference 
to  the  latter  sentence  by  the  pronoun  this,  clearly  shows,  on 
the  contrary,  that  this  sentence  alone  —  and  not  the  first, 
nor  even  both  together — contains  the  principle  to  be  followed 
as  an  'invariable  rule.'  It  may,  perhaps,  be  well  to  observe 
that  the  argument  cannot  be  reversed,  and  the  objection 
made  that  if  the  second  sentence  contained  the  principle, 
there  was  no  need  to  insert  the  first.  This  insertion  was 
necessary  for  two  reasons  ;  in  the  first  place,  because  the 
principle  was  not  to  be  followed  as  an  *  invariable  rule '  for  the 
whole  of  the  demarcation,  but  only  through  the  extent  men- 
tioned in  the  first  sentence,  that  is  **as  far  as  the  52  nd 
parallel "  ;  in  the  second  place,  quotation  (2)  standing  alone 
would  have  no  complete  sense,  since  "  said  Cordillera " 
refers  to  an  expression  of  quotation  (i)  which  could  not 
consequently  be  omitted. 

Thus,  if  unimpeachable  conclusions  are  to  be  derived 
from  the  construction  of  Article  i  of  the  Protocol,  they  can- 
not be  other  than,  firstly,  that  there  must  be  a  true  principle 
of  demarcation  in  the  Treaty,  since  it  is  prescribed  that  such 
principle  must  be  followed  as  an  invariable  rule ;  and 
secondly,  that  the  principle  can  only  be  to  follow  the  water- 
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divide  and  not  the  crests  of  the  Cordillera  because — even  if 
the  latter  were  assumed  to  be  a  principle  —  the  reference 
cannot  be  construed  as  being  made  with  regard  to  it,  and,  as 
a  matter  of  fact,  it  cannot  be  regarded  as  a  principle. 

The  text  of  the  Protocol  contains  additional  proof  that 
the  declaration  that  the  Cordillera  is  the  boundary  between 
the  two  nations  is  not  the  principle  to  be  followed  as  an  in- 
variable rule  as  far  as  the  52nd  parallel.  This  proof  is 
found  in  the  final  sentence  of  Article  2,  where  it  is  clearly 
stated  that  at  least  a  section  of  the  boundary  may  lie 
outside  of  the  Cordillera  ;  as  a  consequence  the  latter  is 
not  the  invariable  rule  as  far  as  the  52nd  parallel.  Never- 
theless there  must  be  a  principle  of  demarcation  susceptible 
of  being  construed  as  an  **  invariable  rule  of  demarcation  *' 
consistent  with,  or  at  least  not  irreconcilable  with,  an  occa- 
sional departure  from  the  Cordillera.  Otherwise,  seeing  that 
it  is  stipulated  not  as  a  modification  but  rather  as  the  proper 
fulfilment  of  the  Treaty  of  Limits  of  1881,  there  would  be  a 
flagrant  contradiction  between  the  recommendation  of  the 
first  Article  and  the  supposition  made  in  the  second. 
Bau  on  Moreover,    the    bare   statement   that   a   given 

**'o?d2**  Cordillera  forms  a  boundary  has  never  been  held 
by  itself  as  a  principle  of  demarcation  in  the  light 
of  International  Law.  Hall  textually  states  that,  when  the 
boundaries  of  State  territories  are  defined  by  ranges  of  hills, 
more  than  one  principle  of  demarcation  is  possible.  This  amounts 
to  an  emphatic  denial  of  the  assertion  to  the  contrary  made 
by  the  Argentine  Representative.  Far  from  being  in  itself 
a  principle  of  demarcation,  any  general  definition  such  as 
that  *  the  Cordillera  de  los  Andes  is  the  boundary,'  merely 
shows — acording  to    Hall   (and  other  authorities   on    Inter- 
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national  Law)  —  that,  in  the  absence  of  an  express 
agreement  to  the  contrary,  it  is  understood  that  "  the  wat^r- 
divide  constitutes  the  frontier."  Thus  it  is  seen  that,  in  the 
same  sentence,  Hall  states  implicitly  that  the  definition  of  a 
boundary  by  ranges  of  hills  is  not  a  sufficient  principle 
of  demarcoUion — since  he  asserts  that  more  than  one  can  be 
followed — and  that  the  rule  of  the  water-divide  is  a  sujficient 
principle  of  demarcation — since  it  is  the  accepted  rule  which 
provides  for  instances  in  which  **  there  is  doubt  or  ignorance 
as  to  the  frontier  which  may  be  justly  claimed  "  ^ 

TiM  The   difference   so   clearly  expressed  by   Hall 

aeoording    between  the   ** general  definition"  of  a  boundary 

to  the 

BAsotiatoni  and  a  true  **  principle  of  demarcation  "  that  allows 

of  the 

Treaty,  of  no  ambiguity,  is  also  implicitly  acknowledged  by 
all  the  authorities  on  International  Law  quoted  in  our  first 
Statement,  as  well  as  by  the  first  negotiators  of  the  Treaty 
of  Limits,  Senores  Barros  Arana  and  Irigoyen,  in  1876.  It 
will  be  remembered  that  in  June  of  that  year  Senor  Irigoyen 
expressed  the  desire  of  his  Government,  that,  in  case  of  a 
formal  Agreement  being  arrived  at,  **a  general  principle  for 
the  demarcation  of  the  boundary  along  the  whole  extent  of  the 
Cordillera  should  be  fixed  therein  "  (z/.  p.  244).  On  that  occa- 
sion the  "  culminating  points  "  and  the  **  water-parting  line  " 
were  mentioned  as  possible  bases  for  such  a  principle,  and,  in 
the  formula  finally  accepted  in  1881,  the  first  expression  is 
clearly  subordinated  to,  and  qualified  by,  the  latter.  Irre- 
spective of  this,  however,  the  fact  remains  that  according 
to  Senores  Barros  Arana  and  Irigoyen,  the  declaration  of 
the  Cordillera  being  a  boundary  did  not  constitute  a  *  prin- 

*  W.  E.  Hall,  Treatise  on  International  Law ^  Oxford  (1895),  p.  127. 
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ciple  of  demarcation/  since  they  acknowledged  that  some 
principle  was  necessary  for  the  demarcation  of  the  boundary 
along  the  Cordillera. 

In  all  the  subsequent  negotiations  this  was  recognized, 
and  one  of  the  Argentine  statesmen  who  took  a  prominent 
part  in  some  of  them  as  Minister  for  Foreign  Affairs,  Dr. 
Rufino  de  Elizalde,  repeated  in  1881  that 

"  the  divisory  line  between  the  Captaincy-General  and  the  Viceroyalty 
of  Buenos  Aires,  long  before  18 10,  was  the  Cordillera  de  los  Andes, 
the  divortia  aquarum  being  the  rule  for  determining  itj"  * 

So  also  did  the  writers  Bermejo  and  Quesada,  who  have 
been  quoted  elsewhere. 

Thus,  according  to  the  logical  interpretation  of  the  texts 
of  both  Treaty  and  Protocol,  as  well  as  their  historical 
antecedents,  the  only  principle  of  demarcation  along  the 
Cordillera  contained  in  the  former  is  the  principle  of  the 
water-parting,  the  **  divortium  aquarum "  rule  contained  in 
the  second  of  the  two  quotations  to  which  Article  i  of  the 
Protocol  refers. 

To  sum  up.  Article  1  of  the  Protocol  begins  by  quoting 
as  separate  sentences  two  phrases  from  the  Treaty  of  i88i, 
the  first  of  which  is  a  definition  of  the  boundary  in  general 
terms  which,  according  to  International  Law,  allow  of  mare 
than  one  principle  of  demarcation  to  be  followed  ;  the  second 
phrase,  when  its  terms  are  given  the  meaning  customary  in 
Spanish- American  Treaties  and  in  the  official  language  of 
both  countries  concerned,  coincides  exactly  with  the  principle 
of  demarcation  recommended  by  International  Law  in  such 
cases.     And  yet  when,  after  the  two  phrases  are  separately 

*  Revista  de  Buenos  Aires ^  1881. 
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quoted,  the  text  of  the  Protocol  proceeds  to  say  ^Hhis  principle 
shall  be  held  as  the  invariable  rule/'  the  Argentine  Repre- 
sentative, in  defiance  of  grammar  and  logic,  refuses  to 
acknowledge  any  other  principle  of  demarcation  but  the 
general  definition  contained  in  the  first  sentence,  and  pretends 
that  all  the  work  of  demarcation  must  be  governed  by  a 
general  definition  which  allows  of  more  than  one  principle 
of  demarcation  being  followed,  and  has  been  acknowledged 
to  be  insufficient  for  the  purpose  of  demarcation  ever  since 
the  earlier  negotiations  for  a  Treaty  of  Limits  were  opened 
in  i876. 

The  Argentine  Representative  may  allege 
^j![[^^  that  the  principle  of  demarcation  selected  in 
1877  and  embodied  in  the  Treaty  of  1881  does 
not  lead  to  the  general  coincidence  of  the  frontier  line  with 
the  *  highest  summits  of  the  Cordillera,'  as  the  lack  of  geo- 
graphical knowledge  of  the  time  might  have  led  to  expect ; 
he  may  observe  that  in  central  Patagonia  the  *  real  water- 
parting  line,'  which  alone  represents  that  principle,  deviates 
further  east  of  the  position  in  which  the  maps  of  the  time  of 
the  Agreement  placed  it ;  and  he  may  also  discuss  whether 
the  border  of  the  high  plateaus  and  the  depressions  between 
them  may  or  may  not  be  properly  called  Cordillera.  After 
weighing  the  value  of  these  considerations,  which  in  sub- 
stance amounts  to  establishing  that  the  negotiators  of  the 
Treaty,  in  the  absence  of  accurate  data,  did  not  foresee 
all  the  consequences  of  the  application  of  the  principle  of 
demarcation  which  they  were  adopting,  the  Tribunal  will 
judge  whether  they  can  possibly  prevail  against  the  strict 
application  of  the  Treaties.  They  will  determine  whether 
a  principle  which  was  selected  to  decide  cases  of  doubtful 
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dominion  in  the  frontier  region — and  which  fulfils  its  object 
of  solving  them — can  be  set  aside  by  virtue  of  considerations 
so  secondary  as  those  which  derive  from  the  eventuality  that 
an  anticipation  of  the  negotiators  of  the  Treaty  be  not 
totally  realized  (an  assumption  which  was  not  the  circum- 
stance that  determined  their  decision  in  favour  of  the 
principle  of  demarcation  which  they  selected),  and  from  the 
further  fact,  of  even  less  importance,  that  maps  which  do 
not  figure  as  a  basis  or  precedent  explaining  the  Treaty  con- 
tain errors  respecting  the  location  of  the  water-parting  line. 

But,  even  if  the  accuracy  of  the  Argentine  Representa- 
tive's observations  on  a  point  of  such  secondary  character 
were  admitted,  he  is  clearly  not  justified  in  attempting  to 
convince  the  Tribunal  that  no  further  principle  of  demar- 
cation was  agreed  to,  beyond  the  declaration  of  the  Cordillera 
being  the  boundary,  or  that  the  water-parting  line  and  the 
divortium  aquarum  mentioned  in  the  Treaty  are  not  the 
real  water-parting  —  the  complete  divorce  of  the  waters 
along  the  entire  line,  which  alone  represents  a  principle — 
but  merely  partial  and  broken  up  watersheds  subject  to  being 
localized  on  the  crests,  and  fit  only  to  serve  as  a  *  secondary 
rule,'  and  not  as  a  true  principle  according  to  which  the 
whole  line,  as  far  as  52°,  might  be  traced  without  depart- 
ing from  the  established  *  invariable  rule.' 

With    respect  to   the  meaning  of  the  second 

Seoond 

paragrapn    paragraph  of  Article  i  of  the  Protocol,  where  the 

of  ClAIUM  1. 

"parts  of  rivers,"  amongst  other  things  that  may 
lie  on  each  side  of  the  boundary  line,  are  said  to  belong  per- 
petually to  and  be  under  the  absolute  dominion  of  the  country 
to  whose  share  they  have  fallen,  the  necessary  antecedents 
have  been  fully  given  in  Chapter  XV. 

CHAP.  xxni. 


7IO  INTERPRETATION   OF   THE   TEXT   OF 

After  giving  their  assent  to  the  first  paragraph,  in  which 
the  principle  of  demarcation  of  1881  was  recommended  as 
an  "invariable  rule,"  the  Argentine  Government  tried  to 
induce  the  Chilean  Government  to  accept  a  second  para- 
graph framed  in  order  to  vary  the  rule.  Having  accepted 
once  more  as  a  frontier  along  a  certain  extent  a  **  water- 
parting  line,"  they  endeavoured  to  convert  it  by  the  aid  of 
a  subsequent  declaration  and  subsidiary  rules  into  a  "  water- 
crossing  line."  Chile  rejected  one  after  another  all  such 
declarations  and  rules  so  long  as  their  wording  was  liable 
to  be  interpreted  as  making  exceptions  to  the  invariable 
rule  of  the  first  paragraph,  and  finally  accepted  the  inser- 
tion of  the — uncompromising  though  superfluous — statement 
that  everything  lying  to  either  side  of  the  boundary  line 
should  belong  to  the  respective  country,  in  order  to  secure 
the  advantages  of  settling  other  points  of  the  controversy 
by  Articles  2,  3,  and  4. 

xto  wovdiiig       When    dealing   with     the    *  intentions '     of   the 
Arg«ntiiM    negotiators,   we    refuted    the  Argentine    objection 

Interpreta- 

**•»•  that  their  intention  could  not  have  been  so 
*  trivial '  as  to  imply  that  every  *  part '  of  a  Chilean  (or 
Argentine)  river  would  belong  to  Chile  (or  to  Argentina). 
With  regard  to  the  same  clause  the  Argentine  Representa- 
tive further  maintains  (Arg.  Stat,  p.  290)  that 

"  its  wording  does  not  authorize  this  explanation,  as  it  has  been  stated 
that  the  rivers  and  also  parts  of  rivers  which  are  on  one  side  of  the 
boundary  line  are  the  absolute  property  of  Chile,  and  that  the  rivers 
and  also  parts  of  rivers  which  are  on  the  other  side  are  the  absolute 
property  of  the  Argentine  Republic.  When  rivers  are  referred  to,  rivers 
and  nothing  else  are  meant — that  is  to  say,  entire  rivers  from  their 
sources  until  they  lose  themselves  in  their  entirety,  and  in  each  of  the 
sections   which   form   them ;  and  when  parts  of  rivers  are  spoken   of 
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separately,  the  signification  is  parts  of  rivers  and  nothing  else,  that 
is  to  say  sections,  fractions  of  rivers,  whatever  they  may  be." 

These    remarks,   far    from    weakening    our    conclusions 
previously  arrived  at  on  this  point,  may  be  said  to  strengthen 
them,  as  the  fact  is  that  no  'parts  of  rivers'  are  spoken  of 
separately  in  the  Protocol.     The  enumeration  of  the  waters 
to  be  found  to  either  side  of  the  boundary  line  runs  thus : 

**  All  the  waters,  to  wit :  lakes,  lagoons,  rivers  and  parts  of  rivers ^ 
brooks,  springs/' 

Had  the  intention  been  to  mention  'parts  of  rivers' 
separately,  a  comma  would  have  been  used  to  separate  these 
words  from,  instead  of  a  particle  to  conjoin  them  to,  the  word 
rivers.  It  must  not  be  forgotten  that,  according  to  the  Argen- 
tine interpretation,  this  term  is  so  all  important  as  to  contain 
the  very  solution  of  the  difficulties  originated  in  the  demarca- 
tion ;  and  in  consequence  it  was  strangely  inconsistent  with  this 
interpretation,  that  the  negotiators  should  have  neglected 
to  insert  the  expression  **  parts  of  rivers,"  at  least  as  a 
separate  term,  in  the  enumeration  of  waters,  had  they 
intended  to  give  it  such  importance.  We  might  go  further 
and  quite  logically  maintain  that — had  the  Argentine  hypo- 
thesis been  correct — they  would  have  omitted  the  enume- 
ration of  waters,  and  simply  said  that,  as  a  consequence  of 
the  cutting  of  rivers  by  the  boundary  line,  the  parts  of  rivers 
lying  east  of  the  boundary  would  be  Argentine,  and  those 
lying  west,  Chilean.  The  absence  of  such  a  stipulation  in 
this  form  clearly  proves  that  no  cutting  of  rivers  was  ever 
agreed  to. 
seoona  This   clause   consists  of  two  sentences,  which 

olanse  of 

theProtoooL  may  be  considered  separately. 
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The  first  sentence  runs  thus  : 

"The  Undersigned  declare  that,  in  the  judgment  of  their  respective 
Governments,  and  according  to  the  spirit  of  the  Boundary  Treaty,  the 
Argentine  Republic  retains  her  dominion  and  sovereignty  over  all  the 
territory  extending  to  the  east  of  the  main  range  of  the  Andes  as  far 
as  the  Atlantic  coast,  and  the  Republic  of  Chile,  the  territory  to  the  west 
as  far  as  the  Pacific  coast ;  it  being  understood  that,  by  the  provisions 
of  that  Treaty,  the  sovereignty  of  each  State  over  the  respective  littoral 
is  absolute,  so  that  Chile  cannot  claim  any  point  towards  the  Atlantic, 
nor  can  the  Argentine  Republic  claim  any  point  towards  the  Pacific." 

The  inclusion  of  this  sentence  in  the  Agreement  gave  rise 
to  no  difficulty,  as  it  was  worded  by  common  accord  at  the 
beginning  of  the  negotiations.  Consequently,  it  must  be 
interpreted  in  strict  accordance  with  the  plain  meaning  of 
its  text,  bearing  in  mind  the  special  subject  that  is  obviously 
dealt  with  in  this  clause. 

This  obvious  subject  is  the  integrity  of  the  littoral 
dominion  of  each  country,  or,  as  the  Argentine  Representa- 
tive puts  it,  Article  2  was  framed  in  order  to  solve  the 
question 

"whether  it  was  possible,  according  to  the  Convention  of  1881,  that  the 
Argentine  Republic  should  have  territory  on  the  shores  of  the  Pacific, 
or  whether  Chile  was  to  have  exclusive  sovereignty  over  the  coast 
regions  of  said  ocean  in  the  southern  part  of  America "  (Arg.  St,  page 

259)- 

When  this  statement  is  considered  together  with  the 
fact  that  Article  i  of  the  Protocol  already  contained  the 
*  invariable  rule  '  for  the  demarcation  of  the  boundary  along 
the  Cordilleras,  it  cannot  but  be  seen  how  incompatible  it 
is  with  the  assertion  made  by  the  Argentine  Representative : 
that  Article  2  contained  at  the  same  time  a  'compromise,' 
as  a  result  of  which  "  the  Argentine  Republic  waived  its 
eventual  rights  to  the  access  to  the  Pacific"  (Arg.  Stat.,  p.  264), 
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and  the  solution  to  the  main  difficulty  which  embarrassed  the 
Experts  in  the  fulfilment  of  their  commission,  "the  inter- 
pretation of  the  Treaty"  {loc.  ciL  p.  276). 

Neither  of  these   assertions   is  consistent  with 

TlMrewaa 

ncoom-  tact  as  revealed  by  the  text  itself,  as  we  are  about 
to  show.  Neither  is  there  any  *  compromise  '  in  the 
Article,  nor  can  any  of  its  terms  be  considered  as  an  *  in- 
terpretation'  of  the  rule  for  the  demarcation  in  the  way 
maintained  in  the  Argentine  Statement 

The  first  of  these  two  points  is  proved  by  a  glance  at 
the  text  of  the  Article.  As  already  stated,  the  '  eventual 
rights'  of  the  Argentine  Republic  over  Pacific  shores  are 
not  mentioned  in  the  Protocol  as  pre-existent,  or  as  being 
abandoned  in  exchange  for  something  else,  or  as  being 
'  waived  *  aside ;  they  are  simply  declared  as  non-existent, 
as  incompatible  with  the  *  spirit'  and  *  provisions  '  of  the  Treaty 
of  1 88 1.  And,  moreover,  Chile  is  said  to  *  retain  *  her 
dominion  and  sovereignty  over  a  Pacific  territory,  not  to 
*  acquire '  it  by  cession,  as  the  Argentine  Representative 
pretends. 

Again,  if  the  Argentine  Government  understood  that 
they  were  effecting  a  *  compromise,'  how  would  it  be  possible 
to  explain  their  action,  when  they  began  by  stating  that 
**  in  the  judgment  of  their  respective  Governments  I'  **  accord- 
ing to  the  spirit^'  and  **  by  the  provisions  "  of  the  Boundary 
Treaty,  the  Argentine  Republic  had  no  right  to  claim  {^pre- 
tender '  in  Spanish)  any  point  towards  the  Pacific  coast,  etc.  ; 
instead  of  saying — if  such  was  their  conviction — that  although 
the  Boundary  Treaty  **  allows  of  our  having  ports  in  the  waters 
of  the  Pacific  "(as  Dr.  Irigoyen  put  it)  they  were  willing 
to  leave  to  Chile  those  ports,  provided  the  latter  abandoned 
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the  idea  of  placing   the   boundary    "along   the  sources  of 
the  rivers  "  (Arg.  Stat,  p.  264). 

Thus  the  text  of  the  Protocol  disavows  the  idea  of  a 
*  compromise/  firstly,  by  the  assertion  that,  according  to  the 
Treaty  of  188 c,  the  Argentine  Republic  could  not  'pre- 
tend '  ports  on  Pacific  shores,  so  that  in  a  compromise 
she  had  nothing  to  offer,  neither  ports  which  she  did  not 
possess,  nor  even  the  renunciation  of  a  pretension  to  them, 
since  she  could  not  legitimately  harbour  it;  secondly,  by 
the  declaration  that  Chile  *  retains '  such  ports — ^as  included 
in  her  Pacific  territory — which  amounts  to  saying  that  she 
had  previous  possession  of  thenx 

In  this  connection,  it  might  be  remarked  that,  while  the 
Argentine  Republic  clearly  stated  that  she  did  not  enter- 
tain pretensions  to  Pacific  coasts — of  which  no  official 
knowledge  had  been  transmitted  to  the  Chilean  Govern- 
ment, though  they  had  been  publicly  declared  by  a 
Cabinet  Minister  and  by  an  Expert  (Arg.  Stat.,  p.  265) 
— Chile,  instead  of  declaring — as  would  have  been  logical 
under  a  *  compromise  '  hypothesis — that  she  renounced  the 
divortium  aquarum  rule  hitherto  proclaimed  by  her  Expert 
and  upheld  by  her  Government,  merely  made  a  reciprocal 
declaration  respecting  Atlantic  coasts,  to  which  she  had  never 
pretended,  and  which  can  only  be  interpreted  as  a  matter  of 
international  courtesy. 

The  Argentine  Representative  has  also  said  that  the 
sentence  under  consideration  solved  the  difficulty  of  inter- 
pretation which  had  arisen  between  the  Experts,  that 

'^  the  Governments  desired  to  determine  in  an  authentic  manner  the 
correct  interpretation^  and  to  solemnly  disavow  the  views  enunciated 
by  the  Chilean  Expert "  (Arg.  Stat,  page  277). 
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TUairiMu*        As  the  views  of  the  Chilean  Expert,  so  much 

is  not  tbo 

9IAM  to  dia-  objected  to  on  the  Argentine  side,  referred  to  the 

avow  or  lay 

<»wiippto-   interpretation  of  the  sentences  **  the  higfhest  sum- 
^  mits  of  said  Cordilleras  which  divide  the  waters  " 


and  "  the  sources  which  flow  down  to  either  side,"  if  both 
Governments  really  desired  "  to  solemnly  disavow "  these 
views,  surely  the  proper  place  to  do  this  was  Article  i  of  the 
Protocol  where  those  very  phrases  were  reproduced  and 
included  in  the  principle  given  as  the  "  invariable  rule  "  for 
the  demarcation.  If  the  views  entertained  by  the  Chilean 
Expert  on  the  principle  of  demarcation  were  wrong,  accord- 
ing to  both  Governments,  it  is  absolutely  incomprehensible 
that  the  right  view  was  hot  given  together  with  the  "  in- 
variable rule "  so  as  to  prevent  any  misunderstanding  in 
future. 

i^r-  In    view  of   the    foregfoing,    we   arrive   at   the 

nagiuMoo  ^        ^ 

onArtioiea.  conclusion  that  the  first  part  of  the  second  clause 
of  the  Protocol  has  no  bearing,  directly  or  indirectly,  on  the 
demarcation  of  the  boundary  line.  Dr.  Magnasco  has  arrived 
at  the  same  conclusion  in  the  remarkable  words  already 
quoted  on  page  497. 

According  to  him,  the  second  Article  of  the  Protocol 
contained  "  a  point  completely  different  from  those  included 
in  the  Treaty  of  188 1,'*  and  he  concluded  that 

"  the  really  useful  part  of  the  recent  agreement  is  that  which  puts  into 
a  preceptive  form  that  aspiration  which  was  not  only  generally  ac- 
cepted by  the  people  of  both  countries  but  was  also  in  the  mind  of  the 
negotiators  of  the  Treaty^  as  the  text  itself  of  the  Protocol  seems  to 
reveal  when  it  mentions  .  .  .  the  spirit  of  the  boundary  Treaty  .  .  ."* 


*  La  Question  del  Norte ^  pages  40,  42. 
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Consequently,  Article  2  of  the  Protocol  does  not  mention 
explicitly  or  implicitly  any  compromise,  nor  does  it  contain 
anything  respecting  the  interpretation  of  the  principle  of 
demarcation  of  the  Boundary  Treaty,  save  the  disavowal  of 
any  interpretation  of  the  same  that  might  lead  to  either  of 
the  two  nations  pretending  to  lay  claim  to  a  single  point 
on  the  opposite  littoral  of  the  continent. 

It  may  be  added  that  the  very  wording  of  the  paragraph 
under  consideration  confirms  this  conclusion,  if  attention  be 
paid  to  the  choice  of  terms  used  therein.  If  the  common 
intention  of  the  negotiators  had  been  to  give  a  precise 
formula  of  definition  of  the  frontier  when  mentioning  the 
main  range  of  the  Andes,  and  not  merely  to  refer  to  the 
line  already  fixed  by  the  Boundary  Treaty,  they  should  not 
have  said  that  the  Argentine  Republic  and  Chile  *  retained  * 
their  dominion  and  sovereignty,  etc.,  but  that  *  their  right 
to  such  dominion  and  sovereignty  was  thereby  acknowledged.' 
If  the  strict  application  of  the  principle  of  demarcation  given 
in  the  Boundary  Treaty  does  not  lead  to  a  boundary  line 
which  runs  along  a  feature  of  the  ground  that  may  be 
called  a  *  main  range,'  orographically  speaking,  it  is  obvious, 
even  granting  that  such  a  feature  exists  and  can  be  identified 
by  this  term  alone,  that  an  undefined  jurisdiction  cannot  be 
said  to  be  '  retained ' ;  it  could  only  be  recognized.  The 
use  of  this  term  was  undoubtedly  intentional,  in  order  to 
indicate  that  it  was  meant  to  apply  to  the  dominion  and 
sovereignty  over  the  littoral  territory  of  each  nation,  as  the 
respective  shore  lines  were  something  tangible  over  which 
both  countries  had,  long  before  1881,  held  undoubted  sway, 
which,  consequently,  might  very  properly  be  said  to  be 
'  retained/ 
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The  second    of  the  conclusions  arrived   at   in 
**  minotpai    the  preceding  paragraphs  is  strongly  combated  in 

^*^"  the  Argentine  Statement,  however,  on  the  ground 
that  the  expression  'main  range'  or  *  principal  chain'  of 
the  Andes,  used  in  the  first  sentence  of  Article  2  of  the 
Protocol,  when  referring  to  the  limit  of  the  sovereignty  of  each 
nation,  is  that  which  defines  in  a  conclusive  manner  '*the 
meaning  of  the  expression  of  the  Treaty,"  "  the  highest 
summits  of  the  said  Cordilleras  which  divide  the  waters  *' 
(Arg.  Stat,  p.  277). 

As  the  expression  **  main  chain  of  the  Andes  "  is 
the  chief  stronghold  of  the  Argentine  contention,  the 
possible  meanings  of  this  expression  must  be  carefully 
examined,  both  from  the  point  of  view  of  the  position 
which  it  occupies  in  the  text,  as  well  as  with  regard  to  the 
customary  meaning  given  to  it  or  to  similar  expressions  in 
other  Treaties. 

However,  the  proper  geographical  and  orographical  side 
of  this  question  will  be  dealt  with  in  the  next  chapter. 

''Bfain  The  first  paragraph  of  Article  i  of  the  Protocol 

tmoMdW  '^y^  down  the  *  invariable  rule '  for  the  proceedings 

reftrenoe.  of  the  Experts  and  the  Sub- Commissions  in  the 
demarcation  of  the  boundary  line.  How  was  it,  then,  that  if 
**  past  experience  rendered  it  necessary  to  find  a  brief  precise 
and  undoubted  formula  which  should  determine  the  spirit 
of  the  existing  Treaty,  and  fix  the  sole  incontrovertible  rule  " 
for  determining  the  boundary  (Arg.  Stat.,  p.  277) — how  was 
it  that  this  was  not  done  in  the  first  Article  ?  This  was 
not  done  simply  because  Chile  did  not  consent  to  it.  It 
has  been  seen  that  when,  in  their  telegram  dated  March 
29,    1893    (Arg.   Stat.,   p.    300),   the  Argentine  Government 
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suggested  an  addition  to  Article  i  of  the  Draft  under  dis- 
cussion to  the  effect  that 

"  if,  in  the  course  of  the  demarcation  along  the  line  of  the  main  range 
of  the  Andes,  rivers  should  be  found  cutting  the  Cordill^a,  it  is 
understood  that  said  rivers  should  be  cut  by  the  boundary  line/' 

the  Chilean  negotiators  and  Government  absolutely  refused 
to  accept  this  addition  as  contrary  to  the  *  invariable  rule ' 
already  approved. 

The  fact  of  the  Argentine  proposal  as  to  the  necessity  of 
including  in  Article  r  of  the  future  Agreement  a  *  precise  * 
stipulation  with  respect  to  the  cutting  of  rivers  by  the  line  of 
the  *  main  range/  plainly  reveals  that  the  Argentine  nego- 
tiators were  not  at  the  time  satisfied  that  the  simple  mention 
of  the  principal  chain  in  Article  2,  which  was  already  accepted, 
embodied  such  a  "  brief,  precise,  undoubted  formula"  and  *'sole 
incontrovertible  rule."  It  reveals,  moreover,  that  they — as  Dr. 
Magnasco — justly  considered  that  the  proper  place  for  such 
formulae  and  rules  was  Article  i  of  the  Agreement,  since  the 
principle  of  demarcation  was  laid  down  in  it. 

Evidently,  then,  from  the  position  in  which  it  is  found  in 
Article  2,  the  expression  "main  range  of  the  Andes"  is  nothing 
more  than  a  simple  reference  to  the  "  highest  summits  of  the 
said  Cordilleras  which  divide  the  waters "  mentioned  in  the 
Boundary  Treaty  and  in  Article  i  of  the  Protocol ;  since, 
had  the  latter  expression  not  been  found  satisfactory,  and  had 
both  Governments  been  agreed  as  to  a  more  **  conclusive 
definition  "  of  it,  they  would  have  given  it  when  stating  **  the 
invariable  rule''  for  the  demarcation. 

When  the  expression  **  main  chain  "  is  considered  by  itself, 
the  same  conclusions  are   arrived  at. 

In  the  first  place,  the  question  arises  whether  the  Spanish 
term    '' encadenamiento  principal   de    los    Andes,''  translated 
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literally  by  "principal  concatenation,"  or  by  the  usual  expres- 
sions "main  chain,"  "main  range"  or  "principal  chain" — of  the 
Andes — has  any  definite  meaning.  As  it  is  an  undeniable 
fact  that  the  condition  of  water-parting — considered  absolutely 
— is  most  widely  employed  for  defining  boundary  lines  within 
complicated  ranges  or  systems  of  mountains,  the  condition  of 
water-parting  may  be  used  then  for  defining  a  range ;  but  how 
could  a  largely  unexplored — and  in  part  hypothetical — range 
be  used  for  defining  the  "summits  which  divide  the  waters," 
unless  a  definite  meaning  be  previously  assigned  to  it  ? 

of         It  is  maintained  in  the  Argentine   Statement 


oiiAin"  trom  that  "  principal  chain  "  is  an  eminently  orographical 

me  stand" 

point  of  the  expression  and  that  it  has  been  used  in  order  "to 

validity  of 

tue  Treaties,  do  away  with  any  hydrographical  boundary  line," 
and  excerpts  to  that  effect  have  been  made  from  descriptive 
textbooks  on  physiography ;  but  the  Argentine  Representative 
has  totally  disregarded  the  fact  that  a  Boundary  Treaty  is  not 
a  treatise  on  Physical  Geography,  and  that  when  the  adjective 
*  principal  *  is  used  to  qualify  a  noun,  it  is  always  understood 
that  such  a  qualification  is  made  from  the  peculiar  standpoint 
that  the  subject  demands.  What  is  *  principal '  from  a  given 
point  of  view  may  be,  and  frequently  is,  accessory  from  another 
point  of  view.  Even  in  dealing  with  a  mountain  system, 
what  is  *  principal  *  for  the  geographer  may — without  depart- 
ing from  an  orographical  point  of  view — be  considered 
secondary  by  the  geologist  or  the  mineralogist.  A  further 
most  important  consideration  is,  that  a  particular  chain 
which  might  be  considered  *  principal  *  were  a  certain  extent 
only  taken  into  account,  loses  all  right  to  that  title  when  a 
larger  extent  is  included.  The  first  thing,  then,  to  be  stated 
clearly,  in  order  to  prevent  misinterpretation,  is  :  which  was 
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the  particular  standpoint  from  which  the  negotiators  must 
be  assumed  to  have  framed  the  Protocol  ?  The  preamble 
and  Article  i  of  the  Agreement  supply  the  answer  :  the 
chief  purpose  of  the  Protocol  was  to  remove  the  difficulties 
experienced  in  order  "  to  carry  out  the  boundary  demarcation 
in  conformity  with  the  Boundary  Treaty  "  and  to  give  effect 
to  the  invariable  rule  prescribed  in  the  said  Treaty  for  such 
demarcation.  The  chief  purpose  then,  as  clearly  appears,  is 
to  secure  the  *  validity '  of  the  Treaty  of  1881. 

,^         ^        From  the  point  of  view  of  *  validity,*  when  the 
'^eweilSia**  demarcation  of  a  line  is  defined  by  a  single  prin- 
conditions,   ^iple,  evidently  the  *  principal,'  and  even  essential 
condition  is  that  enabling  the  principle  to  be  applied  without 
disruption   of  continuity,  and  without   ambiguity  throughout 
the  whole  extent  of  the  line  so  defined.     A  break  in  the  con- 
tinuity would  impair  the  *  validity  '  of  the  Treaty,  as  it  would 
leave  stretches  without  any  boundary  line.     A  principle  liable 
to  ambiguous  application  would  equally  impair  the  *  validity '  of 
the  Treaty,  as  it  would  leave  stretches  with  several  boundary 
lines.       Then  the   *  principal '   conditions  are  continuity  and 
uniqueness^  and  the  chain  that  is  principal  for  the  *  validity  '  of 
a  boundary  treaty   must  be  at  the  same  time  continuous,  and 
one  which  bears  a  distinguishing  characteristic  from  any  other 
of  the  system. 

So  far,  the  interpretation  of  the  expression  *'  principal 
chain  of  the  Andes  " — irrespective  of  previous  stipulations — 
leads  to  the  conclusion  that  the  feature  of  the  ground  which 
best  answers  to  this  description,  from  the  point  of  view  of  the 
validity  of  the  Treaty,  must  possess  the  two  essential  condi- 
tions of  continuity  and  tiniqueness,  without  which,  however 
conspicuous  any  feature  or  features  may  be  from  other  points 
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of  view,  they  are  not  definable  by  a  single  principle,  and 
cannot  consequently  be  deduced  from  a  single  and  invariable 
rule.  In  addition  to  this,  when  it  is  borne  in  mind  that  the 
expression  in  question  is  merely  used  by  way  of  reference,  as 
appears  from  the  place  given  to  it  in  the  text  of  the  Protocol, 
it  is  easy  to  see  how  perfectly  the  qualification  of  *  principal ' 
harmonizes  with  the  condition  of  "  dividing  the  waters,"  that 
is  the  essence  of  the  invariable  rule  of  Article  i. 

This  condition  allows  of  a  continuous  line  being  drawn  all 
along  the  extent  assigned  to  the  part  of  the  boundary  fixed 
in  Article  i  of  the  Treaty,  and  this  line  is  the  only  one  which 
fulfils  that  condition — at  least  as  far  as  50°  45'  S.  The  line 
defined  as  a  **  water-parting"  line  separates  or  divides  the 
opposite  flow  of  the  waters  at  every  point  throughout  its 
course ;  it  is  the  mathefnatical  line. 

Whereas,  if  the  expression  *'  principal  chain  of  the  Andes  " 
be  taken  as  a  local  orographical  expression,  and  it  be  pretended 
that  it  is  a  **  conclusive  definition  "  of  the  "  highest  summits 
of  the  Cordilleras,"  neither  of  the  two  essential  conditions  of 
continuity  or  uniqueness  can  possibly  be  fulfilled  at  every  point 
of  the  line.  A  line  of  summits  is  interrupted  each  time  that 
a  watercourse  intersects  it,  and,  when  there  are  several  lines 
of  summits  averaging  the  same  height,  or  when  the  summits 
are  irregularly  dispersed,  it  is  impossible  to  individualize  any 
orographical  line  as  the  **  principal  one."  Even  the  official 
Argentine  maps  prove  the  truth  of  the  latter  assertion. 

The  But  the  very  text  of  the   Protocol   refutes   the 

"principal 

©bain"     Argfentine  doctrine  as  to  the  oros^raphical  character 

subject  to         °  ^ 

aiiydro-   of  the  boundary  beine  the  essential  and  principal 

graphic  /  o  r  r 

oonditioii.  one.     On  the  contrary,  irrespective  of  the  aforesaid 
<:onsiderations,  which  show  that,  when  dealing  with  boundary 
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demarcation,  the  term  'principal'  must  refer  to  those  con- 
ditions which  are  most  essential  for  the  validity  of  the 
stipulation,  the  text  also  reveals  that  there  is  another  condi- 
tion, a  hydrographic  condition,  as  essential  as  the  former,  and 
which  harmonizes  with  them,  while  it  would  clash  with  a 
merely  orographical  boundary.  This  condition  is  that  the 
**  principal  chain  "  referred  to  in  the  Protocol  is  subject  to  the 
existence  of  a  Chilean  ** western  territory"  between  such 
chain  and  the  easternmost  points  of  the  Pacific  Coast. 

Consequently,  even  were  the  chain  west  of  the  Reloncavf 
Inlet  the  highest  chain — the  principal  orographic  chain  as 
Captain  Rohde  pretended  in  1883 — this  could  not  be  the 
*'  principal  chain "  to  which  the  Protocol  refers,  because  it 
would  encroach  on  the  Pacific  Coast  and  interrupt  the 
western  territory  of  Chile.  In  the  same  way,  if  the  glacier 
range,  or  mountains  of  which  the  Mount  San  Valentin  is  the 
culminating  point,  be  prolonged  southward  across  the  eastern 
fjords  of  Baker  Inlet,  this  cannot  be  the  "  principal  chain  " 
of  the  Protocol,  since  there  would  be  a  place  where  na 
western  territory  would  be  left  to  Chile,  and  this  condition 
must  be  fulfilled.  In  other  words,  the  permanent,  inseparable 
characteristic  of  the  "  principal  chain  **  as  mentioned  ii^ 
Article  2  of  the  Protocol  is  the  hydrographic  condition  of  not 
being  interrupted  by  the  maritime  valleys  that  constitute  the 
Patagonian  inlets  of  the  Pacific. 

The  Protocol  does  not  say — as  the  Argentine  Representa- 
tive assumesjwhen  dealing  with  the  line  to  the  east  of  Baker 
or  Calen  Inlet — that  whenever  the  ** principal  chain"  comes 
across  an  inlet  or  maritime  valley,  the  boundary  line  shall 
deviate  from  the  principal  chain  so  as  to  leave  the  inlet  to- 
Chile.     The  line  (save  in  the  vicinity  of  the  5 2nd  parallel) 
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must  leave  to  Chile  a  western  littoral  territory  without 
-departing  from  the  feature  therein  alluded  to  as  the  "  prin- 
cipal chain";  just  as  when  an  orographic  line  of  heights  or 
crests  that  is  acknowledged  as  the  principal  chain  comes 
across  a  fluvial  or  lacustrine  valley  like  the  Campanario- 
Domuyo  chain — in  36''  20'  S. — the  Argentine  Expert  does 
not  say  that  he  deviates  from  the  chain  in  order  to  follow 
the  water-divide,  though  he  leaves  aside  the  greater  heights, 
but  professes  to  follow  the  "  principal  chain  "  throughout. 

The  Chilean  negotiators  of  the  Protocol  were  aware  that 
the  expression  "  principal  chain  "  was  a  relative  and  conven- 
tional one  and  could  not  be  given  any  other  sense  than  that 
which  would  harmonize  with  the  *  invariable  rule  *  for  the 
demarcation,  unless  another  definition  of  it  were  expressly 
stated  or  an  exception  expressly  established  to  that  invariable 
rule.  This  is  the  reason  why  they  objected  to  the  insertion 
in  Article  i  of  the  Protocol  of  any  sentence  admitting  the 
possibility  of  the  principal  chain  being  cut  by  rivers  under 
any  of  the  forms  suggested  by  the  Argentine  Government. 
The  admission  of  exceptional  cases  would  have  impaired  the 
*  invariable  rule/  and  no  principle  of  demarcation  would  have 
been  left  standing  as  a  sound  basis  on  which  to  appeal  to 
Arbitration. 
Customary  Further,    the    expression     *'  principal    chain  '* 

sense  of  the 

expression    applied  to  the  Andes  in  the  Protocol    has  a  cus- 

''prlnoipal 

«>»*»•"  tomary  sense  in  Treaties,  and  this  is  the  sense  in 
which  it  has  been  admitted  and  explained  by  the  Chilean 
Expert  in  our  former  Statement.  The  Argentine  objections 
to  the  acceptation  of  that  term  in  its  general  sense  will  be 
considered  in  the  next  part  of  this  Statement.  But  one  fact 
may  be  accepted  as  derived  from  the  illustrations  which  will 
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be  given  on  this  subject,  that  whatever  may  be  the  discre- 
pancies amongst  geographers  as  to  the  identification  of  a 
main  chain  in  a  system  of  mountains,  not  a  single  case  has 
been  quoted  in  which  this  expression  has  been  applied  in  a 
Treaty  of  Limits  or  Convention  of  Demarcation  to  a  tectonic 
line  of  upheaval  which  is  cut  across  by  watercourses  within 
the  extent  to  which  the  term  is  applied, 

Teobnioai  ^^^     Argentine     Representative     raises    the 

**"^m©  **^®  objection  that  the  expression  *'  principal  chain  " 
ejEpresoion.  ^^^j^q^  ^e  applied  to  places  like  the  bends  of  the 
River  F^nix,  where  no  ranges  of  mountains  exist.  This  may 
be  true  from  the  point  of  view  of  orographical  classification 
and  in  a  merely  descriptive  sense,  but  it  does  not  apply  to 
the  case  of  boundary  delimitation,  where  the  technical 
question  is  to  find  the  mathematical  line  which  fulfils  the 
necessary  and  essential  conditions  as  defined  by  the  accepted 
principle  of  demarcation. 

The  strongest  reason  advanced  against  the  application  of 
the  term  "  principal  chain  of  the  Andes"  to  regions  where  no 
real  chains  exist  is  that  such  application  has  not  yet  been 
made  in  any  Treaty.  Were  this  admitted,  the  only  result 
would  be  that  the  expression  **  principal  chain  of  the  Andes'* 
is  absolutely  devoid  of  meaning  in  the  Protocol  of  1893. 
For,  on  the  one  hand,  it  cannot  be  applied  to  separate  ridges 
of  mountains  such  as  those  over  which  the  Argentine  line 
extends,  because  this  would  be  contrary  to  the  customary 
sense  of  the  term  in  treaties,  and  to  the  validity  of  the  agree- 
ments ;  and,  on  the  other  hand,  the  application  to  flat  divides 
is  alleged  to  be  contrary  to  the  plain  and  apparent  sense 
of  the  words  "  principal  mountain  chain."  When  it  is  borne 
in  mind,  however,  that  the  extent   in   which  the  line  of  the 
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Chilean-Argentine  water-parting  does  not  follow  mountains 
is  a  relatively  small  portion  of  the  whole,  and  that  the  term 
is  not  used  as  a  definition  but  only  in  reference  to  the 
general  character  of  the  frontier,  the  objection  appears  no 
stronger  than  any  that  could  be  made  to  the  ornithological 
classification  of  some  non-flying  creatures  on  the  ground 
that  the  proper  characteristic  of  a  bird  is  to  fly.  On  reach- 
ing the  root  of  the  objection,  however,  it  is  easily  seen 
that  if  the  terms  *  chain '  and  *  crest'  have  been  usually 
applied  in  Treaties  only  to  those  parts  of  mountain  systems 
where  the  orographic  features  correspond  to  these  denomina- 
tions, this  is  merely  because  care  has  been  taken  before  framing 
the  Treaty  to  ascertain  whether  the  principle  of  demarcation  of 
the  water-parting  did  not  lead  to  deviations  from  the  features 
that  were  thought  the  best  for  constituting  the  frontier.  Such 
has  been  the  case  in  the  Pyrenees  and  in  the  Balkans,  for 
instance,  where  the  principle  has  been  applied  to  such  portions 
of  the  boundary  as  were  thought  to  be  convenient,  and  within 
those  portions  the  demarcation  has  been  carried  out  along  the 
mathematical  line  as  derived  from  the  principle,  with  the 
exception  of  such  minor  deviations  as  were  made  according  to 
rules  contained  in  the  Treaty  itself. 

In  the  present  case,  however,  the  principle  of 

The  prln-  ^ 

oipie  ohoMn  ^^  water-parti ne  was  chosen  before  a  large  part  of 

must  DO  aa*  1^0  «j     * 

'*•"''**  *®*  the  frontier  territories  was  known.  It  was  chosen 
as  the  only  one  that  could  satisfactorily  decide  the  *  Potreros  * 
question,  and  the  customary  formula  was  used  for  prescribing 
that  the  principle  should  be  applied  as  far  as  the  52nd  parallel. 
It  is  true  that  'highest  summits'  were  mentioned  in  1881 
and  a  'principal  chain'  in  1893,  as  an  apt  reference  to  the 
more  conspicuous  features  of  the  frontier  line,  as  far  as  it  was 
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known  at  the  latter  date  ;  but  neither  of  the  two  expressions 
was  ever  taken  in  its  absolute  sense  in  either  country,  as 
neither  by  itself  could  embody  a  principle  of  demarcation 
such  as  that  which  consists  in  separating  the  countries  where 
Nature  had  separated  the  course  of  the  waters  which  irrigate 
them. 

We  are  ready  to  admit  that  if,  previous  to  1881,  the 
Patagonian  territories  had  been  explored  as  they  are  now, 
some  other  principle  than  the  water-parting  might  have 
been  suggested,  though  it  must  not  be  forgotten  that  Sefior 
Tejedor  adopted  it  for  this  very  region  in  1872  in  view  of 
facts  which  have  been  confirmed  by  subsequent  explorations. 
There  is  no  telling  what  might  have  been  done  ;  the  absolutely 
*  highest  crests '  might  have  been  adopted  for  a  basis,  and  a 
conventional  line  traced  through  Mercedario,  Aconcagua, 
Tupungato,  etc.  However  that  may  be,  it  was  not  done  ; 
it  was  assumed  that  *  the  summits  which  divide  the  waters  * 
would  always  range  amongst  the  highest,  that  the  line  of  the 
water-parting  should  always  run  along  a  chain,  and  this  might 
be  called  the  principal  one ;  this  is  what  the  Treaty  and  the 
Protocol  reveal ;  but  above  all  they  reveal  that  a  principle 
of  demarcation  must  exist,  and  no  solution  involving  the 
elimination  of  such  principle  can  be  taken  as  one  intended 
by  those  Treaties. 

^^„  ^^  Finally,  according  to  International  Law,  when 

onst^ary   ^^^  common  signification  of  a  term  and  its  custom- 

^tropda'     2i^y  meaning  in  Treaties  do  not   agree,  the  latter 
**  ^  must  be   preferred.     This  rule   is   laid   down    by 
Hall  as  one  "against  which  no  objection  can  be  urged,"  as 
follows  ^ : 

*  Hall,  International  Law^  p.  350. 
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"  When  the  language  of  a  Treaty,  taken  in  the  ordinary  meaning  of 
the  words,  yields  a  plain  and  reasonable  sense,  it  must  be  taken  as 
intended  to  be  read  in  that  sense  subject  to  the  qualifications^  that  any 
words  which  may  have  a  custofnary  meaning  in  Treaties  differing  from 
their  common  signification  must  be  understood  to  have  that  meanings  and~ 
that  a  sense  cannot  be  adopted  which  leads  to  an  absurdity,  or  to 
incompatibility  with  an  accepted  fundamental  principle  of  law." 

When  botli  interpretations  of  the  words  **  principal  chain 

of  the  Andes,"  as  containing  **  the  highest  summits  of  said 

Cordilleras  which  divide  the  waters "  are   regarded  in   the 

light  of  the  aforesaid  rule,  bearing  in  mind  at  the  same  time 

the  customary  meaning  that  the  first  expression   has  been 

given  in  the  Treaties  of  Berlin  (1878),  and  Bayonne  (1856  * 

and  1862),^  as  well  asnhe  second  expression  in  the  Treaties 

of  Madrid  (1750)  and  many  others,  it  becomes  evident  that 

whatever  may  be  the  apparent  descriptive  importance  of  such 

expressions,  their  legal  meaning,  from  the  point  of  view  of 

the  strict  application  of  the  Treaties,  must  be  subject  to  the 

first  of  the  qualifications  mentioned  by  Hall. 

conoinsioiui         To  sum  Up  :  the  term,  **  principal  chain  of  the 

the  meaning  Andes,"  used  in  Article  2  of  the  Protocol  cannot 

of  ''main 

«>»*»•"  be  intended  as  a  definition  of  the  expression, 
"  the  line  of  the  highest  summits  of  the  Cordillera  de  los 
Andes  which  divide  the  waters,"  or  of  the  line  "  which  shall 
pass  between  the  sources  flowing  down  to  either  side  "  of  the 
'Mine  of  the  water-parting,"  mentioned  in  Article  i  of  the 
Treaty,  of  "  the  divortia  aquarum  of  the  Andes  "  mentioned 
in  Article  2  of  the  same,  of  the  principle  to  be  followed  as 
an  **  invariable  rule"  mentioned  in  Article  2  of  the  Protocol, 
or  of  **  the  geographical  condition  of  the  demarcation  "  men- 
tioned in  Article  3  of  the  same.     It  cannot  be  intended  as 

*  These  will  be  quoted  in  Chapter  XXVII. 
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such,  because  the  term  is  in  itself  less  precise  than  any  of  the 
foregoing  expressions,  and  because  the  Article  2  of  the  Pro- 
tocol is  not  the  proper  place  for  such  a  definition. 

It  is  merely  a  reference  to  the  geographical  line  as  defined 
by  those  expressions,  subject  to  the  qualifications  that  are 
necessary  to  ensure  the  *  validity  *  of  the  provisions  of  the 
Treaty,  whose  spirit  must  be  assumed  to  have  been  to  obtain 
a  line  traced  by  nature  itself — not  perhaps  in  the  more 
apparent  features  which  may  be  numerous,  but — in  the  only 
one  that  can  be  so  characterized  as  never  to  be  mistaken  for 
any  other. 

Two  points  are  certain  with  regard  to  the  meaning  of  the 
words  **  main  chain  "  :  the  first  is  that  its  right  interpretation 
must  harmonize  with  the  **  invariable  rule "  of  demarcation 
established  in  the  Treaty,  and  the  second  that  it  must  be 
susceptible  of  a  single  and  unequivocal  geographical  definition 
applicable  throughout  its  whole  extent.  The  *  principal 
chain  '  intended  by  the  Protocol  cannot  be  one  that  might 
be  identified  by  some  characteristics  in  the  North  and  by 
other  characteristics  in  the  South ;  nor  can  it  be  composed 
of  independent  fractions  of  the  mountain  system,  however 
important  each  fraction  considered  separately  might  be, 
because  the  principle  of  demarcation  followed  along  each 
range  or  fraction  must  also  be  followed  in  establishing  the 
connexion  between  them.  If  one  principle  of  demarcation 
is  followed  along  the  ranges,  and  another  in  establishing  the 
connection,  it  can  no  longer  be  said  that  there  is  an  *  in- 
variable rule'  for  the  demarcation.  So  that  if  the  water- 
parting  rule  is  followed  along  each  range,  it  must  also  be 
followed  between  one  and  the  next,  and  so  a  continuous 
water-parting  is  obtained. 
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The  Argentine  Representative,  however,  does  not  re- 
cognize any  *  invariable  rule.'  Though  he  asserts  that  **  it  is 
impossible  from  a  legal  point  of  view  to  recognize  the 
dominion  of  Chile  over  any  territorial  fraction  lying  to  the 
east  of  the  main  chain  of  the  Andes,"  he  finds  himself  com- 
pelled, nevertheless,  to  recognize  the  dominion  of  Chile  over 
considerable  fractions  of  territory  extending  for  more  than 
300  kilometres — from  north  to  south,  to  the  east  of  the 
mountains  which  he  claims  to  have  identified  as  the  main 
range  ;  and  he  has  also  recognized  the  dominion  of  Chile 
over  considerable  fractions  of  territory  lying  to  the  east  of 
other  mountains  which,  according  to  his  own  doctrine,  he 
ought  to  have  identified  with  the  *main  range,'  as  well  as 
the  Argentine  dominion  over  territories  lying  to  the  west  of 
mountains  similarly  characterized. 

rinal  part  **^^»  ^  '^^  Peninsular  district  in  the  South  nearing  the  52nd 

of  parallel,  the  Cordillera  should  be  found  to  penetrate  between 
'^■^*^*  *•  the  inlets  of  the  Pacific  which  exist  there,  the  Experts  shall 
dispose  that  a  survey  of  the  ground  be  made  in  order  to  fix  a  boundary 
line  which  shall  leave  to  Chile  the  coasts  of  these  inlets ;  in  view  of 
which  survey  both  Governments  shall  determine  the  line  amicably." 

The  above  stipulation  was,  according  to  the 
oommento  Argentine  Representative,  rendered  necessary  by 
the  rejection  of  the  doctrine  of  the  continental 
divide.  He  says  that  **  the  Chileans  hoped  that  if  this  theory 
was  accepted,  the  existence  of  the  Argentine  ports  on  the 
Pacific  side  would  be  impossible,"  because  it  does  not 
**  harmonize  with  the  rule  of  interoceanic  separation  "  (Al"g. 
Stat,  pp.  279,  281).  On  the  other  hand  he  professes  to 
believe  that 

"  the  continental  divide  once  rejected,  the  boundary  along  the  main 
chain  of  the  Andes  once  ratified  and  all  hydrographical  detail  eliminated, 
there  is  no  theoretical  reason  why  the  chain  which  forms  the  boundary 
should  not  penetrate  into  the  Pacific."     (Arg.  Stat.,  p.  280.) 
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Then  he  proceeds  to  state  once  more  that,  though  she 
**  reckoned  with  those  ports,"  the  Argentine  Republic  was 
disposed 

**  to  sacrifice  her  western  ports  on  condition  that  the  Agreement  of  1881 
should  not  be  misinterpreted,"  and  "  with  the  object  of  establishing  more 
emphatically  that  both  things  were  correlative,  both  were  stated  in  the 
same  Article,  ...  on  one  side  the  cession  of  the  inlets,  and  the  re- 
jection of  the  continental  divide  on  the  other."    (Arg.  Stat,  p.  281.) 

Their  It  is  difficult  to  Understand  how  the  statements 

just  quoted  can  be  put  forward  in  face  of  the  text  of 
Article  2  of  the  Protocol.  How  it  is  possible  to  convert  a 
declaration  that  certain  claims  cannot  be  made  according  to 
the  'spirit'  and  to  the  *  provisions'  of  a  Treaty  into  a  'cession' 
of  those  claims  in  exchange  for  something  else ;  and  how 
the  laying  down  of  certain  rules  for  securing  the  validity  of 
the  former  declaration  in  a  stated  and  extreme  case  can  be 
interpreted  as  the  outcome  of  mutual  concessions  :  these  are 
matters  as  bewildering  as  the  attempt  to  understand  when 
and  how  the  '*  hydrographical  detail "  of  the  condition  of 
"  dividing  the  waters  "  was  eliminated  from  the  Treaties. 

The  assertions  of  the  Argentine  Representative  are, 
indeed,  self-destructive  and  carry  with  them  their  own 
confutation. 

In  the  first  place,  if  the  rejection  of  the  *  real  water- 
parting  boundary '  and  the  adoption  of  a  purely  orographical 
*  principal  chain '  was  the  Protocol's  interpretation  of  the 
Boundary  Treaty,  and  consequently  if  there  was  no  **  theo- 
retical reason  "  why  the  boundary  chain  should  not  penetrate 
into  the  Pacific  at  Baker  Inlet  and  other  places,  how  can  it 
be  explained  that  the  Protocol  only  admits  the  possibility  of 
the  chain  penetrating  into  the  Pacific  in  the  vicinity  of  the 
52nd  parallel  ? 
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And  if  it  were  true  that — according  to  the  *  spirit '  of  the 
Boundary  Treaty  as  declared  by  the  Protocol — the  *  prin- 
cipal chain '  therein  mentioned  could  be  supposed  to  penetrate 
between  the  inlets  and  leave  Pacific  ports  to  Argentina,  how- 
can  it  be  explained  that  this  very  result  is  declared  to  be 
opposed,  not  only  to  the  'spirit/  but  also  to  the  *  provisions,' 
of  the  said  Treaty?  The  truth  is  that  the  **  theoretical 
reason  "  which  prevents  the  acknowledgment  as  the  boundary 
chain  of  any  chain  that  penetrates  between  the  Pacific  inlets 
exists  and  is  mentioned  in  the  Article ;  it  is  that  the  *  prin- 
cipal chain '  mentioned  by  the  Protocol  must  leave  a  western 
territory  to  Chile  along  the  Pacific  coast,  and  no  chain-cutting 
inlets  can  do  this.  And  it  must  be  repeated  that  this  western 
territory  must  be  left  to  Chile — not  as  an  exception  to  the 
*  principal  chain'  rule — as  the  Argentine  Representative  would 
have  it,  but  in  fulfilment  of  the  *  invariable'  rule  of  the  Treaty, 
and  in  obedience  to  its  '  spirit '  and  to  its  '  provisions/ 

As  to  the  difficulty  of  reconciling  **the  rule  of  inter- 
oceanic  separation  with  the  possibility  of  Argentine  ports  on 
the  Pacific  side,"  it  may  be  remarked  that  it  is  more  than  a 
difficulty,  it  is  an  impossibility,  and  thus  the  declaration  of 
the  non-existence  of  Argentine  ports  on  the  Pacific  side  is  a 
corroboration  and  not  a  disproof  of  the  "  rule  of  interoceanic 
separation/* 

The  Argentine  Representative,  however,  points  out  with 
regard  to  the  last  sentence  of  Article  2  that 

''  if  the  doctrine  of  marking  out  the  boundary  line  along  the  headstreams 
of  watercourses  flowing  to  the  Atlantic  and  to  the  Pacific  should  have 
been  sanctioned  in  the  Protocol,  it  would  have  been  absurd  to  provide 
in  the  same  Protocol  for  the  possible  contingency  of  finding  all  waters 
flowing  solely  towards  one  of  the  Oceans."  (Arg.  Stat.,  p.  281.) 
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jnstiiioation  This  argument  is  based  on  an  erroneous  state- 
of tiieciaii.e.^^j^^  of  the  case.     It  has  been  pointed  out  before 

that  it  has  never  been  maintained  on  the  Chilean  side  that 
the  Treaty  of  1881  said  that  the  boundary  line  was  the  **  conti- 
nental "  or  **inter-oceariic"  divide  ;  what  was  and  is  maintained 
is  that  the  **  inter-oceanic"  divide  is  the  only  line  which  divides 
the  waters  through  the  entire  extent  in  which  such  condition  is 
imposed  by  the  Treaty.  This  was  true,  however,  of  all  the 
line,  save  in  the  immediate  vicinity  of  the  ^2nd  parallel,  and 
this  was  the  fact  the  Chilean  negotiators  had  in  view  when 
they  requested  the  insertion  of  a  special  stipulation  for  that 
particular  case. 

On  examining  the  Map  of  the  *'  Gobernacion  de  Santa  Cruz,"   Plate  vii. 

p.  375- 

published  in  1892  by  the  Argentine  Geographical  Institute, 
it  will  be  noticed  that  the  Cordillera  de  los  Andes  is  depicted 
there,  between  the  46th  and  52nd  parallels,  as  a  single  chain 
cutting  across  several  inlets  of  the  Pacific  at  latitudes  46°  10' 
49°  10'  and  50°  40'S. ;  and  it  would  also  have  cut  across  Baker 
Inlet  at  /\&\  if  the  latter  had  been  shown  on  the  map.  About 
51*"  30',  the  chain,  without  cutting  across  any  inlet  north  of 
52^  penetrates  between  several  of  them,  and  bifurcating  at 
both  sides  of  the  Canal  de  las  Montanas,  two  of  its  branches 
intersect  the  52nd  parallel  before  striking  any  water. 
Moreover,  as  all  the  Patagonian  lakes  from  48"^  50'  to 
51°  10'  were  represented  as  tributaries  of  the  Santa  Cruz 
River,  the  real  conditions  of  the  drainage  of  the  northern 
and  southern  lakes  were  shown  inverted  on  the  map.  This 
represents  the  Argentine  official  geographical  knowledge  of 
the  region  at  the  time  of  the  negotiations  of  the  Protocol. 

Taking  this  geographical  information  as  a  basis,  it  is  easy 
to  understand  that  the  first  sentence  of  Article  2  of  the  Pro- 
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tocol,  as  it  is  worded,  sufficed  to  secure  to  Chile  the  posses- 
sion of  an  uninterrupted  Pacific  littoral  as  far  as  the  52  nd 
parallel,  for  the  chain  depicted  as  cutting  across  the  inlets  be- 
fore mentioned  could  not  be  identified  as  the  '  principal 
chain '  of  the  Agreement,  since  this  latter  was  compelled  to 
leave  at  all  points  a  **  western  territory  "  to  Chile,  and  must, 
moreover,  fulfil  in  its  entire  extent  the  condition  of  dividing 
the  waters,  according  to  the  *  invariable  rule'  of  Article  i. 
But  it  is  also  easy  to  see  that  the  above  sentence  alone  did 
not  suffice  to  secure  for  Chile  an  uninterrupted  Pacific  littoral 
along  and  south  of  the  ^2nd parallel^  or  the  possession  of  the 
inlets  whose  communication  with  the  ocean  would  have  been 
cut  across,  not  by  the  Andean  boundary  line,  but  by  the 
boundary  line  along  the  said  parallel.  In  consequence  of 
this  intersection  and  of  the  supposed  drainage  of  the  southern- 
most lakes  into  the  Santa  Cruz  river,  it  became  possible,  from 
near  the  51st  parallel,  to  draw  as  many  as  three  water-parting 
lines  branching  from  the  Cordillera  as  far  as  the  52nd  parallel  : 
one  by  the  Sarmiento  Cordillera,  one  by  the  continent,  and 
an  intermediate  one  to  the  east  of  the  Canal  de  las  Montanas. 
Any  one  of  these  three  branches,  north  of  52^. might  be 
taken  as  the  continuation  of  the  *  mathematical  line  *  of  divide 
coming  from  the  north  and — at  least  from  the  Argentine 
point  of  view,  that  any  division  of  waters  may  be  called 
the  division  of  the  waters — be  regarded  as  complying  with  the 
letter  of  the  *  invariable  rule '  of  the  Treaties,  in  so  much 
as  either  of  them  would  have  been  a  line  *  which  divides 
waters '  in  every  point  of  its  entire  extent,  and  which  left  to 
Chile  a  western  Pacific  territory  *  as  far  as  the  52nd  parallel.' 
The  last  sentence  of  Article  2  was  framed  in  order  to  avoid 
this  danger,  as  is  plainly  shown  by  the  introductory  words  : 
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**  If  in  the  peninsular  district  nearing  the  52nd  parallel  .  .  ." 
Lastly,  the  fact  that  this  final  sentence  does  not  mention 
the  continental  divide  cannot  be  held  as  equivalent  to  a  dis- 
avowal of  it,  as  is  alleged  in  the  Argentine  Statement  (page 
281).  Having  in  view  the  "  very  explicit  opinions  "  respect- 
ing the  interpretation  of  the  principle  of  demarcation  of  the 
Boundary  Treaty  expressed  on  both  sides  during  the  negotia- 
tions, and  the  firm  belief  of  each  party  that  their  own  inter- 
pretation was  the  only  one  consistent  with  the  *  spirit '  and 
with  the  *  provisions'  of  the  said  Treaty,  the  Chilean  negotia- 
tors did  not  try  to  obtain  from  their  Argentine  colleagues  a 
formal  recognition  of  the  continental  divide  boundary,  since  it 
was  not  presented  under  that  form  in  the  Treaty.  As  subse- 
quent events  have  proved,  all  the  efforts  of  the  Chilean  ne- 
gotiators were  then  centred  on  maintaining  in  their  integrity 
the  elements  for  the  subsequent  arbitration  provided  for  by  the 
Boundary  Treaty  ;  they  merely  wanted  to  protect  their  right  P^ 

to  demand  the  *  strict  application'  of  that  Treaty  whenever 
resort  should  be  had  to  arbitration.  This  explains  their 
whole  conduct  and  the  results  of  the  negotiations,  as  revealed 
by  the  text  of  the  Agreement. 

When   dealing  with   the   interpretation   of  the 
Aitioto  of    Boundary  Treaty,  we  have  abstained  from  consider- 
ing the  second  sentence  of  Article  i  because  it  is 
included  and  completed  in  Article  3  of  the  Protocol  that  is  to 
be  examined  presently. 

The  text  runs  thus  : 

"  In  the  case  foreseen  in  the  second  part  of  Article  i  of  the  Treaty  of 
1 88 1,  of  difficuliies  that  might  arise,  *  owing  to  the  existence  of  certain 
valleys  formed  by  the  bifurcation  of  the  Cordillera,  and  where  the  water 
divide  should  not  be  clear/  the  Experts  shall  endeavour  to  settle  them 
amicably,  causing  this  geographical  condition  of  the  demarcation  to  be 
searched  for  on  the  ground.     To  this  end  they  shall  dispose  by  mutual 
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agreement  that  a  survey  be  made  by  the  Assistant  Engineers,  which  may 
serve  them  to  solve  the  difficulty." 

There  are  two  divergences  of  interpretation  respecting 
this  Article  :  the  first  as  regards  the  meaning  of  the  term 
*'  water-divide  "  {linea  divisoria  de  las  aguas,  literally  "divisory 
line  of  the  waters ") ;  the  second  referring  to  the  scope  of 
the  expression  '*  this  geographical  condition  of  the  demar- 
cation/' 

According  to  the  Chilean  interpretation,  the  *  water- 
divide'  mentioned  in  Article  3  can  be  no  other  than  the 
*  real  and  total  water-parting  line  between  Chilean  and 
Argentine  rivers  *  which  must  form  the  boundary  line  accord- 
ing to  the  Chilean  interpretation  of  Article  i  of  the  Treaty 
and  Protocol.  The  Argentine  Representative  maintains  on 
his  side  that  "  the  watershed  referred  to  in  the  Protocol  of 
1893  is  that  of  the  Cordillera,  and  that  of  its  most  elevated 
crests.'' 

importanee        In  the  first   place,    the   very   existence   in   the 
ezisteiioe  of  Boundary  Treaty  of  a  clause  for  the  solution   of 

the  third 

oiaiijie.  doubtful  cases  of  a  certain  character  and  of  relative 
unimportance,  proves  that  it  was  not  thought  likely  that 
doubtful  cases  of  a  more  important  character  would  present 
themselves.  The  existence  of  the  clause  is  therefore  incom- 
patible with  the  intention,  ascribed  to  the  negotiators  (Arg. 
Stat,  p.  103)  of  188 1,  of  fixing  the  boundary  on  ranges 
of  the  Cordillera  which  they  knew  to  be  intersected  by 
rivers,  such  as  the  Rio  Aisen.  On  examining  the  map  of  the 
exploration  of  this  river,  published  in  1874 — which  is  herein  piate  xvi. 
reproduced — it  is  seen  that  the  name  "Cordillera  de  los 
Andes"  is  inscribed  transversely  over  the  entire  length  of 
the   map,   and   on    reading  the   account   of  the  exploration 
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me  meet  with  Captain  Simpson's  declaration  that  he  had 
"  gone  across  more  than  a  hundred  miles  of  Cordillera "  ^  ; 
and  in  the  whole  diary  there  is  no  mention  of  any  ckazn, 
principal  or  otherwise,  where  the  intersection  by  the  river 
might  be  localized. 

Under  the  assumption  that — chiefly  through  the  infor- 
mation derived  from  Simpson  s  expedition  —  the  Chilean 
and  Argentine  Governments  were  in  1877  and  1881  "quite 
aware  that  the  Cordillera  was  in  the  south  intersected  by 
rivers,"  it  is  utterly  impossible  to  explain  how,  if  they 
intended  the  boundary  line  to  run  along  some  of  the  ranges 
intersected  by  the  river  Aisen,  spreading  over  "more  than  a 
hundred  miles,"  the  negotiators  failed  to  foresee  that  the  neces- 
sary  indecision  produced  by  such  a  structure  would  give  rise 
to  far  greater  difficulties  than  those  **  that  might  arise  owing  to 
the  existence  of  certain  valleys  formed  by  the  bifurcation  of  the 
Cordillera,  etc.*'  The  omission  would  be,  to  a  certain  extent, 
comprehensible  if — from  the  accounts  of  the  explorations  men- 
tioned in  Chapter  VI.  of  the  Argentine  Statement — any  precise 
information  had  been  obtained  as  to  the  existence  of  a  well 
defined  central  ridge  intersected  by  the  rivers  at  easily  localized 
places.  No  such  information  was  forthcoming,  however ;  on 
the  contrary,  Simpsons  mention  of  an  eastern  "secondary 
ridge  constituting  the  real  division  of  the  waters  "  pointed  to 
the  probability  that  no  well  defined  line  would  be  found  west 
of  that  ridge. 

It  is  alleged  by  the  Argentine  Representative  that  most 
boundary  lines  running  along  mountain  chains  cut  across 
rivers.    These  cases  will  be  examined  in  Chapter  XXVII.,  but 


*  Anuario  Hidrogrdfico  de  la  Marina  de  Chiie,  t.  i.  p.  59. 
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one  fact  in  connection  with  this  may  be  anticipated.  When  such 
a  thing  occurs,  the  exact  point  of  intersection  is  always  fixed  in 
the  Boundary  Treaty,  or  referred  to  as  a  well  known  point 
between  ancient  jurisdictions ;  in  the  case  of  unexplored  coun- 
tries, either  a  commission  is  appointed  to  survey  the  ground 
before  framing  the  Treaty,  or  full  powers  are  given  to  the 
Commissioners  to  decide  on  a  boundary  line  fulfilling  certain 
requirements  of  a  traditional,  strategic  or  administrative  char- 
acter, specially  stated  by  mutual  agreement. 

The  absence  of  any  such  clause  in   the  Boun- 

Importanoe 

©r  the      dary  Treaty  is  eloquent.   The  fact  that  no  difficulty 

absence  of 

aJLim"**     ^^^  anticipated  as  to  the  crossing  of  rivers  by  the 
the  ontting  frontier    line   admits    but   one    explanation  :    the 

ef  oertaln  ^ 

riven.  negotiators  considered  that  the  principle  of  demar- 
cation already  laid  down  was  incompatible  with  the  cutting  of 
rivers,  and  consequently  they  anticipated  no  difficulty  on  this 
account  If  they  had  anticipated  no  difficulty  at  all  in  the 
demarcation  of  the  boundary,  it  might  be  argued  that  all 
difficulties  were  overlooked ;  but  this  cannot  be  alleged,  seeing 
that  they  anticipated  one  so  unimportant  that  even  one  of 
the  negotiators  rightly  conjectured  that  it  was  unlikely  to 
occur. 

And  if  these  considerations  have  some  force  with  regard  to 
the  Treaty  of  1881,  they  have  far  more  force  with  regard  to 
the  Protocol  of  1893.  At  the  latter  date  the  Argentine  pre- 
tension of  a  frontier  line  that  should  cross  Pacific  rivers  had 
been  officially  manifested  ;  rules  had  even  been  proposed  as  to 
how  the  rivers  should  be  cut  by  the  boundary  line ;  and  the 
difficulty  of  finding  a  natural  and  certain  line  under  these 
conditions  was  better  known  through  fresh  explorations. 
How  comes  it,  then,  that  if,  as  is  alleged,   Chile  ^yielded  to 
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these  pretensions,  she  refused  to  accept  the  insertion  of  any 
clear  rule,  or  any  explicit  declaration  on  the  subject  ? 
Thetbird        ^^  has   been   already  pointed    out   in  our  first 
reooncdubie  Statement,  the  very  provision  of  the  lack  of  clear- 
waterb      ness  in  the  water-divide  as  the  only  possible  doubt- 
boundary,    ful   case   in  the    Boundary   Treaty  is  in   keeping 
with  the  idea  that  the  mathematical  principle  of  the  water- 
parting  was  intended  to  be  the  invariable  rule  of  the  demarca- 
tion, while  it  would  be  incongruous  with  the  idea  of  an  invariable 
rule  based  on  "  the  most  elevated  crests  of  the  Cordilleras  " 
supposing  such  an  orographical  unit  to  exist     As  this  argu- 
ment has  been   indirectly  disputed  in  the  Argentine  State- 
ment (page  269)  on  untenable  grounds,  it  will  now  be  further 
prosecuted  in  order  to  dispel  any  misapprehension  with  regard 
to  this  point. 

The  principle  of  the  water-parting  has  always  been 
regarded  as  a  mathematical  principle  in  boundary  demarca- 
tion, and  is  usually  applied  both  in  the  case  of  countries 
having  separate  river  systems  originating  in  unexplored 
mountains  or  low  divides,  and  in  the  case  of  those  whose 
features  have  been  mapped  out  beforehand. 

The  advantages  of  the  method  in  the  former  case  are 
obvious :  two  opposite  flows  of  water  must  have  a  line  of  separa- 
tion somewhere,  and  thus  at  least  the  real  existence  of  a  con- 
tinuous line  is  secured.  Two  cases,  however,  seem  to  present 
themselves  as  exceptions :  assuming  that  there  are  waters 
throughout  the  country,  it  may  happen  even  in  mountainous 
districts  that  the  drainage  is  undecided  over  more  or  less 
extended  tracts  of  lands.  Sometimes  extensive  marshes  or 
*  bahados '  lie  on  top  of  the  divide,  and  even  a  lake  may  be 
found  with  two  outlets,  or  a  lake  may  be  enclosed  between  two 
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ridges  and  have  no  superficial  drainage  channel.  In  deserts  or 
dry  regions  there  are  even  more  extensive  tracts  of  lands  totally 
undrained.  In  each  of  these  cases  the  principle  of  the  water- 
parting  seems  to  be  at  fault.  From  a  topographical  point  of 
view,  however,  most  of  the  cases  in  which  no  superficial  drain- 
age channel  appears  may  be  mathematically  treated  by  simply 
drawing  up  a  contoured  map  of  the  region,  and  determining 
the  lower  natural  outlet  of  the  doubtful  basin.  In  the  liofht 
of  these  facts,  and  on  the  supposition  that  the  boundary  line 
determined  by  Article  i  of  the  Treaty  and  Protocol  is  the 
general  water-parting  line  between  the  river  systems  of  the 
two  countries,  the  prevision  of  the  lack  of  clearness  in  this 
line,  as  the  only  possible  doubtful  cases  requiring  an  amicable 
solution,  appears  perfectly  logical,  and  might  be  termed  irre- 
fragable corroborative  evidence.  The  reason  why  a  more 
complete  method  for  solving  those  doubtful  cases  was  given 
in  the  Protocol  is  also  very  comprehensible;  in  i88r  the 
negotiators  had  only  a  general  idea  as  to  the  doubtful  cases 
and  merely  thought  of  finding  amicable  solutions  without 
going  into  details ;  while  in  1893  ^^^  difficulties  concerning 
the  boundary  in  the  region  of  the  27th  parallel  had  made  it 
evident  that  in  cases  of  undrained  land  a  topographical 
inquiry  could  alone  give  a  *  scientific'  basis  to  amicable  solu- 
tions. Such  inquiry  would  allow  a  line  to  be  found,  whose 
existence,  although  not  clear  at  first  sight  on  account  of  the 
lack  of  waters,  would  be  none  the  less  certain  for  the  sur- 
veyor, as  representing  the  *  mathematical  line '  where  the 
water-parting  would  take  place  materially  if  waters  existed  in 
sufficient  quantity  to  flow  through  the  territories  of  each  nation. 
It  must  be  remarked  once  more  that  the  logical  correla- 
tion between  the  principle  of  demarcation  to  be  followed  as 
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an  *  invariable  rule,'  and  the  cases  in  which  such  a  principle 
would  be  inoperative,  can  exist  only  when  the  term  water- 
parting  line  is  given  the  sole  meaning  which  carries  with  it 
the  conditions  of  continuity  and  uniqueness  without  which  the 
rule  for  the  demarcation  could  not  be  termed  *  invariable.* 
If,  instead  of  a  continued  and  primary  water-parting,  broken 
and  subordinate  watersheds  were  meant,  such  correlation 
would  not  exist,  and  the  difficulties  to  be  apprehended  in  the 
course  of  the  demarcation,  would  arise,  not  out  of  any 
deficiency  of  clearness  of  the  water-parting  line  in  certain 
places,  but  from  the  absence  of  natural  connection  between 
independent  and  subordinate  watersheds. 
Under  the  Bearing  this  in  mind,  it  is  manifest  that  Article  x 
interpreUp   of  the  Protocol  Can  only  have  a  plain  and  reason - 

tlon  the  ^  ^ 

^'beoomST*  ^^^  sense  when  *  the  water-parting  line '  is  under- 
ineperatiYe.  s^qqJ  ^q  mean  the  main  divide.   In  each  bifurcation 

of  the  Cordillera  the  central  crest  or  ridge  branches  into  two, 
each  of  these  bearing,  of  course,  its  own  *  peculiar '  watershed  ; 
one  of  these  only  can  be  the  primary  divide,  the  other  must  be 
a  secondary  one,  and  must  cease  to  be  a  water-parting  sooner 
or  later.  When  it  is  said  that  the  water-parting  line  is  to  be 
searched  for  on  the  ground,  the  former  must  be  meant, 
because  it  is  the  only  one  that  does  not  cease  to  be  a  water- 
parting,  and  the  rule  of  the  Protocol  amounts  to  saying  that 
the  Experts  shall,  in  case  of  bifurcation,  direct  an  inquiry 
to  be  made  as  to  which  of  the  two  apparent  water-partings  is 
the  real  one.  Where  there  exists  a  superficial  outlet  of  a 
valley  enclosed  by  a  bifurcation,  there  can,  of  course,  be  any 
doubt  only  so  long  as  the  said  outlet  remains  unknown  ;  in 
other  words,  if  a  river  occupies  the  bottom  of  a  valley  lying 
between  bifurcated  ranges,  doubt  can  only  subsist  while  the 
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real  course  of  the  river  is  unknown.  When  no  superficial 
outlet  exists,  the  topographical  outlet  must  be  found  by 
taking  levels,  and  the  *  scientific '  water-parting  line  be  deter- 
mined accordingly.  And  it  is  evident  that  for  this  rule  to 
be  operative  in  a  doubtful  case,  any  apparent  bifurcation 
of  the  primary  water-parting  line  must  be  taken  as  a  bifur- 
cation of  the  Cordillera,  and  no  attention  must  be  paid  to 
the  relative  heights  of  both  branches.  For  there  must  be 
only  one  rule,  and  that  *  invariable,'  so  that  if  it  is  acknow- 
ledged that  the  primary  water-parting  line  must  be  searched 
for  when  the  two  branches  of  the  bifurcations  have  well 
characterized  ridges,  even  the  cases  in  which  the  primary 
water-parting  line  deviates  from  the  best  characterized  ridges 
must,  from  the  point  of  view  of  the  demarcation  of  the  boun- 
dary, be  considered  as  bifurcations  of  the  Cordillera. 

The  logic  of  this  conclusion  is  plain  enough ;  moreover 
it  is  corroborated  by  other  considerations. 

In  the  first  place,  if  Article  3  is  interpreted  as  a  rule 
only  applicable  to  bifurcations  of  high  or  well  characterized 
ridges,  it  is  obvious  that  endless  disputes  might  arise  in 
every  case  as  to  whether  it  ought,  or  ought  not,  to  be 
considered  as  a  case  of  bifurcation  of  the  Cordillera.  It 
is  impossible,  for  instance,  to  understand  why  the  Argentine 
Expert  has  considered  the  Copahue-Callaqui  case  as  one 
of  bifurcation,  and  not  the  Mercedario,  the  Aconcagua,  or 
the  Tronador  cases.  In  the  second  place,  if  the  primary 
water-divide  is  left  aside,  the  rule  becomes  inoperative  and 
the  validity  of  the  whole  Treaty  is  impaired.  One  striking 
instance  of  this  is  to  be  found  in  the  Argentine  line  south  of 
Mount  Tronador.  The  Argentine  Expert  there  follows  a 
secondary  watershed,  which  bifurcates — or  rather  forks — into 
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four  branches,  to  say  the  least,  at  about  4 1 ""  2d  S. ;  each  fork, 
of  course,  bears  its  own  *  peculiar '  watershed,  and  every  one 
of  those  is  clear  enough,  but  not  one  is  primary,  or  even 
secondary  ;  they  are  very  subordinate  watersheds  that  soon 
come  to  an  end,  and  it  would  be  quite  impossible  to  under- 
stand what  was  meant  by  *  the  watershed  being  searched 
for  on  the  ground'  in  such  a  case.  It  is  so  absolutely 
impossible  that,  in  this  case — as  well  as  in  the  twelve  other 
cases  where  similar  breaks  occur  between  the  subordinate 
and  fragmentary  watersheds  along  which  the  Argentine  line 
is  projected — the  Argentine  Expert  has  been  unable  to 
appeal  to  the  very  Article  of  the  Protocol  which,  according 
to  his  views,  ought  to  have  helped  him  out  of  the  difficulty. 
That  these  have  been  doubtful  cases  with  him,  is  clearly  de- 
monstrated in  another  chapter  of  our  Statement.  The  result 
of  his  interpretation  of  the  Treaty  and  Protocol,  on  this  point, 
is  that,  in  his  view,  the  rule  of  Article  3  of  the  latter  has  been 
utterly  useless  and  inoperative,  since  he  has  found  no  diffi- 
culties which  could  be  solved  by  it,  and  that,  on  the  other 
hand,  when  real  difficulties  arose,  he  could  not  find  in  the 
1  reaties  any  rule  to  solve  them  by. 

Under  the  In  Striking  contrast  with  this  state  of  things, 
terpretation  if  every  bifurcation  of  the  water-parting  line  be 

the  olftiuM 

never  be-    regarded  as  a  bifurcation  of  the  Cordillera,  whether 

oomes  In-  *  , 

eperative.  the  ridge  is  well  characterized  as  m  the  case  of 
the  mountains  extending  from  Tres  Cruces  to  San  Francisco, 
or  whether  there  are  depressions  on  both  sides,  as  in  the 
case  of  Lake  Cron6metro  (43''  15' S.  lat),  and  the  primary 
watershed  be  searched  for  on  the  ground  in  each  case,  the 
rule  of  Article  3  is  found  to  be  operative,  and  no  doubtful 
case  will  be  found  that  cannot  be  solved  by  it. 
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A  reciprocal  correlation  is  thus,  and  only  thus,  established 
between  the  working  of  the  invariable  rule  as  given  in  the 
Treaty  and   the  scientific  treatment  of  the  doubtful  cases. 
wni^istiM         The  second  discrepancy  lies  in  the  scope  of 

seographioal 

condition  of  the  words    **this    cfeogfraphical    condition    of   the 

tbedemar-  o      &     r 

oAtum.      demarcation  "  found  in  Article  3. 
Consistent  with  the  Chilean  interpretation  of  the  Treaty, 
these  words  are  held  to  refer  to  the  condition  of  the  water- 
parting  as  the  only  geographical  condition  of  the  demarcation 
and  as  that  which  must  be  followed  in  all  cases. 

It  is  contended,  however,  in  the  Argentine  Statement 
(pages  269  and  271)  that  the  meaning  of  Article  3  is  that 
the  condition  of  the  water-parting  is  only 

"  one  among  the  many  geographical  conditions,"  and  that  **  the  clause 
does  not  lay  down  a  general  rule  applicable  to  the  entire  extent  of  the 
frontier,  but  that  it  refers  especially  to  an  isolated  and  particular  case, 
viz.,  that  of  the  existence  of  valleys  formed  by  the  bifurcation  of  the 
Cordilleray 

That  it  is  utterly  impossible  to  understand  and  apply 
Article  i  of  the  Treaty  if  more  than  one  principle  or  condition 
of  demarcation  is  to  be  followed — as  has  been  remarked  be- 
fore— is  self-evident.  If  the  line  of  water-parting  is  merely 
taken  as  "  one  of  many  conditions,"  and  if,  in  cases  of 
bifurcation,  the  watershed  of  either  branch  is  liable  to  be 
identified  as  **  the  water-parting  line,*'  Article  3  of  the 
Protocol  and  the  sentence  from  the  Treaty  therein  contained 
had  better  have  been  omitted.  The  two  Argentine  ob- 
jections, taken  together,  lead  to  the  most  surprising  and 
preposterous  conclusion. 

Argentine  According  to  the  Argentine  interpretation,  it 

'"umTS*"   would  appear  that,  in  the  ordinary  course  of  the 

demarcation,     various     *  geographical     conditions,* 
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such  as  the  *  highest  crests/  *the  more  constant  general 
trend,'  '  the  division  of  the  largest  volume  of  waters/  '  the 
ease  in  being  distinguished/  and  the  '  difficulty  in  being 
crossed/  etc.,  would  have  to  be  attended  to.  No  sooner 
did  ^  bifurcation  of  the  Cordillera  present  itself,  however, 
than  all  these  conditions  would  be  set  aside  and  a  search 
instituted  for  the  water-parting  line. 

But  the  Argentine  Representative  has  lost  sight  of  one 
point :  namely,  that  the  clause  only  refers  to  those  bifurca- 
tions of  the  Cordillera  where  the  water-parting  line  is  not 
clear,  and  so  has  failed  to  draw  the  right  conclusion  from 
his  own  system  of  interpretation. 

Kednouo  ad  The  conclusion  would  be  this  :  that  according 
to  his  views,  m  the  ordinary  course  of  the  demar- 
cation along  the  Cordillera,  including  the  cases  of  bifurcation 
where  tfu  water-parting  line  should  be  clear,  the  latter  should 
not  be  the  condition  of  the  demarcation ;  it  would  only 
become  so,  in  virtue  of  Article  3,  in  those  bifurcations 
where  the  said  line  should  not  be  clear. 

Thus,  according  to  the  Argentine  interpretation,  the 
negotiators  of  1881  and  1893  would  have  rejected  the  rule  of 
the  water-parting  for  all  cases  in  which  it  would  be  easier  and 
more  logical  to  apply  it ;  they  would  have  reserved  that  rule 
only  for  those  cases  in  which,  its  application  would  be  more 
difficult  or  even  impossible  ! 

The  absurdity  of  this  conclusion  shows  that  the  only  way 
in  which  any  meaning  can  be  attached  to  Article  3  of  the 
Protocol  is  by  accepting  the  Chilean  interpretation.  The 
Boundary  Treaty  established  one  principle,  one  geographical 
condition  for  the  demarcation  along  the  summits  of  the 
Cordillera,  deciding  that  amongst  these  summits,  only  those 
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*  which  divide  the  waters '  shall  form  part  of  the  line,  and 
that,  furthermore,  the  line  must  always  '*pass  between  the 
sources  [or  headstreams]  flowing  to  either  side."  The 
Protocol  of  1893  decided  that  the  principle  of  demarcation,  as 
above  stated,  should  be  held  as  the  *  invariable  rule  *  for  this 
operation,  and,  in  confirmation  of  this,  decided  that  even  in 
the  places  where  the  line  which  represents  the  geographical 
condition  of  the  demarcation  may  appear  to  be  doubtful,  it 
should  be  *  searched  for  on  the  ground  '  by  the  Experts,  that 
is  to  say,  according  to  scientific  means. 

Article  i  of  the  Treaty  and  Articles  i  and  3  of  the  Protocol 
being  thus  understood,  every  provision  harmonizes  with  the 
rest,  no  phrase  or  sentence  is  useless  or  unmeaning,  and  no 
doubtful  case  is  left  without  solution. 

According  to  the  Argentine  interpretations,  the  contrary 
happens.  The  *  highest  crests  watershed '  must  be  the 
boundary ;  but  the  *  highest  crests '  are  not  always  the 
'highest'  of  all,  as  they  must  be  on  the  *  principal  chain.' 

Meanwhile  the  *  principal  chain '  remains  undefined  by  a 
superabundance  of  irreconcilable  conditions,  and,  in  cases  of 
bifurcation,  a  mysterious  *  watershed '  supposed  not  to  be 
clear  is  called  into  requisition  to  no  apparent  purpose. 
There  is  only  one  *  invariable '  rule,  viz.,  **  not  to  deviate  from 
the  Cordillera "  ;  but  there  are  many  *  variable '  rules,  for 
even  the  principal  chain  may  be  left  aside,  if  "justice  and 
equity  "  demand  it,  or  if  an  obnoxious  Pacific  inlet  interferes. 

The  Argentine  plea  (Arg.  Stat,  p.  270),  that 

with  1  and  2.  "  it  is  no  way  of  interpreting  a  Treaty  to  take  an  incidental 
phrase  from  it,  employed  with  a  circumscribed  object,  and  to 
endeavour  to  discover  therein  the  spirit  of  the  entire  negotiation," 

shows  the  weak  point  of  their  reasoning,  for  this  is  a  case  in 
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which  it  may  be  truly  said  that  *  the  exception  proves  the  rule.' 
The  fact  that  the  only  cases  left  for  amicable  solution  in  1881 
were  those  in  which  the  water-parting  line  should  be  doubtful ; 
and  the  further  fact  that  even  the  number  of  such  cases  was 
restricted  in  1 893  to  those  in  which  a  scientific  search  for  the 
said  line  should  prove  useless,  unmistakably  shows  that  the 
water-parting  was  intended  to  be  the  boundary  in  all  cases. 
This  is  not  a  case  of  endeavouring  to  discover  the  spirit  of  a 
negotiation  from  an  incidental  phrase,  or  of  picking  out  one 
sentence  from  one  clause  and  transferring  it  to  another  (Arg. 
Stat.,  p.  270),  but  only  one  of  putting  the  provisions  that  deal 
with  the  ordinary  course  of  the  demarcation  when  no  diffi- 
culties are  apprehended  in  connection  with  those  dealing  with 
the  exceptional  cases  where  difficulties  are  apprehended,  and 
seeing  that  they  harmonize  with  one  another. 

It  is  a  case  of  securing,  above  all,  the  validity  of  the 
Agreements,  of  acknowledging  as  a  'principle,'  as  a  'geo- 
graphical condition,*  and  as  an  *  invariable  rule '  of  demarca- 
tion, the  only  precept  worthy  of  the  name,  instead  of  a  vague 
prescription  to  confine  the  line  within  a  system  of  mountains 
to  which  no  two  geographers  would  give  the  same  lateral 
extension.  It  is  a  case  of  assuming  that,  if  the  negotiators  of 
the  Agreements  of  i88r  and  1893  intended  that  the  boundary 
line  should  be  traced  by  Experts,  according  to  a  given 
*  principle  '  and  an  *  invariable  rule '  without  empowering  them 
to  entertain  any  other  kind  of  considerations,  except  when  the 
principle  should  fail,  within  a  given  extent,  the  demarcators 
are  bound  to  find  a  line  that  is  susceptible  of  being  so  traced, 
or  to  arrive  at  the  conclusion  that  these  Agreements  cannot  be 
strictly  obeyed  in  practice.  It  is  a  case  of  acknowledging 
that    when    words    embodying   a   well   known   principle    of 
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demarcation  have  been  used  they  must  be  understood  so  as 
to  embody  a  *  principle/  and  not  so  as  to  give  rise  to  ambigui- 
ties ;  and  that  if  interpretation  is  required,  if  an  order  of 
subordination  must  be  established  between  the  terms  used  in 
the  definition  of  the  principle,  this  must  be  done  according  to 
the  strict  wording  of  the  text  as  it  stands,  and  not  by  an 
inversion  of  its  terms ;  that  it  must  be  done  according  to 
accepted  rules,  giving  the  pre-eminence  to  the  features  that 
constitute  the  essential  conditions  which  lead  to  the  precise 
identification  of  the  line  by  an  *  invariable  rule  *  from  one 
extremity  to  the  other,  and  not  to  features  which,  however 
convenient  they  might  appear,  lack  that  essential  condition. 

It  is  a  case,  finally,  in  which  the  absurdity  must  be 
avoided  of  assuming  that  a  certain  principle  of  demarcation 
had  been  rejected  for  the  entire  extent  through  which  it  would 
have  given  a  definite  result,  and  specially  adopted  in  those 
places  where  it  might  be  expected  that  the  result  should  not 
be  clear. 

The  final  sentence  of  Article  3  of  the  Protocol   will  be 
considered  in  connection  with   Article  3  of  the  Protocol  of 
September  6,  1895. 
ArttoiM  6         It  is  said  in  the  first  of  these  Articles  that 

•ad  7  of 
theProtoooL  «« f^^  ^jjg  effects  of  the  demarcation,  the  Experts  or,  in 

their  place,  the  Commissions  of  Assistant  Engineers,  acting  on  the 
Instructions  given  to  them  by  the  former,  shall  seek  the  boundary  line 
on  the  ground  .  .  ."; 

and  in  the  second,  that  the  same  Commissions  shall  be 
instructed 

*'  to  collect  all  the  necessary  data  to  draw  on  paper  the  dividing  line 
which  tluy  should  be  marking  out  on  the  ground  ..." 

No  one  can  fail  to  see  that  only  a  line  clearly  defined 
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by  a  simple  rule,  and  easy  to  identify,  can  be  spoken  of 
in  those  terms.  It  is  not  said  that  the  Commissions  shall 
undertake  previous  and  extensive  surveys,  that  they  shall 
compare  heights,  consider  difficulties  in  crossing  ridges, 
measure  the  volumes  of  waters  separated  by  each  peculiar 
watershed,  etc.,  and  choose  a  convenient  frontier  that  combines 
the  greater  difficulty  in  being  crossed  with  the  shedding 
of  the  larger  volume  of  waters.  It  is  clearly  assumed  that 
the  Commissions  will  be  able  at  once  to  identify  the  line 
according  to  the  rules  laid  down  in  their  Instructions;  it 
is  likewise  assumed  that  the  line  shall  be  marked  out  first 
on  the  ground,  and  that  the  data  shall  then  be  collected 
for  the  sole  purpose  of  drawing  the  line  on  the  maps ;  it 
is  even  further  enjoined  that  this  recollection  of  data  is  not 
**  to  interrupt  or  delay  the  demarcation  of  the  boundary." 
This  injunction  would  be  unintelligible  on  the  understanding 
that  the  boundary  should  be  based  on  previous  surveys  of 
the  ground. 

In  the  first  Chilean  Statement  it  was  alleged 

Origin,  not  ^ 

inteneotion.   that  the   recommendation  contained- in  Article   7 

of  streams  ' 

"ta^**    of  the  Protocol  of  *' taking  note"  "of  the  origin 
protoooi.     ^j.  ^j^^   brooks    or   the  ravines  running   down  to 

either  side  of  it"  (the  dividing  line),  clearly  showed  that 
streams  ought  not  to  be  intersected  by  the  dividing  line  and 
that  the  latter  was  intended  to  be  the  water-parting  line,  since 
it  ran  between  the  origins  of  headstreams.  It  seemed  useless 
to  explain  that,  if  the  common  idea  of  the  negotiators  had 
been  that  some  watercourses  had  to  be  cut,  special  notice 
should  have  been  taken  of  the  points  where  such  water- 
courses ought  to  be  intersected  by  the  boundary  line  ;  such 
points  would  have  been  much  more  important  than  the  origins 
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of  headstreams  at  either  side.  For,  while  the  latter  could 
scarcely  give  rise  to  any  difficulty  since  they  are  determined 
by  nature,  the  former,  which  in  the  points  where  a  water- 
course should  be  cut  by  an  ideal  or  imaginary  line — an  aerial 
line — not  being  determined  by  any  natural  circumstance, 
stand  in  much  greater  need  of  being  marked  out  on  the 
ground,  and  accurately  shown  on  the  map.  Indeed  it  may 
be  said,  and  supported  by  numberless  Treaties  and  Acts 
of  demarcation,  that  the  points  at  which  a  boundary  line 
abandons  a  natural  line,  such  as  a  watercourse  or  a  water- 
parting,  are  the  most  important  points  of  the  demarcation, 
and  great  care  is  always  taken  to  individualize  such  points 
beforehand. 

The  Argentine  Representative  himself  has  implicitly 
admitted  the  truth  of  this  fact,  when  he  says  (Arg.  Stat, 
p.  1054)  that 

''The  Argentine  Expert  has  considered  that  landmarks  planted  at  the 

points  where  the  line  cuts  the  rivers  flowing  from  the  east  towards  the 

west  would  be  sufficient  to  fix  the  frontier  along  the  Cordillera  to  the 
South  of  41°  S.  lat." 

It  is  impossible  to  account  for  the  inconsistency  of  the 
Argentine  interpretation  of  the  Treaty  and  Protocol  with 
this  admission*  that  the  points  at  which  the  projected 
Argentine  boundary  line  cuts  the  Patagonian  rivers  are  the 
only  points  of  that  line  which  need  to  be  marked  out.  The 
attention  of  the  Tribunal  is  called  to  this  point.  The 
Boundary  Treaty  of  1881  assumes  that  there  is  no  need 
to  mark  out  the  line,  except  at  places  where  the  water- 
parting  is  not  clear;  the  Convention  of  1888  provides  for  the 
demarcation  all  along  the  line ;  the  Protocol  of  1893  is 
framed  in  order  "to  remove  the  difficulties  with  which  the 
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Experts  have  met  or  may  meet."  Under  the  supposition 
that  **  it  was  a  known  fact  that  the  Cordillera  was  intersected 
by  rivers" — that  is,  the  Cordillera  where  the  Treaty  intended 
the  line  to  run,  when  it  was  framed — how  can  it  be  explained 
that  the  Treaty  did  not  provide  for  these  *  intersections '  to 
be  marked  out,  and  that  the  Convention  did  not  repair  the 
omission  ;  above  all,  how  can  it  be  explained  that  the  Proto- 
col, framed  when  the  Argentine  maps  clearly  showed  the 
kind  of  difficulties  that  might  be  expected  if  the  *  cutting  of 
rivers '  was  agreed  to,  remained  completely  silent  in  Articles 
I,  2,  and  3,  as  to  such  difficulties,  and  the  way  in  which 
they  were  to  be  overcome  ?  and  how  is  it  that  Articles  6  and  7 
failed  to  say  anything  as  to  placing  landmarks  "  at  the  points 
where  the  line  cuts  the  rivers,"  or  even  as  to  the  convenience 
of  indicating  these  most  important  points  on  the  maps  ? 

The  Argentine  Representative  thinks  that  the  recommen- 
dation to  take  note  of  the  sources  of  streams  has  nothing  to 
do  with  the  continental  divide ;  he  considers  that  a  conse- 
quence of  the  latter  would  be  an  order  for 

**  surveying  the  coasts  of  the  Pacific  in  search  of  the  rivers  which  dis- 
embogue into  it,  and  then  of  ascending  those  rivers  as  far  as  their 
sources,  wherever  the  latter  may  be  situated  "  (Arg.  Stat,  p.  273) ; 

and  that  the  mention  in  Article  7  of  the  *' visible  course  of 
the  rivers  descending  to  the  neighbouring  valleys "  as  a 
feature  "  not  precisely  necessary  for  the  demarcation  of  the 
boundary  I'  is  a  proof  that  the  Article  7  is  a  "  practical  instance 
of  the  orographic  rule." 

As  usual,  the  Argentine  Representative  here  confounds 
very  different  kinds  of  facts,  such  as  the  existence  of  certain 
features  and  their  being  shown  on  a  map. 

As  has  been  remarked,  Article  7  of  the  Protocol  assumes 
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that  the  surveying  operations  are  carried  out  at  the  same 
time  that  the  **  demarcation  on  the  ground  "  is  effected,  and  it 
is  clearly  not  supposed  that. the  results  of  the  surveys  are 
necessary  for  this  demarcation,  though  they  are  necessary,  of 
course,  for  the  *  delineation  on  the  map  I  and  this  is  evidently 
the  operation  which  is  referred  to  in  the  sentence  last  quoted. 
When  the  whole  7th  Article  is  read  with  an  unprejudiced 
mind,  without  seeking  for  far-fetched  possible  consequences, 
its  plain  sense  is  beyond  all  doubt.  The  primary  water- 
parting  being  identified  at  points  separating  the  basins  of 
well  known — though  possibly  unsurveyed — Chilean  and 
Argentine  watercourses,  the  said  divide  could  be  easily 
demarcated,  point  by  point,  and  the  nearest  points  on  either 
side  conducive  to  the  identification  of  the  line  would  be  the 
origins  of  opposite  headstreams ;  for  this  reason  the  Protocol 
enjoins  that  the  latter  shall  be  included  in  the  survey,  so  as  to 
enable  their  delineation  on  the  map.'  The  subsequent  course 
of  the  streams  beincr  more  and  more  removed  from  the  boun- 
dary  line,  its  location  could  be  of  no  use  for  the  identification 
of  the  line,  and  besides  would  entail  operations  that  might 
**  interrupt  or  delay  the  work  of  demarcation."  This  does  not 
imply  that  it  is  unimportant  to  know  the  ultimate  destination 
of  the  streams,  but  only  that  there  is  no  need  for  the  topo- 
graphical survey  of  their  entire  course,  which  are  two  very 
different  things.  The  primary  water-parting  line  between 
Chilean  and  Argentine  rivers  might  be  evidently  demarcated, 
strictly  speaking,   without  a  knowledge  of  the  lower  course 


*  The  Argentine  Map  of  the  Misiones  Territory — reproduced  in  plate  XV. 
(.page  625;— in  which  the  opposite  headstreams  are  indicated  by  Uttle  arrows  on 
either  side  of  the  divide  between  the  basins  of  the  rivers  IguazU  and  Chapec6 — the 
lower  course  of  the  tributaries  being  as  yet  unknown — is  a  good  illustration  of  the 
case. 
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of  the  rivers  on  either  side.  Even  in  unexplored  ground 
it  would  be  theoretically  sufficient  to  follow  such  course 
until  a  level  was  reached  lower  than  the  lowest  point  on 
the  primary  water-parting  line.  The  Argentine  Expert, 
Seftor  Moreno  himself,  has  given  a  practical  instance  of 
this  in  his  account  of  his  expedition  between  39°  30'  and 
46°  30'  in  1 896  ;  though  neither  he  nor  any  of  his  surveyors 
even  approached  the  Pacific  shores,  no  difficulty  was  experi- 
enced by  any  of  them  in  identifying  the  continental  divide  at 
any  point  as  is  seen  by  the  numerous  references  made  to  it  in 
the  book.^ 

Protocol  of  Article  3  of  the  Protocol  of  May  i,  1893,  pro- 
vided that,  in  case  of  difficulties  arising  in  certain 
places  where  the  water-divide  should  not  be  clear,  '*  the 
Experts  shall  cause  a  survey  to  be  made  which  may  serve 
them  to  solve  the  difficulty." 

As,  in  1894  and  1895,  difficulties  had  arisen  in  places 
where  the  water-divide  was  perfectly  clear,  and  the  Argentine 
Commissioners  had  refused  to  proceed  with  the  demarcation 
without  previously  undertaking  extensive  surveys,  the  assi- 
duity of  the  Chilean  Commissioners  in  proposing  new  land- 
marks had  been  thrown  away,  and  some  kind  of  agreement 
was  felt  to  be  necessary  in  order  to  confine  each  difficulty 
within  the  narrowest  possible  compass.  This  was  the 
purpose  of  the  Protocol  of  1895,  and  it  was  prescribed  in 
Article  3  that 

''if,  in  the  course  of  their  work,  the  Joint  Sub-Commissions  should 
not  find  it  possible  to  agree  upon  the  position  of  one  or  more  boundary 
landmarks,  they  shall  in  each  case  draw  up  tJu  respective  plan,  and, 
together  with  a  study  of  the  ground,   they  shall  send  it  to  the  Experts, 


*  Moreno,  Excursion  al  Neuquen,  &a.,  pages  34,  44,  ^-^^  103,  104,  118,  etc. 
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« 

who  shall,  in  the  use  of  their  powers,  endeavour  to  settle  the  divergency. 
Even  if  such  a  disagreement  should  occur,  tlu  Sub-Cotnmissiofis  shall 
continue  to  mark  out  the  frontier  from  the  point  next  to  that  where  the 
difficulty  arose,  and  in  the  same  direction  as  before,  as  the  intention  of 
the  two  Governments  is  that  the  work  sliall  not  be  interrupted  until  the 
whole  boundary-line  is  completed." 

When  this  stipulation  is  examined  in  connection  with  that 
contained  in  the  final  part  of  Article  3  of  the  Protocol  of  1893, 
it  is  seen  that  the  spirit  is  the  same.     The  latter  runs  thus  : 

"  To  this  end  [that  the  water  divide,  as  the  geographical  condition  of 
the  demarcation  be  searched  for  on  the  ground]  they  [the  Experts]  shall 
dispose  by  mutual  agreement  that  a  survey  be  made  by  the  Assistant 
Engineers,  which  may  serve  them  to  solve  the  difficulty." 

According  to  both  provisions,  the  main  duty  of  the 
Experts,  then,  is  to  mark  otit  the  frontier  \  this  work  is  not 
necessarily  the  outcome  of  previous  surveys ;  these  should  be 
made  only  where  difficulties  arise,  and  are,  in  the  Agreement 
supposed  to  occur  at  isolated  points  only. 

The  final  part  of  Article  7  of  the  Protocol  of  1893  stated 
that  the  work  of  demarcation  ought  not  to  be  interrupted  or 
delayed  by  surveying  operations ;  this  declaration,  however, 
was  inoperative  so  long  as  one  of  the  parties  insisted  on 
carrying  on  previously  these  surveys,  and  the  only  thing  that 
could  be  done  was  to  try  to  continue  the  demarcation  in  the 
next  place. 

Looking  at  these  stipulations  from  the  point  of  view  of 
the  interpretation  of  the  Agreements  as  a  whole,  attention  is 
called  to  the  fact  that  each  of  them  implies  the  idea  that  it  is 
possible  to  carry  out  the  general  work  of  demarcation  without 
any  previous  surveys,  as  such  are  only  mentioned  in  case  of 
difficulties. 

Moreover,  it  is  obviously  taken  for  granted  that  the  latter 
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can  only  occur  at  isolated  points,  where  the  principle  or 
invariable  rule  of  the  demarcation  may  be  at  fault,  and  that  it 
will  be  possible  to  proceed  with  the  work  at  a  proximate 
point.  This  would  be  inconsistent  with  the  conventional 
demarcation  of  a  complicated  *'  highest  crest  watershed 
boundary  *'  such  as  the  Argentine  Expert  has  endeavoured  to 
plan  out,  south  of  the  41st  parallel.  Nowhere  can  there  be 
found  in  the  Protocol  of  1895  any  corroboration  of  the  Argen- 
tine Representative's  interpretation  of  it ;  namely,  that  the 
idea  of  the  negotiators  was 

*^  that  the  most  practical  course  was  to  hasten  the  surveys  by  the  Com- 
missions so  that  they  might  in  as  short  a  time  as  possible  be  in  a 
position  fo  determine  the  course  of  tJu  entire  frontier  line  with  actual 
knowledge  of  the  ground  and  of  its  most  important  features."  (Arg. 
Stat.,  p.  325.) 

The  idea  embodied  in  the  Agreement  is  utterly  different  ; 
instead  of  the  "  entire  frontier  line "  being  spoken  of,  only 
"  one  or  more  boundary  landmarks  *'  have  been  mentioned, 
and  instead  of  *'  the  most  important  features  of  the  ground  " 
being  supposed  to  regulate  different  portions  of  the  frontier 
line  at  the  same  time,  it  is  always  presumed  that  the  demarca- 
tion could  be  *'  continued  from  the  point  next  to  that  where 
the  difficulty  arose." 
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INTERPRETATION  OF  THE  TEXT  OF  THE  ARBITRATION 

AGREEMENT  OF  1896. 

'TT^HE  history  of  the  negotiations  leading  to  this  Agreement 
-^  (Chapter  XVII.)  shows  that  though  the  original  inten- 
tion was  to  enter  into  a  compromise  by  virtue  of  which  Chile 
should  renounce  her  right  over  the  Puna  territory  and  the 
Argentine  Republic  should  in  exchange  make  a  substan- 
tial concession  of  western  territory  to  the  south  of  the  forty- 
sixth  parallel,  irrespective  of  natural  boundary  lines,  the  idea 
of  compromise  had  to  be  abandoned,  and  the  Chilean 
negotiator  finally  confined  his  efforts  to  securing  arbitration 
for  the  solution  of  the  actual  difficulties. 

When  these  antecedents  are  borne  in  mind  the  true  scope 
of  every  Article  of  the  Agreement  is  easily  understood. 

First  This  refers  to  the  Puna  de  Atacama,  and  has  no 

**  direct  bearing  upon  the  present  question.  It  does 
not  contain  any  rule  orographic  or  hydrographic,  for  tracing 
the  boundary  line  in  that  region,  and  it  does  not  stipulate  that 
the  said  line  shall  be  traced  in  accordance  with  the  Treaty  of 
1 88 1  and  Protocol  of  1893  ;  it  merely  says  that  the  demarca- 
tion of  the  line  that  is  being  traced  south  of  26°  52'  45"  by 
virtue  of  those  Treaties  **  shall  be  extended  in  the  Cordillera  de 
los  Andes  as  far  as  the  23d  parallel." 
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A  theoretical  disquisition  upon  this  point  is  now  altogether 
useless,  since  the  decision  given  by  the  Commission  of 
Arbitration  at  Buenos  Aires  on  March  24,  1899,  entirely 
corroborates  the  soundness  of  our  contention  as  to  the  absence 
of  rules  for  the  demarcation  and  shows  that  they  did  not  act 
upon  the  idea  of  dividing  the  Cordillera  "between  both 
border  States  so  that  to  each  of  them  would  belong  the  slope 
facing  towards  it  up  to  the  culminating  ridge."     (Arg.  Stat, 

P-  330.) 

In  fact,  the  decision  of  March   24,   1899,   leaves  within  ^RP- 2?^- 

Chile,  from  23°  to  24  20'  (vide  Argentine  official  map  i)  the 
culminating  ridge  of  the  Cordillera,  and,  for  the  rest,  estab- 
lishes straight  lines,  mostly  irrespective  of  ridges.  This  deci- 
sion is  not — and  did  not  pretend  to  be — given  in  fulfilment  of 
any  principle  of  demarcation  or  invariable  rule  ;  it  was  to  all 
intents  and  purposes  a  compromise  or  amicable  solution. 
Moreover  when  the  records  of  March  9,  the  communication 
of  March  11,  and  the  final  record  of  March  24,^  are  exam- 
ined, it  may  be  seen  that  the  Treaty  of  1881  is  not  even 
mentioned,  and  that  the  chief  elements  of  the  discussions  were 
the  validity  of  the  Argentine- Bolivian  Treaty  of  1893  ^tnd  the 
occupation  of  the  territory  by  Chile.  In  the  course  of  the 
meeting  held  on  March  6,  1899,  the  Chilean  delegates  made 
the  following  important  declaration  : 

"  The  high  position  and  political  influence  of  the  Argentine  Delegates 
and  the  absence  of  Cxeographcrs  and  Experts  from  the  Delegation,  as 
well  as  the  unusually  short  delays  allowed  for  discussi  ^n,  indicated  the 
Governments'  purpose  of  ieavin^  technical  solutions  aside,  if  necessary, 
and  o^  favouring  a  solution  by  compromise  instead." 

Thus  the  authorities  who  have  been  hitherto  called  upon  to 


*  Documenios  relativos  a  hi  Confercncia  dc  Buenos  Aires,  Santiago,  1899,  pp.  17 
to  38. 
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interpret  Article  1  of  the  Agreement  of  1896  have  left  it  on 
record,  as  an  established  fact,  that  no  precedent  can  be  derived 
from  the  application  of  this  Article  for  the  delimitation  of 
other  regions,  since  such  application  has  been  the  result  of 
considerations  completely  extraneous  to  the  Treaty  of  1881 
and  the  Protocol  of  1893,  which  alone  contain  the  *  invariable 
rule '  that  must  be  applied  to  the  south  of  latitude  26"^  52'  45''. 
g^^^^  It  has  already  been  pointed  out,  in  dealing  with 

^*^*****'  the  history  of  the  negotations,  that  the  Argentine 
Government  tried  to  resist  arbitration  in  every  way,  and  when 
no  longer  able  to  do  so  as  regards  the  main  question,  suc- 
ceeded in  eliminating  from  it  the  questions  that  might  arise 
in  the  demarcation  north  of  26''  52'  45",  as  well  as  along  or 
south  of  the  fifty-second  parallel. 

As  to  the  powers  of  the  Arbitrator,  they  tried  also  to 
restrict  these  to  the  determination  of  the  **  principal  chain  of 
the  Andes,"  but  such  restriction  was  steadily  refused  by 
Chile,  as  the  latter,  since  the  idea  of  a  compromise  was  rejected, 
had  a  right  to  demand  that  the  Arbitrator  should  be  empow- 
ered to  apply  the  existing  Treaties  strictly,  according  to  his 
own  understanding,  giving  to  the  terms  used  for  defining  the 
boundary  lines  the  pre-eminence  derived  from  those  Treaties 
alone,  and  not  from  any  subsequent  declarations  which  could 
only  lead  to  worse  confusion  and  perplexity. 

For  the  sake  of  greater  clearness,  the  clause  may  be  divided 
into  two  parts,  the  first  concerning  the  Governments,  and  the 
second  the  appointment  and  powers  of  the  Arbitrator,  viz.  : 

"(1)  If  differences  should  occur  between  the  Experts  in  fixing  the 
boundary  landmarks  in  the  Cordillera  de  los  Andes  to  the  south  of  parallel 
26°  52'  45",  and  should  it  not  be  possible  to  remove  such  differences  by 
friendly  arrangement  between  the  Governments,  they  shall  be  submitted 
to  the  decision  of 
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"  (2)  Her  Britannic  Majesty's  Government,  who  is  hereby  appointed 
by  the  contracting  parties  in  the  capacity  of  Arbitrator  entrusted  with 
the  strict  application  in  such  cases  of  the  provisions  of  the  said  Treaty 
[1881]  and  Protoc  )1  [1893],  after  a  survey  of  the  ground  has  been  made 
by  a  commission  appointed  by  the  Arbitrator." 

With  regard  to  the  first  part,  the  Argentine  Representa- 
tive remarks  (Arg.  Stat.,  p.  330)  that 

"  the  differences  between  the  Experts  could  only  arise  in  fixing  the 
boundary  marks  in  the  Cordillera  de  los  Andes.  Should  they  be  fixed 
outside  thereof,  they  would  be  of  no  value  whatever,  as  they  would 
openly  violate  the  Treaties,  and  it  would  not  be  possible  to  take 
them  into  consideration  on  any  pretext." 

In  making  this  remark  the  Argentine  Representative 
states  on  his  own  authority  that  the  words  '*  the  Cordillera 
de  los  Andes"  must  have  a  meaning  independent  of  the 
qualifications  implied  by  the  text  of  the  Treaties,  and  that 
this  was  accepted  by  both  contracting  parties  in  1896,  so 
that  the  words  were  used  with  the  common  intention  of 
circumscribing  the  dispute  within  certain  ranges  of  mountains 
that  should  be  called  the  Cordillera.  The  account  of  the 
negotiations  has  shown  that  such  was  not  the  case,  and 
that  the  formula  to  that  effect  proposed  by  the  Argentine 
Government  was  rejected  by  Chile.  The  use  of  the  words 
**  the  Cordillera  de  los  Andes  "  with  reference  to  the  section 
of  the  boundary  where  the  differences  must  arise  in  order 
to  be  submitted  to  arbitration  cannot  be  taken  to  imply  a 
previous  restriction  as  to  the  situation  of  the  proposed 
landmarks  within  an  orographically  circumscribed  area,  since 
this  would  be  equivalent  to  substituting  in  place  of  the 
dispute  concerning  a  boundary  line  between  countries,  a 
dispute  concerning  a  boundary  line  between  Cordilleras  and 
adjoining    lands.      The    words    **  in  the  Cordillera    de    los 
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Andes  to  the  south  of  parallel  26°  52'  45""  are  evidently 
used  as  a  limitation  in  the  longitudinal  extent  of  the 
boundary  line,  since  the  intention  was  to  confine  the  arbi- 
tration to  that  section  of  the  boundary  mentioned  in  general 
terms  in  the  Treaty  of  1881  as  being  "the  Cordillera  de 
los  Andes/'  that  is,  to  the  north  of  the  52nd  parallel. 
Moreover,  the  first  part  of  the  Article  concerns  no  one  but 
the  two  Governments ;  they  alone  must  decide  whether  the 
differences  that  have  arisen  fall  within  the  scope  of  arbitra- 
tion, and  the  fact  that  they  have  agreed  on  submitting 
certain  differences  is  proof  of  their  having  previously  arrived 
at  the  common  understanding  that  these  differences  fall 
within  the  scope  of  Arbitration.  This  point  will  be  further 
considered  when  dealing  with  the  final  records  of  1898. 
Powers  of         The  comment  of  the  Argentine  Representative 

the  Arbi- 
trator,     on   the  powers  of    the    Arbitrator,   as  defined    in 

the  second  part  in  the  Article  are   as   follows    (Arg.  Stat., 

Introd.,  p.  iii.)  : 

**  Her  Britannic  Majesty's  Government  have  to  fulfil  a  technical 
mission  respecting  circumscribed  places.  They  are  not  going  to  lay 
down  general  rules  applicable  to  the  whole  extent  of  the  frontier^  parti- 
cularly when  in  the  greater  part  thereof  the  divisional  line  is  already 
demarcated.  They  are  not  going  to  lay  down  principles,  nor  consider 
new  doctrines,  which  might  clash  with  the  lines  already  fixed  on  the 
maps  and  located  on  the  ground  itself.  They  are  going  solely  to  give 
their  decision  respecting  the  geographical  differences  of  the  Experts 
who  .  .  .  have  been  in  disagreement  with  reference  to  the  location  of 
boundary  marks  in  the  Cordillera  de  los  Andes." 

We  are  bound  to  protest  against  this  interpretation  of 
the  Agreement  of  1896  as  being  dogmatic  and  even  partly 
unintelligible.  What  does  the  Argentine  Representative 
understand  by  a  "technical  mission,"  and  what  is  his 
authority  for  stating  that  the   British  Government's  **  deci- 
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sion  respecting  the  geographical  differences  of  the  Experts" 
must  not  be  subject  to  **  general  rules  applicable  to  the 
whole  extent  of  the  frontier,"  as  laid  down  by  them?  It 
would  indeed  be  difficult  to  make  a  statement  more  at 
variance  with  both  the  spirit  and  letter  of  the  Treaties  and 
the  Agreement  of  1896.  The  Arbitrator,  according  to  the 
latter,  is  '*  entrusted  with  the  strict  application  of  the  Pro- 
visions of  the  Treaty  of  1881  and  Protocol  of  1893"  for 
solving  the  aforesaid  differences.  As  the  Treaty  of  1881 
contains  a  *  general  principle'  of  demarcation  applicable  to  the 
whole  extent  of  the  frontier  within  which  the  differences 
have  arisen;  as  the  Protocol  of  1893  decides  that  the  said 
principle  shall  be  held  as  the  *  invariable  rule '  for  the 
demarcation,  and  as  the  differences  have  arisen  on  account 
of  the  *  general  principle*  and  *  invariable  rule*  for  the  de- 
marcation being  differently  understood  by  the  Experts  of 
both  countries,  it  is  impossible  to  avoid  the  conclusion  that 
the  Arbitrator's  mission  is  precisely  this  :  to  *  lay  down '  the 
principle  to  be  applied  as  an  *  invariable  rule'  for  the  de- 
marcation of  the  boundary  line  according  to  the  strict 
meaning  of  the  provisions  of  the  Treaties. 

If  the  decisions  of  the  Arbitrator  must  not  be  inspired 
in  '  general '  rules,  where  shall  we  find  the  *  particular ' 
rules  that  ought  to  govern  the  cases  of  actual  differences  ? 
The  Treaties  contain  only  two  *  particular '  rules ;  one  refer- 
ring to  the  cases  in  which  the  water-divide  is  not  clear,  and 
the  other  dealing  with  the  vicinity  of  the  52nd  parallel. 
And  neither  of  these  is  applicable  to  most  of  the  diver- 
gences. 

It  is  useless  to  say  that  •*  th<^  Argentine  Republic  con- 
sidered  that  it  had   been   stipulated   in    the    Treaties    what 
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the  theoretical  rules  of  the  boundary  were "  (Arg.  Stat, 
p.  327),  and  then  attempt  to  draw  the  conclusion  that  the 
Arbitrator  has  no  power  to  '  lay  down  *  such  rules.  Evidently 
the  rules  for  the  demarcation  have  been  laid  down  in  the 
Treaties,  but  they  have  been  differently  interpreted,  and  the 
Arbitrator  has  been  appointed  in  order  to  decide  which 
interpretation  is  strictly  in  accordance  with  the  Provisions 
of  the  Treaties. 

The  fear  that  the  Arbitrator  mig^ht  **  lay  down 

Importanoe  ^  ^ 

demanated  general  rules  "  or  "  principles  "  of  demarcation  that 
boundary  „  flight  clash  "  with  the  accepted  parts  of  the  boun- 
prooedent.  ^^^^  jj^^  reveals  the  utterly  false  view  that  the 
Argentine  Representative  takes  of  the  whole  question.  The 
fact  that  the  greater  part  of  the  frontier  line  that  must  be 
demarcated  according  to  an  invariable  rule  is  already 
traced,  is  precisely  the  most  valuable  touchstone  by  which 
the  Arbitrator  may  test  the  worth  of  the  different  inter- 
pretations of  the  Treaties  which  are  submitted  to  him. 
Should  the  Tribunal  find,  for  instance,  that  the  acceptance 
of  certain  landmarks  in  the  region  where  the  divergences 
occur,  was  inconsistent  with  the  rules  in  virtue  of  which 
other  landmarks  had  been  already  accepted  by  the  Argen- 
tine Expert,  the  conclusion  would  be  inevitable  that  the 
interpretation  leading  to  the  former  could  not  agree  with 
the  provisions  of  the  Treaties,  since  these  presume  the  exist- 
ence of  an  *  invariable '  rule.  The  Tribunal  will  thus  find 
in  the  whole  extent  of  the  accepted  boundary  a  clue  to  the 
right  interpretation  of  the  Treaty,  as  in  that  extent  the  in- 
terpretation of  both  parties  has  given  identical  results,  and 
both  are  already  bound  to  abide  by  it.  Should  the  Tribunal 
find  that,  in  order  to  avoid  precedents  fatal  to  the  pretensions 
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of  one  of  the  parties  in  other  places,  this  party,  when  agreeing 
to  certain  landmarks,  had  been  compelled  to  appeal  to  rules  of 
exception  not  stipulated  on  the  Treaties,  it  would  at  once 
appear  that  the  interpretation  leading  to  such  proceeding 
could  not  be  consistent  with  the  *  invariable  rule '  of  de- 
marcation. It  is,  then,  highly  important  that  the  Tribunal 
should  be  accurately  informed  as  to  the  manner  in  which  the 
boundary  has  been  traced  along  the  accepted  part  of  the 
frontier,  so  that  they  may  be  able  to  judge  whether  it  be  the 
case  that — as  the  Argentine  Representative  alleges — the  de- 
marcation line  can  be  explained  both  by  the  *  water-divide ' 
and  by  the  '  highest  crest '  rules,  or  whether  the  latter,  as 
applied  on  the  Argentine  maps  of  the  Patagonian  region, 
would  lead  in  the  north  to  results,  if  applied,  very  different 
from  the  demarcated  line. 

It  has  been  stated  that  the  Argentine  conception  as  to  the 
faculties  of  the  Arbitrator  is  partly  unintelligible.  Indeed, 
it  might  be  asked  what  is  meant  by  a  *  technical  mission '  ? 
If  it  be  meant  that  the  Arbitrator  must  not  be  guided  by 
any  consideration  foreign  to  the  text  of  the  Treaties,  no 
objection  is  offered.  If,  however,  it  be  implied  that  they 
must  not  *  interpret '  the  provisions  of  the  Treaties,  but  must 
only  '  apply  *  them,  this  would  lie  outside  the  limits  of  reason- 
able discussion;  yet  this  is  precisely  what  the  Argentine 
Experts  and  Representative  have  maintained  since  1892 
with  regard  to  the  demarcation  of  the  line  by  the  Experts. 

Tbe*«striet  ^^^  '^^^^  ^^^^  ^^  ^^^  Argentine  Representative 
*''oftti6  pretending  that  the  Tribunal  should  strictly  apply 
the  provisions  of  the  Treaties  without  being  allowed 
to  interpret  the  same  provisions,  or  to  decide  which  of  the 
two   interpretations   submitted    to   them    is    the   right   one, 
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amounts  in  our  opinion  to  an  acknowledgment  that  the 
Argentine  interpretation  cannot  stand  the  test  of  the  rules 
ordinarily  applied  in  such  cases.  A  *  strict*  application  of  pro- 
visions necessarily  implies  the  idea  that  the  provisions  spoken 
of  are  susceptible  of  being  strictly  applied — that  is  without 
exception  or  deviation — and  when  several  provisions  are  to 
be  *  strictly '  applied,  some  order  of  subordination  is  necessary 
between  them ;  and  in  this,  it  may  be  said,  the  whole  ques- 
tion lies,  for  it  may  be  stated  thus : 

The  provisions  of  the  Treaty  of  1881  and  Protocol  of 
1893.  referring  to  the  demarcation  of  the.  boundary  be- 
tween the  parallels  of  26°  52'  45''  and  52""  S.  are  the  follow- 
ing : 

1.  The  boundary  is  *  the  Cordillera  de  los  Andes.' 

2.  The  frontier  line  must  follow  *  the  highest  summits  of 
the  said  Cordilleras  which  divide  the  waters.' 

3.  It  must  *  pass  between  the  sources  (vertzentes)  which 
flow  down  to  either  side.' 

4.  The  principle  of  demarcation  set  forth  in  Article  i  of 
the  Treaty  must  be  followed  as  an  *  invariable  rule.' 

5.  *  The  sovereignty  of  each  state  over  her  respective 
littoral  is  absolute,'  so  that  a  Pacific  territory  must  always 
remain  to  Chile  tp  the  west  of  the  principal  chain  of  the 
Andes,  or  of  *  the  highest  summits  of  the  Cordilleras  which 
divide  the  waters.'  No  range  leading  to  a  different  result 
can  be  acknowledged  as  the  *  main  range '  mentioned  in  the 
Protocol. 

6.  The  water-parting  line  is  the  *  geographical  condition  of 
the  demarcation.' 

No  other  provisions  referring  to  the  general  conditions  of 
the  demarcation  are  to  be  found ;  there  are  no  provisions 
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referring  to  political,  strategical,  or  any  other  of  the  condi- 
tions which  are  continually  put  forward  in  the  Argentine 
Statement. 

In  order  to  arrive  at  the  *  strict  application  '  of  the  fore- 
going provisions,  two  cases  might  be  taken  into  consideration. 
Either  the  provisions  agree  strictly  with  each  other,  in  which 
case  there  would  be  no  difficulty  in  the  strict  application  of 
all  of  them  ;  or  they  do  not,  in  which  case  some  order  of 
subordination  between  the  different  provisions  must  neces- 
sarily be  established. 

As  has  been  seen,  this  order  of  subordination  is  precisely 
the  chief  subject  of  disagreement  between  the  Chilean  and 
the  Argentine  interpretations.  According  to  the  Argentine 
view  the  paramount  provision  of  the  Treaty  is  that  the 
boundary  is  the  Cordillera,  and  no  point  outside  of  the  Cor- 
dillera can  be  considered  as  forming  part  of  the  boundary, 
the  other  provisions  being  mere  secondary  rule.  According 
to  the  Chilean  view  the  statement  referring  to  the  Cordillera 
is  a  general  provision,  subject  to  the  qualifications  implied  in 
the  selection  'and  stipulation  of  a  well  known  principle  of 
demarcation  laid  down  in  the  customary  terms  used  in  Trea- 
ties, in  the  other  provisions  which  have  just  been  quoted  ; 
the  remaining  provisions,  such  as  that  contained  in  the  final 
part  of  Article  i  of  the  Protocol,  are  mostly  of  a  consequen- 
tial, not  of  a  definitional  character,  and,  as  already  pointed 
cut,  cannot  be  considered  as  important  elements  of  interpre- 
tation. 

Which  of  these  views  is  the  right  one,  is  a  question  that 
must  be  decided  by  the  Tribunal,  on  the  merits  of  the  reasons 
adduced  by  each  party  and  of  the  text  of  the  Treaties  alone, 
as  these  must  be  *  strictly  '  applied. 
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Tho  surrey        The  Argentine  Representative,  alluding  to  the 

oftlie 

ground  iKF    final  Stipulation  of  Article  2  of  the  Agreement  of 

the 

ArMtrator.  1896,  where  it  is  stated  that  the  Arbitrator  shall 
only  give  his  decision  **  after  a  survey  of  the  ground  has  been 
made  by  a  Commission  '*  appointed  by  the  same,  takes  for 
granted  that  this  means  that  the  Commission  shall  ascertain 
"  where  the  Cordillera  de  los  Andes  is  situated  "  (Arg.  Stat, 
p.  420).  The  Argentine  Representative  has,  however,  for- 
gotten what  the  study  of  the  negotiations  of  this  Agreement 
reveals  :  that  though  several  such  phrases  as  the  above  were 
proposed  by  the  Argentine  Government  with  the  evident 
purpose  of  restricting  the  scope  of  arbitration  to  the  study 
of  an  orographical  feature,  the  insertion  of  these  was  steadily 
rejected  on  the  part  of  Chile. 

These  same  frustrated  attempts  of  the  Argentine  nego- 
tiators reveal  two  things ;  firstly,  their  conviction  that  the 
Treaty  of  Limits  did  not  stipulate  an  unqualified  orographical 
boundary,  since  they  were  always  endeavouring  to  commit 
the  Chilean  Government  to  declarations  to  that  effect ;  and 
secondly,  that  the  latter  never  gave  their  assent  to  the  Argen- 
tine, or  exclusively  orographical,  interpretation  of  the  Treaty, 
since  otherwise  their  refusal  to  make  the  suggested  declara- 
tions w^ould  be  incomprehensible. 

The  stipulation,  then,  that  the  Arbitrator  s  decision  is  to 
be  given  **  after  ^  study  of  the  ground  has  been  made  by  a 
Commission  appointed  by  the  Arbitrator,''  means  nothing 
more  than  it  says.  The  Agreement  has  purposely  abstained 
from  stating  the  Instructions  to  be  given  to  the  Commission, 
because  the  parties  were  not  agreed  as  to  these  Instructions 
and  the  Chilean  negotiator  of  1896  doubtless  thought  that, 
since  the  Arbitrator  was  entrusted  with  the  strict  application 
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of  the  provisions  of  the  Treaties,  the  Instructions  for  the 
surveying  Commission  should  be  framed  according  to  the 
Arbitrator's  own  interpretation  of  the  said  provisions,  and  not 
according  to  the  disputed  interpretation  of  one  of  the  parties 
alone. 

As  regards  Chile,  the  study  of  the  ground  of  demarcation  by 
the  Commission  to  be  sent  by  the  Arbitrator  is  doubly  impor- 
tant :  first,  as  the  Argentine  Expert  seeks  to  apply  to  places 
similar  to  one  another,  different  rules  for  the  demarcation 
of  the  boundary,  instead  of  the  *  invariable  rule '  stipulated, 
it  is  important  that  the  Arbitrator  should  be  in  possession  of 
direct  information  concerning  the  similarity  of  the  places,  in 
such  cases  as  he  may  think  proper ;  second,  it  is  equally  im- 
portant that,  in  giving  his  decision,  the  Arbitrator  should  be 
satisfied  that  the  points  and  places  named  as  forming  the  final 
boundary  line  will  not  give  rise  to  any  ambiguity  or  doubt,  in 
being  identified  on  the  ground  for  the  purpose  of  demarcation. 
The  first  idea  of  the  Chilean  Expert  and  of  the  Chilean 
Government  respecting  this,  was  that  the  Arbitrator  should  be 
entrusted  with  the  actual  operation  of  the  demarcation  on  the 
ground  ;  as  this  was  not  finally  agreed  to,  it  was  thought 
necessary  that  the  Arbitrator  should  at  least  have  a  knowledge 
of  the  ground. 

The  Argentine  Representative  has  said(Arg.  Stat.,  p.  387) 
that,  had  it  been  decided  to  submit  to  Arbitration  a  question  of 
principle,  it  would  not  have  been  necessary  for  the  Arbitrator 
to  have  made  a  preliminary  survey  of  the  ground,  as  the 
solution  of  the  former  would  have  settled  all  difficulties  of 
delimitation.  No  better  proof  of  the  fallacy  of  this  reasoning 
— especially  if  the  Argentine  v  principles  of  demarcation  ' 
should  be  followed — can  be  put  before  the  Tribunal  than  the 
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Argentine  maps  of  1898  and  1900,  in  which  the  Argentine 
Expert  claims  to  have  followed^what  he  calls  a  "  principle  of 
demarcation,"  and  yet  obtains  widely  different  results.  If  the 
same  operator,  acting  on  what  he  considers  to  be  one  principle, 
may  obtain  different  results,  what  might  not  be  expected  from 
different  operators,  especially  after  the  experience  of  the 
Argentine  Commissions  from  1894  onwards. 

mfci^  "  The  Experts  [it  says]  shall  proceed  to  survey  the  ground  in 

Article.  the  neighbourfaood  of  the  52nd  parallel  referred  to  in  the  last 
part  of  Clause  2  of  the  Protocol  of  1893,  ^^^  ^^^^  propose  the  boundary 
line  to  be  adopted  there  if  the  case  foreseen  in  that  Clause  should  be  found 
to  have  arisen ;  if  there  should  be  a  disagreement  in  the  fixing  of  this  line, 
it  shall  also  be  settled  by  the  Arbitrator  appointed  in  this  Convention." 

The  Argentine  Representative  states  (Arg.  Stat,  p.  333) 
that  in  this  Article  the  Chilean  Government  "  repeated  the 
opinion "  as  to  the  fact  already  assumed  in  Article  2  of  the 
Protocol  of  1893,  '' x!cidX  the  frontier  may  penetrate  into  the 
Pacific  waters  "  and  consequently  that  it  contains  an  **  indirect 
but  not  the  less  decisive  condemnation  "  of  the  interoceanic 
divide. 

As  already  remarked,  Article  2  of  the  Protocol  precisely 
states  that  *'  according  to  the  spirit,'*  and  "  by  the  provisions  '* 
of  the  Treaty  of  Limits,  even  if  the  Cordillera  should  be  found 
to  penetrate  between  the  inlets  of  the  Pacific,  the  frontier  ^^ 
deviate  from  the  Cordillera  so  as  to  leave  the  coasts  of  the 
Pacific  Inlets  to  Chile.  How  a  declaration  that — accordinof  to 
a  previous  Treaty — the  frontier  must  leave  a  Pacific  coast 
territory  to  Chile,  can  be  interpreted  as  an  assumption  that  the 
same  frontier  may  penetrate  into  the  Pacific,  is  beyond  under- 
standinor. 

As  to  the  provision  of  the  Agreement,  its  meaning  is  per- 
fectly clear  when  the  various  proposals  exchanged  during  the 
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negotiation  are  called  to  mind.  The  Agreement  was  being 
negotiated  as  a  new  Treaty  of  Limits  ;  Chile  was  willing  to 
abandon  her  rights  to  the  Puna  in  exchange  for  the  acknow- 
ledgment of  a  considerable  extent  of  Pacific  coast  territory 
between  the  46th  and  52nd  parallel,  extending  eastward  as  far 
as  the  72nd  meridian.  As  the  transaction  did  not  take  place, 
the  decision  as  to  the  extent  of  coasts  to  be  left  to  Chile  was 
finally  left  to  the  Arbitrator,  and  the  Agreement  was  nego- 
tiated not  as  a  Treaty  or  as  an  Agreement  modifying  a  pre- 
vious Treaty — for  this  would  have  required  the  approval  of 
Congress — but  as  a  simple  Convention  between  Governments, 
not  requiring  such  approval.  The  chief  purpose  of  this  Con- 
vention was  to  appoint  the  friendly  Power  who  was  to  act  as 
Arbitrator  for  solving  the  difficulties  of  the  demarcation,  a 
question  having  arisen  between  the  two  countries,  as  foreseen 
in  Article  6  of  the  Boundary  Treaty. 

The  new  Agreement,  consequently  had  no  longer  any  pre- 
tension to  modify  or  supplement  the  previous  Treaties  and 
Protocols,  or  to  be  considered  as  corroborative  or  negatory  of 
the  *  orographic  '  or  *  hydrographic '  character  of  the  boundary 
lines. 

Dr.  irisoyen        Finally,  when  the  Agreement  is  considered   as 
^t^m^r  ^  whole,  it  must  once  more  be  acknowledged  that 

**"*•  there  is  no  limitation  or  restriction  to  the  powers  of 
the  Arbitrator  beyond  this  :  that  his  decision  must  be  in  **  strict 
application  of  the  provisions  "  of  the  Treaties  of  188 1  and 
1893.  As  to  the  pretension  that  only  such  diflferences  as  are 
admitted  by  the  Argentine  Representative  to  occur  within  the 
Cordillera  de  los  Andes  are  to  be  examined  by  the  Tribunal, 
or  that  the  condition  of  lying  on  the  Cordillera  must  be  con- 
sidered previously  without  regard  to  any  qualification  involved 
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in  the  *  principle '  or  *  geographical  condition '  which  is  laid 
down  as  an  *  invariable  rule '  for  the  Andean  demarcation,  they 
are  met  beforehand  by  the  following  words  of  the  Argentine 
negotiator  of  the  Treaty  of  Limits,  Dr.  Irigoyen,  referring 
to  the  Alabama  question  between  the  United  Kingdom  and 
the  United  States  ^  : 

"  Everybody  knows  of  the  famous  Alabama  question  *  between  Great 
Britain  and  the  United  States,  which  was  submitted  to  the  decision  of  a 
High  International  Tribunal.  The  former  country,  in  the  interests  of 
peace  and  harmony,  consented  that  the  award  should  be  given  in 
accordance  with  principles  which  she  maintained  had  not  been  in  force 
at  the  time  of  the  occurrence  of  the  events  which  led  to  the  assertion  of 
the  claims. 

"  Once  the  Agreement  was  signed,  the  question  of  indirect  damages 
was  raised,  and  Great  Britain  maintained  that  these  were  not  included 
within  the  scope  of  the  Arbitration,  just  as  we  have  maintained,  after 
1875,  that  Patagonia  was  not  included  in  the  Treaty  of  1856.  The 
United  States,  in  opposition  to  Great  Britain,  maintained  that  the  arbi- 
tral suit  included  every  kind  of  damage  and  every  question. 

•*  This  difficulty  stirred  public  opinion  in  both  countries  ;  the  view  of 
the  most  eminent  jurists  was  asked,  and  they  declared  that :  '  when  two 
Governments  arrive  at  an  international  agreement,  it  is  not  understood  that 
only  reasonable  pretensions  are  submitted  to  discussion  and  arbitration, 
because  no  Arbitration  is  required  in  such  cases ;  that  in  every  case  which 
presents  itself  each  Government  understands  that  their  own  pretensions 
are  reasonable  and  that  those  of  the  opposite  party  lack  this  condition ; 
that  consequently  all  of  them  are  submitted  for  judgment,  and  that  the 
only  way  of  avoiding  it  is  to  enter  into  direct  arrangements  and  com- 
promises by  means  of  which  a  State  spontaneously  cedes  a  part  of  its 
pretensions  in  exchange  for  the  acknowledgment  of  others/ 

"  Such  are  the  terms  of  the  famous  decision  to  which  I  [Dr.  Irigoyen] 
allude,  and  /  give  them  in  answer  to  those  who  maintain  that  we  may 
restrict  the  Arbitration,  even  against  the  will  of  Chile.'' 

We  now  quote  these  very  words  endorsed  by  Dr.  Irigo- 
yen*s  authority,  in  answer  to  the  Argentine  Representative, 
who  pretends  that  only  geographical  differences  and  no  ques- 
tions of  interpretation  are  submitted  for  arbitration. 

*  Irigoyen,  Discurso,  etc.,  pages  65-66. 
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SCOPE  OF  THE    DECLARATIONS  CONTAINED   IN  THE 
RECORDS   OF  AUGUST   AND   SEPTEMBER,    1898. 

The  cuiean  ^  I  ^HESE    records   contain   several   declarations 

Expert's  de*       I 

oiarationa.      •*-     made  by  the  Experts  which  it  is  important 
to  examine  in  detail.     At  the  meeting  of  August  29, 

"the  Commissioner  [Expert]  of  Chile  stated  that  he  had  laid  down 
a  line  for  the  general  Andean  frontier  between  Chile  and  the  Argentine 
Republic  as  stipulated  in  the  Treaty  of  1881,  which  he  submits  to  his 
colleague,  in  the  plan  and  the  enumerative  list  of  points  inserted  below  ; 
that,  in  tracing  the  said  line  he  had  been  guided,  solely  and  exclusively, 
by  the  principle  of  demarcation  established  in  the  first  clause  of  the 
Treaty  of  1881,  a  principle  which  must  also  be  the  invariable  rule  for  the 
proceedings  of  the  Commissioners,  according  to  the  Protocol  of  1893. 

'*That,  consequently,  the  frontier  line  which  he  proposes  passes 
along  all  the  highest  summits  of  the  Andes  which  divide  the  waters  and 
runs  separating  continuously  the  sources  of  the  rivers  belonging  to  one 
and  to  the  other  country. 

"  That  the  said  line  leaves  within  the  territory  of  each  of  the  two 
nations  the  peaks,  chains,  or  ranges,  however  high  they  may  be,  which 
do  not  divide  the  waters  of  the  fluvial  systems  belonging  to  each 
country. 

"  That  although  the  most  extensive  and  most  important  parts  of  the 
territory  through  which  the  boundary  line  runs  are  sufficiently  well  known, 
and  in  part  thoroughly  surveyed,  and  also  the  hydrographic  basins  of  the 
rivers  and  streams  which  flow  towards  both  sides,  well  established  in 
general,  he  points  out  that  the  topographical  location  of  the  proposed 
line  is  entirely  independent  of  the  correctness  of  the  maps  and  plans, 
and  for  that  reason  he  declares  that  the  said  line  is  no  other  than  the 
natural  and  actual  water-dividing  line  of  the  South- American  continent, 
between  latitudes  26°  52'  45"  and  52°  which  line  can  be  marked  upc^n^ 
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the  ground  without  carrying  out  any  other  topographical  operations  than 
•  those  required  to  determine  which  would  be  the  real  course  of  the  waters 
where  these  do  not  actually  flow." 

Argontuie  ^^^  Argentine  Representative's  objections  to 

o  jeetfons.   ^j^^  foregoing  declarations  may  be   summed  up  as 
follows  (Arg.  Stat,  pp.  360-361)  : 

1.  That  none  of  the  Treaties  says  one  single  word  as  "  to 
the  rivers  which  belong  to  either  country."  This  is  literally 
true,  and  therefore  the  Chilean  Expert  stated  the  fact  as  a 
consequence  of  the  principle  of  demarcation  established  as  an 
invariable  rule. 

2.  That  "  the  boundary  along  the  highest  crests  of  the 
Andes  was  a  fact,  whilst  no  one  could  say  which  were  the 
rivers  belonging  to  each  nation." 

The  complete  inaccuracy  of  this  assertion,  and  its  mis- 
leading character,  may  be  thoroughly  understood  when  the 
opinions  of  Colonels  Olascoaga  and  Godoi  on  the  Bio-bio 
and  Huechulafquen  regions  in  1883  are  called  to  mind,  as 
well  as  those  of  Senores  Nicour  and  Sanchez  concerning  the  los 
P^tos  region  in  1872,  and  the  reports  relating  to  the '  Potreros  * 
question  in  1848  and  later. 

3.  That  the  proposal  to  leave  **  within  the  territory  of 
each  country  the  peaks,  chains,  etc.,  which  do  not  divide  the 
waters"  is  **  nothing  more  than  the  individual  opinion  of  the 
Chilean  Expert,  independent  of  the  wording  of  the  Treaties." 
That  the  opinion  referred  to  is  not  peculiar  to  the  Chilean 
Expert,  has  been  already  and  abundantly  proved.  Dr.  Bur- 
meister,  in  1876,  many  distinguished  Argentines  in  1886 
(according  to  Dr.  Seelstrang),  Senores  Emilio  B.  Godoi  and 
J.  La  Serna  in  1895,  all  held  the  very  same  opinion.  That  it 
is  not  independent  of  the  wording  of  the  Treaty  is  shown  by 
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the  text  of  the  latter,  for  when  it  is  said  that  the  line  shall 
pass  along,  the  summits  "  which  divide  the  waters/*  the  un- 
avoidable consequence  is  that  "  it  shall  not  pass  along  the 
summits  which  do  not  divide  the  waters." 

4.  That  the  **  lack  of  geographical  data,  without  which  no 
proper  delimitation  is  possible,  was  avowed  by  the  Chilean 
Expert."  Here  the  Argentine  Representative  makes  once 
more  his  customary  confusion  of  '  demarcation  on  the  ground  * 
with  'demarcation  or  delineation  on  the  maps/  which  has 
been  pointed  out  before.  He  further  says  that  the  Chilean 
Expert  has  declared  his  line  to  be  *  an  ideal  line/  which  is  in 
no  sense  a  fact,  and  is  contradicted  by  the  Argentine  official 
maps  themselves  which  show  the  'continental  divide'  as  a 
real  and  uninterrupted  line. 

As  a  matter  of  fact,  the  declarations  made  by  the 
Chilean' Expert  on  August  29,  1898,  were  confined  to  clearly 
state  both,  the  principle  of  demarcation  for  the  Andean 
line  as  it  had  always  been  understood  in  Chile,  and  its  con- 
sequences with  regard  to  the  results  of  the  demarcation 
itself.  The  Chilean  Expert  has  thus  been  throughout  con- 
sistent in  following  the  principle  regarded  by  him  as  the 
*  invariable  rule,'  while  the  Argentine  Expert — as  will  now 
be  pointed  out  once  more — has  been  equally  incapable  of 
stating  any  true  *  principle  of  demarcation  *  or  of  following 
without  variation  or  exception  any  of  the  so-called  principles 
laid  down  by  him. 

^wj^  At  the  same  meeting  on  August  29,  the  Chilean 

*^jjj^     Expert  requested  his  colleague  to 

"  submit  his  plan  of  the  general  line  with  an  enumerative  list  of  points  or 
sections  accompanied  by  a  description  sufficiently  clear  and  definite  to 
make  the  recognition  possible  on  the  spot  by  some  natural  feature,"  and 
which  would  "give  him  the  opportimitv  to  ask  him  for  such  explanations 
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as  he  may  consider  proper  in  regard  to  the  principles  on  which  he  had 
estaWished  the  same." — (Br.  State  paper  [188],  pp.  9,  14.) 

The  Argentine  Expert  declared  that 

"the  general  frontier  line,  which  he  would  propose  further  on  was 
situated  in  the  central  chain  of  the  Cordillera  de  los  Andes,  which  is  no 
other  than  that  which  contains  the  high'  summits  referred  to  by  the 
Treaty  of  188 1,  and  the  main  range  of  the  Cordillera  de  los  Andes  men- 
tioned in  the  Protocol  of  1893."-— (Br.  State  paper  [188],  p.  14,  and 
Arg.  Stat.,  p.  1143.) 

When  this  statement  is  compared  with  the  precise  and  un- 
mistakable definition  previously  given  by  the  Chilean  Expert, 
the  contrast  is  obvious.  The  water-parting  rule  as  understood 
by  the  latter  supplies  a  never  failing  and  invariable  principle 
of  demarcation  throughout  the  line,  allowing  the  identification 
of  every  point  in  the  line  without  any  possibility  of  error. 

On  the  other  hand,  if  the  Argentine  Expert's  state- 
ment as  to  the  characteristics  of  his  line  were  considered  in 
the  light  of  a  threefold  definition,  it  would  be  seen  that  its 
different  terms  revolve  helplessly  in  a  'vicious  circle.*  The 
general  frontier  line  is  defined  in  terms  of  the  "central 
chain  "  ;  the  "  central  chain  "  is  defined  in  terms  of  the  "  high 
summits  of  the  Treaty,"  and  in  terms  of  the  "  main  range  of 
the  Protocol."  All  mention  of  a  principle  of  demarcation  is 
carefully  avoided. 

No  doubt  the  insufficiency  and  emptiness  of  the  definition 
given  by  him  on  August  29  was  felt  by  the  Argentine  Expert, 
for  at  the  meeting  of  September  i  he  stated  : 

*'  I.  That  the  general  line  which  he  proposes  to  his  colleague  is  wholly 
comprised  within  the  Cordillera  de  los  Andes. 

''2.  That,  in  its  entire  extefit,  it  passes  between  the  slopes  which 
descend  one  side  and  the  other  of  the  main  range. 

''  3.  That  he  considers  that  said  main  range  is  constituted  by  the 
predominating  edge  of  the  principal  and  central  chain  of  the  Andes 
considered  such  by  the  first  geographers  of  the  world. 
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"  4.  That  this  principal  chain  is  the  most  elevated,  the  most  con- 
tinued, with  most  uniform  general  direction,  and  its  flanks  shed  the  larger 
volume  of  waters,  thus  presenting  tfu  conditions  established  both  by  the 
Treaty  of  July  23,  1881,  and  by  the  Protocol  of  May  i,  1893,  to  consti- 
tute with  the  ctest  line  of  its  slopes  the  general  frontier  line  between  the 
Argentine  Republic  and  the  Republic  of  Chile." — (Argentine  Transla- 
tion, Arg.  Stat,  p.  365.) 

inooBBis-         ^^   ^^   ^^^y   ^^    ^^^»    however,    that    these    four 
jJ^JiJJJJ^  sentences  are  after  all  but  paraphrases  of  the  vague 

of  tll6  AtMVO*  J  rr     •         ^       ^     r      ••  \ 

and  insufficient  definition  given  on  August  29. 
Moreover  when  confronted  with  the  descriptions  and  declara- 
tions subsequently  made  by  the  Argentine  Representative, 
and  with  the  actual  geographical  facts  as  shown  in  the 
map,  each  of  them  proves  to  be  inconsistent  with  them 
and  besides  altogether  inaccurate.  Dealing  with  them 
seriatim : 

1.  If,  as  is  maintained  in  the  Argentine  Statement  (page 
25),  **  Cordillera  de  los  Andes  is  the  name  given  to  the  high 
crest  of  the  principal  chain  of  the  Andes,'*  the  Argentine  line 
cannot  be  wholly  comprised  within  the  Cordillera,  since  the 
Argentine  Representative  acknowledges  that  his  line  deviates 
from  the  principal  chain  at  the  Bio-bio  and  at  Baker  Inlet. 

2.  The  Argentine  line  does  not  pass  in  its  entire  extent 
'*  between  slopes  which  descend  one  side  and  the  other," 
as  this  would  mean  that  at  those  places  where  the  line  crosses 
river  valleys  the  waters  must  flow  up  one  of  the  slopes  ;  in 
other  words,  the  singular  phenomenon  would  occur  that  on  a 
slope  descending  eastwards,  for  instance,  from  the  dividing 
crest,  the  waters  would  flow  westwards  in  their  passage 
across  the  crest  and  boundary  line. 

3.  It  is  idle  to  say  that  a  range  {efuadenamiento)  is 
constituted  by    the    edge  of  a   chain   {cadena),   since    both 
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expressions  are  continually  taken  as  synonymous ;  it  is 
equally  meaningless  to  speak  of  any  particular  range  or 
chain  being  considered  as  the  "  main,"  **  principal ''  or 
"central "  one  "by  the  first  geographers  of  the  world"  in  the 
whole  extent  of  the  boundary,  since,  as  regards  the  particular 
part  now  under  discussion,  the  first  geographers  of  the  world 
had  the  very  scantiest  knowledge  of  the  Cordillera  even  at 
the  time  of  the  Protocol,  and  as  a  matter  of  fact  had 
attempted  no  such  classification  of  its  chains  as  they  had 
made  in  the  north, 

4.  Attention  is  especially  called  to  the  foOrth  sentence  of 
the  statement  of  the  Argentine  Expert. 

When  it  is  borne  in  mind  that  objection  is  taken  on  the 
Argentine  side  to  the  Chilean  Expert's  drawing  the  inference 
that  "  the  waters  "  which  must  be  divided  by  the  boundary 
line  according  to  the  Treaty  are  the  waters  of  "  the  rivers 
belonging  to  either  country  " — on  the  ground  that  "  none  of 
the  Treaties  says  one  single  word  about  the  latter" — it 
becomes  difficult  to  understand  how  the  Argentine  Repre- 
sentative can  uphold  the  above  statement  of  his  Expert. 
According  to  the  latter  the  Treaty  of  1881  and  the  Protocol 
of  1893  establish  the  following  conditions  for  constituting  the 
general  frontier  line  with  "  the  crest  line  of  the  slopes  of  the 
principal  chain." 

1.  The  principal  chain  is  the  most  elevated, 

2.  It  is  the  most  continued. 

3.  It  has  the  most  uniform  general  direction. 

4.  Its  flanks  shed  the  larger  volume  of  waters. 

Not  only  do  "  none  of  the  Treaties  say  one  single  word  " 
about  the  "  elevation,"  the  "  continuity,"  the  "  direction,"  or 
the  "  volume  of  waters  "  of  the  principal  chain,  but  the  whole 
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statement  is  utterly  meaningless  if  the  expression  "  principal 
chain  "  is  taken  in  the  sense  of  an  orographical  range  having 
— as  the  statement  seems  to  imply — a  single  '*  crest  line  of  its 
slopes/'  There  is  no  such  chain  in  the  Cordillera,  the  whole 
of  which  is  formed  by  ranges  more  or  less  parallel  to  each 
other  but  oblique  to  the  general  direction  of  the  boundary,  so 
that  a  particular  chain  which  is  at  a  certain  point  the  most 
elevated,  gradually  loses  its  elevation  and  its  continuity,  while 
another  parallel  chain  gradually  acquires  those  conditions ;  the 
**  crest  line  of  the  slopes  "  of  both  chains  meanwhile  remains 
quite  distinct,  and  for  establishing  a  connection  between 
them  no  rule  has  been  hitherto  discovered  except  the  water- 
parting  rule  taken  in  its  absolute  sense,  and — what  is  most  im- 
portant— no  other  can  be  found  in  the  Treaty.  When  dealing 
with  the  geographical  description  of  the  frontier  there  will  be 
frequent  occasions  to  illustrate  this. 

The  foregoing  statements  of  the  Argentine  Ex- 

The 

Argentine  pert  are  still  more  difficult  to  understand  when  the 
oontrftdio-  explanations    given    in    the    Argentine    Statement 
(pages  405-415)  are  taken  into  consideration. 
Having  regard  only  to  the  Argentine  Expert's  statements 
as  to  the  characteristics  of  the  '*  main  range,"  which  he  pro- 
poses  for  a   frontier,  the   idea  is   conjured    up   of  a  "most 
continued"  **  principal  chain,"  having  "in  its  entire  extent" 
two  opposite  **  slopes"  which  culminate  in  a  single  "edge" 
or  "line"  of  *' most  elevated  crests."     The  picture  is  thus 

* 

theoretically  complete  of  a  frontier  which  fulfils  every  desir- 
able condition  ;  but  the  Argentine  Expert  himself  reminds 
us  that  his  "  main  range "  is  not  real,  but  merely  '  construc- 
tive,' when  he  acknowledges  (Arg.  Stat,  p.  467)  that  he  **has 
not  claimed  to  find  for  the  boundary  in  the  Cordillera  a  single 
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absolutely  continuous  ridge  J'  and  this  cannot  but  come  as  a 
surprise,  as  a  disappointment,  and  as  a  categorical  denial  in 
1900  of  what  the  same  Expert  pretended  to  have  found  in 
1898. 

But  the  most  striking  contradictions  in  the  declarations 
made  by  the  Argentine  Expert  are  contained  in  the  Record 
of  the  meeting  of  September  3.  At  the  meetings  of  August 
29  and  September  i,  the  said  Expert  had  revealed  no  in- 
tention of  departing  from  his  own  interpretation  of  the 
Treaties — nor  was  it  expected  of  him,  since  the  Experts 
were  bound  by  the  Protocol  of  1893  ^^  follow  an  *  invariable 
rule'  of  demarcation  in  their  proceedings,  and  were  not 
authorized  to  have  recourse  to  amicable  settlements  save  in 
cases  where  the  doubts  as  to  the  dominion  over  valleys 
formed  by  the  bifurcation  of  the  Cordillera  were  occasioned 
by  the  **  water-parting  line  not  being  clear." 

At  the  meeting  of  September  3,  the  Argentine  Expert 
followed  a  course  of  action  completely  extraneous,  and  even 
contrary,  to  his  duty  as  *  simple  demarcator  * — as  the  Argen- 
tine Representative  puts  it — of  abiding  by  an  invariable  rule 
of  demarcation,  and  thereby  eloquently  demonstrated  that  his 
statements  at  the  previous  meeting  involved  no  such  '  in- 
variable rule,'  and  consequently  could  not  be  considered  as 
the  right  interpretation  of  the  Treaties. 

We  refer  to  the  declarations  of  the  Argentine 

I>e<ilara- 

tionseon-  Expert  concerning:  the  boundary  line  in  the  upper 

oernlng  the         ^  ^  '^  ^ 

upper     Bio-bio  district ;    these  declarations   shall   be   fully 

Bio-bio.  '  ^ 

examined  and  refuted  after  the  geographical  de- 
scription of  the  locality  has  been  made  ;  they  shall  only  be 
considered  here  so  far  as  to  point  out  their  inaccuracies  and 
contradictions  : 
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I  St.  The  Argentine  Expert  affirmed  that : 

"from  the  Cerro  Copahue,  the  principal  or  central  chain  of  the 
Cordillera  de  los  Andes  directs  itself  southward,  and  cuts  the  river 
Bio-bio." 

This  is  the  starting  point  of  the  Argentine  Expert ;  but 
it  suffices  to  look  at  the  map — even  the  Argentine  map  sub- 
mitted in  1898 — to  see  that  a  line  traced  in  a  southerly  direc- 
tion from  Cerro  Copahue  does  not  coincide  with  any  range  of 
the  Cordillera,  and  that  the  place  where  the  Bio-bio  might 
more  properly  be  said  to  cut  through  ranges  of  Cordilleras, 
lies  west  and  not  east  of  Cerro  Copahue. 

2nd.  (Arg.  Stat.,  p.  417.)  The  Argentine  Expert  declares 
that  "  actuated  by  reasons  of  justice  and  equity,"  he  accepts  a 
line  which  *'  does  not  correspond  with  the  main  range  of  the 
Cordillera"  according  to  "the  letter  of  the  Treaty  of  1881 
and  Protocol  of  1 893,"  and  that  "  he  does  so  in  exercise  of 
the  rights  of  his  office,"  as  the  "general  belief"  in  Chile,  in 
1 88 1,  was  that  the  Bio-bio  Valley  "lay  west  of  the  main 
range." 

The  Argentine  Representative,  however,  referring  to 
this  very  record  (page  402),  expresses  a  very  different 
opinion  as  to  the  "  rights  of  office  "  of  the  Experts,  when  he 
says,  "  the  Experts  were  simply  demurcators  ";  they  were  to 
carry  out  the  directions  of  the  Treaties  "  according  to  their 
scientific  knowledge."  If,  then,  the  "scientific  knowledge" 
of  the  Argentine  Expert  led  him  to  identify  the  range  west 
of  the  Bio-bio  as  the  "main  range"  of  the  Cordillera,  and  if 
he  was  "simply  a  demarcator"  for  applying  to  the  ground 
his  scientific  knowledge,  how  came  it  to  pass  that  he  felt 
justified,  not  only  in  making  inquiries  into  the  "official 
documents  "  of  Chile,  in  order  to  ascertain  what  the  "general 
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belief"  had  been  in  1 88 1  as  to  the  situation  of  the  main 
range,  but  even  in  giving  the  latter  preference  over"  the 
former  ?  This  is  the  less  intelligible  when  it  is  remembered 
that,  if  he  thought  that  the  "  letter  of  the  Treaties  *'  was  at 
variance  with  "justice  and  equity,"  he  should,  according  to 
his  own  views  on  a  former  and  much  less  important  occasion 
(Arg.  Stat.,  p.  337),  have  requested  a  special  authorization 
from  his  Government  to  disregard  the  letter  of  the 
Treaties.  In  the  case  of  the  line  at  the  Eastern  ex- 
tremity of  Magellan  Straits,  the  letter  of  the  Treaty  was 
— ''from  this  point  [Monte  Dinero]  it  shall  continue  to  the 
west,  following  the  greatest  altitudes  of  the  range  of  hillocks 
existing  there  as  far  as  the  top  of  Mount  Aymond,"  and  the 
demarcating  Commission  having  ascertained  that  **  the  chain 
of  hillocks  referred  to  in  Article  2  of  the  Treaty  does  not 
exist,"  they  had  recourse  to  an  "arbitrary  line"  from  which 
the  Argentine  Expert,  Senor  Moreno,  withheld  his  approval  App.  Doc. 
— though  it  is  to  be  supposed  that  he  considered  it  satis- 
factory, just  and  equitable — on  the  ground  that  "  he  did  not 
consider  himself  empowered  as  an  Expert  to  accept,  without 
the  express  authorization  of  the  Argentine  Government,  the 
line  agreed  upon  by  the  assistants."  This  occurred  in  April 
1897  ;  but  it  seems  that  within  a  little  more  than  a  year,  the 
"attributions"  or  **  rights  of  office"  of  Senor  Moreno  as 
Argentine  Expert  had,  in  his  own  opinion,  expanded  remark- 
ably. 

3rd.  The  Argentine  Expert  proceeds  to  state  that  the 
line  he  is  disposed  to  accept  as  defining  the  frontier  in  a 
satisfactory,  equitable  and  just  manner,  must  be  **  grounded 
on  the  letter  and  spirit  of  the  Treaty  of  1881,  and  on  the 
idea  which  has  led  to  this  arrangement  and  to  the  subsequent 
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ones,"  as  well  as  on  ** the  knowledge  of^ the  Cordillera  at  the 
time  of  the  Treaty.** 

Again,  whatever  this  may  mean,  it  is  difficult  to  reconcile 
it  with  the  statement  that  the  Experts  are  mere  demarcators 
who  must  obey  an  invariable  rule.  It  would  be  hard  to  find 
any  proceedings  which  could  not  be  justified  by  considerations 
couched  in  such  terms,  and  the  letter  of  the  Treaty  of  1881 
seems  to  be  very  elastic,  according  to  the  Argentine  Expert, 
since  he  makes  it  at  once  agree  and  disagree  with  a  given 
proposal  of  the  Chilean  Expert. 

4th.  Now  comes  the  most  unintelligible  of  the  statements  : 

"  At  that  time  the  general  water-parting  line  of  the  Cordillera  {la 
linea  divisoria  jeAeral  de  las  aguas  de  la  Cordillera)  was  considered  inse- 
parable from  the  central  and  predominant  chain  of  the  latter,  and  that 
the  crest  of  this  chain,  that  is  to  say  of  the  snow-clad  chain  of  the 
historians  and  geographers  of  all  times,  was  for  the  Signatories  of  the 
Treaty  of  i88i  and  for  those  who  accepted  it,  the  only  international 
boundary^  although  they  knew  that  this  chain  was  crossed,  not  only  in 
one,  but  in  several  cases,  by  rivers  having  their  sources  to  the  east  of 
said  chain." — (Br.  State  paper  [188],  p.  24,  and  Arg.  Stat.,  pp.  417, 11 56.) 

It  is  utterly  impossible  to  derive  any  definite  conclusion 
from  this  paragraph  or  to  grasp  its  bearing.  Does  the 
Argentine  Expert  mean  that  he  no  longer  considers  the 
general  water-parting  of  the  Cordillera  inseparable  from  its 
central  and  predominant  chain  ?  And  by  **  the  general 
water-parting  line  of  the  Cordillera  "  does  he  mean  a  line 
crossed  by  the  Bio-bio  River  ? 

If  it  be  so,  and  if  the  *'  historians  and  geographers  "  knew, 
even  before  the  Treaty  was  signed,  that  their  **  snow-clad 
chain"  **was  crossed"  by  several  rivers;  if  for  the  Signa- 
tories of  the  Treaty  **  the  only  international  boundary  "  was 
**  the  crest "  of  the  very  chain  that  the  Argentine  Expert 
characterizes  as  **  principal,"  "central"  and   "predominant," 
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and  which,  according  to  him,  **  cuts  the  river  Bio-bio  "  south 

of  Copahue,  how  can  this  Expert  feel  justified  in  alleging 

* 

these  very  considerations  for  his  agreeing  to  a  boundary  line 
which  deviates  from  "the  crest"  of  such  remarkable  chain, 
and  which  does  not  "  cross  "  or  "  cut "  the  river   Bio- bio  ? 
Surely  it  should  be  the  reverse. 
5th.  The  Argentine  Expert 

'^  declared  likewise  that  the  acceptance,  on  his  part,  of  the  boundary 
line  between  the  volcano  Copahue  and  the  pass  of  Santa  Maria,  for 
the  reasons  stated,  cannot  and  should  not  establish  a  precedent  when 
deciding  other  points  of  the  same  divisional  line." — {Loc,  cit) 

It  is  not  easy  to  conceive  how  an  Expert  who  "  is 
simply  a  demarcator "  called  upon  to  apply  his  "  scientific 
knowledge  "  on  the  ground,  can  consider  himself  empowered 
to  arrive  at  a  decision  which  must  not  be  taken  as  a  pre- 
cedent ;  no  explanation  of  this  inconsistency  is  to  be  found  in 
the  whole  of  the  Argentine  Statement.  On  the  contrary,  it  is 
stated  therein  that  the  case  in  which  the  Argentine  Expert 
wished  to  establish  no  precedent  was  a  case  of  **  bifurcation 
of  the  Cordillera."  The  Argentine  Representative  has 
again  abstained  from  explaining  how  the  bifurcation  at  the 
Cerro  Copahue,  where  the  water-parting  line  is  perfectly 
clear,  can  be  assimilated  to  the  cases  of  bifurcations  referred 
to  in  the  Treaty  and  Protocol,  which  are  only  those  "  where 
the  water-parting  line  is  not  clear " ;  or  why,  if,  for  some 
unstated  reason,  the  clearness  of  the  water-parting  line  is 
of  no  account — despite  the  letter  of  the  Treaty  and  Protocol 
— each  instance  of  bifurcation  has  not  been  considered  on 
its  own  merits  as  in  the  case  of  Copahue ;  and,  finally, 
why,  if  such  be  the  fact,  the  solution  of  one  case  of  bi- 
furcation must  not  be  taken  as  a  precedent  for  other  cases 
of  bifurcation. 
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All  the  declarations  and  statements  made  by  the  Argen- 
tine Expert  in  the  Records  of  August  29,  September  i  and 
3,  1898,  point  to  the  one  conclusion  that  the  Argentine 
Expert  had  no  *  invariable  rule '  for  the  demarcation  of  his 
general  boundary  line. 

As  the  declarations  made  by  both  Experts  with  regard 
to  the  demarcation  of  the  boundary  in  the  vicinity  of  the 
52  nd  parallel  are  merely  of  local  interest,  they  will  be  best 
considered,  in  order  to  avoid  repetition,  when  dealing  with 
the  geographical  aspect  of  the  question. 
Beoordsof        As  already  pointed  out,  when  relating  the  cir- 

September 

22, 1898.  cumstances  in  which  these  Records  were  drawn  up, 
the  interpretation  of  the  same  must  rest  entirely  on  the 
text  thereof,  as  no  communication  between  the  Signatories 
and  negotiators  has  occurred  that  might  throw  a  new  light 
on  the  subject 

When  the  differences  on  the  boundary  line  were  stated, 
the  Argentine  Plenipotentiary  invited  the  Chilean  Govern- 
ment to  reconsider  certain  points  of  the  Chilean  proposals 
on  the  ground  that — according  to  information  supplied  by 
the  Argentine  Expert — they  **are  not  found  situated  in  the 
Cordillera  of  the  Andes  as  provided  for  by  the  Treaties 
and  in  the  form  that  they  prescribe.*'  The  Chilean  Minister 
replied  that  the  Chilean  Expert  "  had  informed  his  Govern- 
ment that  the  points  and  sections  to  which  the  Argentine 
Minister  has  just  referred  are  situated  in  the  Cordillera  of 
the  Andes  as  is  provided  by  the  Treaties  and  in  the  form 
which  they  prescribe." 

"  In  view  of  the  foregoing  contradictory  declarations  [continues  the 
Record]  which  produce  a  question  that  the  Arbitrator  alone  can 
decide  .  .  .  the  Ministers,  etc.,  agreed  to  transmit  to  H.B.M/s  Govern- 
ment a  copy  of  the  present   Record,  of  the  Records  of  the  Experts 
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[meetings  of  August  29  and  September  3},  and  of  the  International 
Treaties  and  agreements  in  force,  so  that,  in  accordance  with  the 
second  Base  of  the  Agreement  of  April  17,  1896,  they  may  decide  the 
differences  above  recorded." 

In  conclusion  it  is  stated  in  the  Record  that  the  respective 
Plenipotentiaries 

"shall  inform  the  British  Government  that  the  case  foreseen  in  the 
second  Base  before  mentioned  .  .  .  having  arisen,  they  may  proceed 
to  appoint  the  Commission,  which  shall  verify  the  previous  survey  of 
the  ground  and  settle  the  differences    collectively  in   one   single   de- 


cision." 


On  reading  the  comments  made  in  the  Argentine  State- 
ment (pages  386  and  387)  as  to  the  purpose  of  this  Record 
it  becomes  apparent  that  the  Argentine  Representative 
endeavours  again  in  this  instance  to  alter  the  scope  of  a 
qualified  statement  to  that  of  an  unqualified  statement. 

The  Treaty  of  1881  after  stating  that  the  boundary  as 
far  as  the  52nd  parallel  is  the  Cordillera  de  los  Andes,  pro- 
ceeded to  lay  down  the  principle  of  demarcation  according 
to  which  the  boundary  should  be  traced  along  the  Cordillera ; 
this  was  done  by  qualifying  the  general  and  introductory 
statement — that  the  boundary  is  the  Cordillera — by  a  precise 
geographical  condition — that  of  dividing  the  waters — having 
an  independent  existence  and  distinguishable  by  itself.  For 
the  Argentine  Representative,  however,  the  Treaty  contains 
no  qualification  to  the  introductory  statement ;  for  him 

*'ihe  Treaty  declares  that  the  boundary  between  the  two  nations  is  the 
Cordillera  de  los  Andes,  from  which  it  s/ia/l  not  be  removed  in  any  case^ 
no  mailer  what  kind  of  questions  might  arise  between  the  contracting 
countries  "  (page  386). 

It  is  almost  needless  to  say  again  that  no  such  declaration  is 
found  in  the  Treaty.  The  words  italicized  by  the  Argentine 
Representative  do  not  belong  to  the  text  of  any  Treaty  or 
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Agreement  and  acquire  no  additional  force  by  repetition  ; 
moreover  they  are  contrary  to  the  **  spirit "  and  to  the  "  pro- 
visions" of  the  Treaty  of  1881  as  declared  by  the  Protocol 
of  1893,  since  in  Article  2  of  the  latter  it  is  stipulated  that 
the  boundary  shall  be  removed  from  the  Cordillera^  should  a 
section  of  this  penetrate  between  the  sea  inlets  in  the  penin- 
sular part,  and  it  is  important  to  remark  that  this  is  not  stated 
as  an  exception  to  the  principle  of  the  Treaty,  but  as  one  of 
the  consequences  of  its  very  ''spirit''  and ''provisions!^  Thus, 
though  according  to  Article  i  of  the  Protocol  the  boundary  is 
still  the  Cordillera  de  los  Andes  as  far  as  the  ^ind  parallel, 
according  to  Article  2,  the  boundary  is  allowed  to  deviate 
from  the  Cordillera  in  the  vicinity  of  the  ^2nd  parallel.  The 
conclusion  to  be  drawn  from  the  Protocol's  admission  of  this 
apparent  contradiction  is  obvious :  the  boundary  is  to  be  the 
Cordillera  according  to  certain  *  forms '  and  under  certain 
conditions  that  are  usually  found  in  the  Cordillera;  should 
this  not  occur  at  certain  places,  the  boundary  must  deviate  so 
far  as  may  be  necessary  in  order  to  abide  by  these  forms  and 
to  satisfy  these   conditions. 

The  Argentine  Expert  could  not  but  acknowledge  in  a 
certain  measure  that  the  localization  of  the  boundary  along 
the  Cordillera  was  subject  to  certain  *  forms '  or  conditions, 
when  he  objected  to  certain  points  proposed  by  the  Chilean 
Expert,  on  the  ground  that  such  points  were  not  found  in  the 
Cordillera  in  the  form  that  the  Treaties  establish,  but  neither 
the  Argentine  Expert  nor  the  Argentine  Representative  has 
been  able  to  state  in  a  precise  manner  which  is  the  form  in 
which  the  boundary  must  lie  along  the  Cordillera,  and  in 
point  of  fact  the  geographical  study  of  the  matter  will  reveal 
that  the  different  sections  of  the  Argentine  proposed  lines 
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lie  in  very  different  forms  in  the  Cordillera,  which  is  irrecon- 
cilable with  the  notion  of  an  *  invariable  rule'  of  demarcation. 
Bearing  these  considerations  in  mind,  the  positions  of 
both  parties  and  the  scope  of  their  statements  in  the  drawing 
up  of  the  Record  of  September  22,  1898,  are  clear  enough. 
The  Argentine  Representative  states  his  belief  that  certain 
points  of  the  Chilean  proposed  line  are  not  found  in  the 
Cordillera  in  the  form  established  by  the  Treaties ;  the 
Chilean  Representative  states  his  belief  that  they  are ;  both 
arrive  at  the  conclusion  that  only  the  Arbitrator  can  decide 
the  question  whether  the  points  are  situated  in  the  Cordillera 
in  the  form  established  by  the  Treaties  or  not,  and  they  agree 
to  submit  all  the  differences,  whether  proceeding  from  this 
divergence  in  their  views  or  from  any  other,  to  the  Arbi- 
trator. 

rinotoienot       ^^^   Argentine    Representative    insists    on    the 

^^^*    fact  that  only  **  geographical  differences  '*  have  been 

^gJaogra^  Submitted  to  arbitration,  and  states  that  they  have 

toeatton.   been  "  reduced  to  single  geographical  points  by  the 

declaration  in  the  Record  of  September  22,  1898." 

This  statement  is  entirely  misleading.  The  question  of 
interpretation  does  not  cease  to  exist  because  the  geogra- 
phical results  of  the  application  of  the  divergent  interpreta- 
tions are  made  known,  and  it  may  incidentally  be  remarked 
that  it  is  not  the  Record  but  the  surveys  which  have  made 
the  results  known,  so  that  the  Record  does  not  affect  the 
question.  In  any  case,  the  surveys  have  only  helped  to  show 
on  the  map  the  places  where  each  interpretation  of  the 
principle  of  demarcation  causes  the  line  to  be  traced,  but 
they  do  no  more  towards  setting  aside  the  question  of  prin- 
ciple  from    the  arbitration    than    the  accurate  valuation  of 
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the  disputed  ground  would  help  towards  deciding  in  justice 
who  was  the  rightful  owner. 

To  resume,  the  stipulation  of  the  Treaty  of  1881  that  *'  the 
boundary  ...  as  far  as  the  52nd  parallel  is  the  Cordillera 
de  los  Andes  '*  is  one  of  the  provisions  of  that  Treaty,  under 
the  form  of  a  general  and  introductory  definition  of  a  certain 
section  of  the  frontier ;  its  scope  is  qualified  by  further  state- 
ments of  the  same  Treaty  as  to  the  principle  of  demarcation 
to  be  followed,  and  by  further  stipulations  contained  in  the 
Protocol  of  1893. 

All  of  these  provisions  have  been  differently  understood 
on  either  side,  and  have  finally  led  to  the  demarcation   on 
the  maps  of  two  divergent  lines  in  several  sections  of  the 
boundary.     In  1896  it  was  agreed  to  submit  such  differences 
to  Arbitration,  and  the  Arbitrator  was  appointed  **  to  apply 
strictly  the  provisions  of  the  Treaties  *' ;  in  1898  the  differ- 
ences were  mapped  out,  recorded  and  submitted.     Neither  in 
1896  nor  in  1898  was  it  agreed  to  request  the  Arbitrator  to 
give  his  decision  so  that  no  point  of  the  boundary  '*  shall  be 
removed  in  any  case  from  the  Cordillera,"  nor  was  it  agreed 
that  the  Arbitrator  should  be  asked  to  decide  which  is  **  the 
principal  chain  of  the  Andes,"  though  both  these  suggestions 
were  made  on  the  Argentine  side.     All  the  provisions  of  the 
Treaties  taken  collectively  must  be  strictly  applied ;  none  of 
them  must  be  taken  apart  from  the  others  and  set  aside  to  be 
considered  exclusively.      The  Arbitrator  alone  must  deter- 
mine their  proper  order  of  subordination  and  the  manner  in 
which   they  must    be   applied,  and   finally  fix,  according  to 
his  own  surveys,  the  points  along  which  the  boundary  line 
must  pass. 
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'^ WATER-PARTING "   AND    "MAIN    RANGE." 


_    HE    following    assertions    are    read     in     the 


T 


iiarting."      A        Argentine  Statement,  pp.  490  and  492  : 

"  When  the  Treaties  determined  the  Argentine-Chilean  boundary, 
they  did  so,  among  other  reasons,  because  they  considered  it  to  be  an 
i'mmovad/e  bo\ind3LTy"  .  .  .  **  The  water-parting  is  ;//<?z/flr^/^ :  river  branches 
disappear,  streams  vanish  from  view,  or  wind  here  and  there,  constandy 
modifying  the  interoceanic  divide."  .  .  .  "The  mountain,  meanwhile, 
keeps  its  position  and  its  nature,  a  new  breach  not  altering  or  being 
capable  of  altering  it.  It  is  too  insignificant  a  detail  as  compared  with 
the  bulk  of  its  masses." 

Thus,  constantly  forgetting  that  the  whole  of  the  boundary 
line,  including  the  plains  traversed  by  the  52nd  parallel  and 
the  meridian  along  Tierra  del  Fuego,  is  termed  "  immovable  " 
in  the  Treaty,  the  Argentine  Representative  brings  the  "  im- 
movability "  of  the  Cordilleran  masses  into  continual  contrast 
with  the  **  variability  "  of  the  continental  divide,  drawing  the 
conclusion  that  the  latter  is  an  "  undesirable  "  boundary,  and 
consequently  cannot  have  been  meant  by  the  Treaties. 

Taking  for  granted,  however,  that  the  negotiators  of  1881 
really  meant  to  agree  on  the  more  permanent  boundary,  we 
continue  to  maintain,  as  jn  our  first  Statement,  that  they 
could  have  done  nothing  more  justifiable,  according  to  the 
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universal  scientific  opinion,  than  to  select  the  main  water- 
parting  line  or  continental  divide,  for  this  one  reason  alone. 

Since  1883,  when  some  Argentine  geographers  were 
awakened  to  the  fact  that  the  water-parting  that  had  been 
established  as  a  boundary  by  the  Treaty  of  1881  was  not  so 
favourable  to  the  interest  of  their  country  in  the  south  as 
it  has  been  in  the  north,  they  laid  the  foundations  of  the 
theory  now  maintained  by  the  Argentine  Representative : 
it  was  suggested  that  the  water  parting  line  referred  to  by 
the  Treaties  was  not  the  ** actual"  water-parting  line,  that 
it  was  the  line  where  the  parting  of  the  waters  would  have 
taken  place  if  the  **breaches"  in  the  Andes  did  not  exist.  It 
is  not  the  '*hydrographical  basins"  but  the  ** orographical 
basins"  which  must  be  taken  into  account.  It  is  the** general 
lay  of  the  ground,"  the  *'  normal  direction  of  the  watercourses," 
and  not  the  **  abnormal  "  course  through  an  ** accidental  ravine" 
to  an  inlet  of  the  Pacific,  which  should  determine  the  water- 
parting  line. 

**This  [so  it  was  said]  is  evidently  the  theory  that  our 
diplomacy  must  maintain";  and,  to  give  colour  to  this  theory, 
the  Argentine  geographers  have  assumed  since  that  date  that 
every  upper  valley  lying  to  the  east  of  what  they  are  pleased 
to  call  the  **main  chain"  drained  formerly  towards  the 
Atlantic ;  the  River  Bio-bio,  Lake  Lacar,  Lake  Mascardi, 
the  River  Puelo,  etc.,  are  supposed  to  have  been,  some  of 
them  dammed  up  towards  the  east,  and  others  captured  by 
the  ever  encroaching  Pacific  streams.  It  is  assured  that 
some  of  these  phenomena  occurred  quite  recently,  as  in  the 
cases  of  the  River  F^nix  and  Lake  San  Martin. 

According  to  the  Argentine  Expert  and  Representative, 
the  fact  that  the  waters  actually  flow  towards  the  Pacific  on 

CHAP.    XXVI. 


TERMS  '*  WATER-PARTING  *'  AND  "MAIN  RANGE."  789 

the  land  claimed  by  Chile  is  absolutely  insignificant  and  irre- 
levant, so  much  so  that  the  valleys  of  the  Huahum,  the 
Puelo,  the  Palena,  Aisen,  etc.,  which  are  undoubtedly  the  site 
of  future  important  roads ^  and  railways,  are  compared  to 
*  subterranean  outlets,'  the  circumstance  that  they  are  open 
valleys  being  deemed  of  ''no  importance  in  the  present 
case*'  (Arg.  Stat,  p.  713). 

The  Argentine  Expert  and  Representative  have  thus 
endeavoured  to  give  material  form  to  the  supposed  existence 
of  an  orographical  unit  called  by  them  the  **  Andean  water- 
shed/* the  **  divortium  aquarum  of  the  Andes,"  and  endowed 
with  the  singular  property,  most  remarkable  in  a  watershed, 
of  being  traversed  by  watercourses  whose  open  valleys  do 
not  affect  said  watershed,  any  more  than  so  many  underground 
water  pipes  would  affect  the  roadway. 

In  order  to  give  consistency  to  this  *  constructive '  crest 
line,  it  is  supposed  to  have  really  divided  the  waters  through 
its  whole  extent,  in  relatively  recent  times,  and  for  this 
reason  is  called  the  "  normal  watershed  "  (Arg.  Stat,  p.  398, 
etc.),  the  "natural  watershed"  (p.  449),  the  *' general  water- 
shed" (p.  581),  the  ** scientific  watershed  "  (p.  713,  etc.),  "the 
primary  watershed  of  the  Cordillera"  (p.  796),  "the  true 
watershed  of  the  Cordillera "  (p.  1054) ;  in  contrast,  the 
actual  water-parting  line  is  said  to  have  made  a  "tardy 
appearance '*  under  the  name  of  continental  divide  (p.  223) 
and  to  be  to  a  great  extent  "  uncertain  and  imaginary "  (p. 
380) ;  and  is  called  by  such  names  as  **  vague  and  abnormal 
water-parting"  (p.  398),  "secondary  local  watershed  "  (p.  797), 
etc. 


'  This  matter  will  be  treated  as  to  each  river  valley  separately. 
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It   has   been   already   pointed   out   in  our  first 

StablUty  ^     ^ 

of  waterw  Statement  how  unfounded  such  ideas  are  in  general, 

IMurttngs.  ^ 

as,  according  to  the  most  eminent  physiographers, 
the  drainage  lines  and  their  divides  are  as  a  rule  even  more 
stable  than  the  mountain  ridges.  It  is  hardly  necessary  to 
observe  that  this  relative  stability  has  no  direct  bearing  on 
the  interpretation  of  the  Treaty,  but  it  might  be  argued  that 
it  had  some  indirect  bearing  on  the  interpretation  of  the 
intentions  of  the  negotiators,  if  it  could  be  demonstrated  that 
the  general  and  scientific  ideas  current  at  the  time  when  the 
Treaty  was  framed  supported  the  notion  that  water-partings 
were  essentially  movable  and  applied  the  novel  classification 
as  to  watersheds  alluded  to  in  the  preceding  page. 

It  would  be  very  easy,  however,  to  show  that  scientific 
opinion  is  contrary  to  the  admission  of  perceptible  changes 
in  watersheds  within  historical  times  in  general ;  and 
especially  so  with  reference  to  the  Patagonian  Andes.  Sir 
Archibald  Geikie  says  that  even  in  cases  of  unequal  declivi- 
ties on  both  sides  of  a  watershed  the  shifting  of  the  water- 
parting  line  is  "  an  extremely  slow  process"  ;  *  and  G.  K. 
Gilbert,  referring  to  the  conditions  peculiar  to  a  divide,  says 
that  *'  it  tends  to  maintain  its  position."  *  To.  the  quotations 
given  in  our  first  Statement  in  support  of  this  opinion,  many 
others  might  be  added,  of  which  a  selection  of  the  more 
important  is  given  in  the  Appendix.  App.  Doc. 

No.  88. 

In  the  case  of  the  Patagonian  Andes — accord- 

Hr.  J.  B.        .  .    . 

BAtoiier  on    mg  to  a  recent  and  competent  opinion — the  actual 
ffoniaa  di-    continental  water-parting  appears  to  have   main- 
tained  its  position  during  a  considerable  time,  so 


*  A.  Geikie,  Textbook  of  Geology ^  page  920. 

'  G.  K.  Gilbert,  Geology  of  the  Henry  Mountains^  page  138. 
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much  so  that  its  existence  would  have  been  anterior  to  that  of 
the  western  snowy  ranges  of  continental  mountains,  whose 
upheaval — in  the  opinion  also  of  Reclus,  Garnett  and  Darwin, 
quoted  in  our  first  Statement — would  have  been  impotent  to 
effect  the  deviation  of  the  chief  streams  from  their  course 
towards  the  Pacific. 

Speaking  of  the  low  Patagonian  water-partings  in  the 
region  of  Lake  San  Martin,  Mr.  J.  B.  Hatcher,  of  the  Prince- 
ton University,  says : 

"At  such  places  the  continental  divide  is  exceedingly  low  and 
inconspicuous.  This  condition,  together  with  certain  glacial  phenomena 
has  led  Dr.  Moreno  [the  Argentine  Expert]  to  advance  the  theory  that 
formerly  all  the  lakes  now  found  in  the  eastern  longitudinal  valley 
discharged  their  waters  into  the  Atlantic,  and  that  this  diversion  has 
been  due  to  the  damming  of  their  eastern  outlets  with  glacial  drift. 
A  careful  examination  of  all  the  facts  does  not,  I  ihinkf  justify  such  an 
assumption^  * 

Mr.  Hatcher  says,  further  on,  that  it  was  during  *'  the 
long  period  of  late  Tertiary  elevation  "  that  **  the  courses  of 
all  the  more  important  valleys  and  drainage  systems  now 
existent  were  determined."  According  to  Mr.  Hatchers 
opinion,  the  main  range  of  the  Andes  was,  even  in  Pliocene 
times,  a  much  less  continued  range  than  it  is  now,  as  at  that 
period  "  the  Andes  would  appear  as  a  long  archipelago  of 
high  mountainous  islands,"  and  the  actual  **  fresh- water  lakes 
now  found  in  the  north  in  the  same  relative  position  that  are 
occupied  farther  south  by  the  fjords  and  inlets  of  the  Pacific,'* 
were,  at  that  period,  arms  of  the  sea.  Their  being  now  fresh- 
water lakes  is  merely  due  to  the  circumstance  that  the  up- 
lift of  the  whole  western  country  was  more  considerable 
towards  the  north  than   towards  the  south,  so  that 


*  National  Geo^aphical  Afajs^azine,VJsLsti\n^on,  February,  1900,  page  53. 
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"  an  elevation  of  the  region  south  of  Lake  Argentino,  similar  to  that 
which  has  taken  place  north  of  this  lake,  would  convert  Last  Hope 
Inlet,  Obstruction  Sound,  Skyring  Waters,  and  Otway  Waters  from 
marine  fjords  connecting  directly  with  the  Pacific,  into  a  series  of  fresh- 
water lakes  discharging  their  waters  into  the  same  ocean." 

According  to  Mr.  Hatchers  conclusions,  it  would  appear, 
then,  that  Chile  would  be  more  justified  in  claiming  the  Argen- 
tine fresh- water  lakes  Viedma  and  Argentino,  as  "  normal  sea 
inlets,"  than  the  Argentine  in  claiming  a  boundary  along  the 
so-called  •*  normal  watershed."  * 

We  need  not  insist  on  this,  for  enough  has  been  said  to 
justify  the  necessity  of  an  independent  inquiry  into  what 
is  properly  called  in  Physiography  and  in  International  Law 
a  *' watershed,"  a  **  divide,"  or  a  **  water-parting  line,"  and 
what  signification  attaches  to  the  qualifications  of  **  normal," 
*'  natural,"  "  scientific,"  and  the  like,  applied  to  these  expres- 
sions, and,  above  all,  what  is  the  element  which  must  serve 
to  classify  the  water-partings  and  determine  their  relative 
importance. 

The  best  known  monograph  on  water-divides  is  Philipp- 
son's  Studien  Uber  Wasserscheiden.  From  it  we  extract  the 
following. 

As  to  definition,  Philippson  prefers  the  compre- 
definition  of  hensive  one,  according  to  which  "  a  water-parting 

ing/  is  the  boundary  line  between  two  drainage  direc- 
tions "  or  "  any  line  dividing  two  different  directions  of  the 
surface  drainage  from  one  another,"  and  he  explains  in  a 
footnote  that 


*  Reclus,  in  a  letter  which  has  recently  been  published  by  Dr.  Moreno,  main- 
tains his  former  opinion  that,  especially  in  the  case  of  a  series  of  narrow  ravines, 
the  hypothesis  of  capture,  or  regressive  erosion,  is  insufRcient  to  explain  the  actual 
position  of  the  continental  divide. 
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**as  we  are  here  dealing  only  with  surface  phenomena,  no  regard  can  be 
had  to  the  subterranean  communications  of  water  in  considering  the 
subject  of  water-parting,  so  long  as  they  are  not  in  agreement  with  the 
surface  relief  or  react  upon  it"  {loc,  cit,  p.  i6). 

This  shows  how  unfounded  is  the  Argentine  Representa- 
tive's pretension  of  "  assimilating  the  open  drainage  channels 
of  Patagonia  to  "  subterranean  outlets*'  (Arg.  Stat.,  page  713). 

With  reference  to  the  order  of  relative  importance,  Philipp- 
son  says  : 

"  The  innumerable  water-partings  that  a  certain  district  accordingly 
possesses  are,  however,  not  at  all  equivalent,  but  a  certain  gradation  as 
to  their  importance  takes  place  amongst  them,  which  depends  on  the 
destination  of  the  parted  waters  that  collect  in  the  drainage  channels 
on  both  sides  of  the  parting  .  .  .  The  importance  of  the  water-parting 
increases  with  the  distance  in  which  the  parted  courses  of  drainage  remain 
constant  and  separate.  In  other  words,  the  more  independent  and 
divergent  the  parted  courses  or  systems  of  drainage  directions  are,  and 
the  further  they  extend,  the  more  important  is  the  water-parting  that 
separates  them.  ...  In  every  large  region  distinguished  from  the  neigh- 
bouring districts  by  the  common  character  of  its  structure,  some  few  main 
drainage  systems  may  be  distinguished ;  the  water-partings  separating 
<hese  systems  are  the  main  water  partings  of  the  particular  district,  as 
opposed  to  the  water-partings  between  the  smaller  branches  of  the  indi- 
vidual drainage  systems  of  the  same  district  which  only  possess  local 
importance.  The  main  water-partings  are  usually  simply  called  the  water- 
partings  of  the  particular  district.  If,  for  instance,  a  mountain  mass 
is  pierced  by  a  river,  so  that  this  receives  the  drainage  of  both  sides 
of  it,  the  drainage  courses  parted  by  its  crest  do  not  remain  independent 
and  constant  for  sufficient  distances  for  us  to  be  justified  to  call  them 
separate  river  systems^  and  therefore  the  mountain  crest  a  main  water- 
parting''  (loc.  cit.  pp.  16,  17). 

Applying  these  rules  to  the  Himalayas,  Philippson  says  : 

"  The  southern  border  mountains  (of  the  Asiatic  Highlands),  the 
Himalayas,  although  the  highest  mountain  range  of  the  earth,  have  no 
main  water-parting^'  {loc.  cit.  p.  153). 

According  then,  to  Philippson's  classification,  **  the  line  of 
summits  which  divide  the  waters,''  ''the  water-parting  line,** 
'*  the  divortium  aquaruni  "  mentioned  in  the  Treaties  must  be 
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the  main  division  of  the  waters,  the  main  water-parting  line, 
the  main  divortium  aquarum,  meaning  that  which  separates 
the  opposite  drainage  systems  through  a  longer  extent ;  in 
other  words,  the  **  continental  divide,"  which  is  the  most 
important  of  all  the  "divides"  on  a  continent.  It  will  be 
remembered  that  this  is  exactly  the  meaning  which  we  derived 
from  the  textual  wording  of  the  Treaty. 

And,  if  the  Himalayan  crest  line,  which  remains  uncrossed 
by  any  watercourse  for  more  than  one  tkousaftd  miles,  is  not 
worthy  of  being  considered  a  main  water-parting,  how  can  one 
reasonably  apply  that  or  a  similar  appellation  to  the  broken  up 
western  Patagonian  ridges,  the  most  important  of  which  from 
Rio  Blanco  or  Rio  Huemules  to  Baker  Inlet  would  hardly 
measure  seventy  miles^  and  which  are  crossed  by  a  dozen 
watercourses  between  the  4 1  st  and  the  48th  parallels,  that  is, 
on  an  average,  every  forty  miles  ? 
AntnorttiM        General    Strachey,  in   his   Article  "Himalaya" 

on  **  tmOt" 

in   the   Encyclopedia   Britannica,    entirely   adopts 


M 


•<snbordiiiP  PhilioDson's  classification  when  he  says  : 

ate  "water-  ^^ 


"  Thus  the  northern  border  of  the  tableland,  or  the  summit 
of  its  northern  slope,  so  far  as  it  is  known,  forms  the  real  watershed 
between  the  rivers  that  flow  to  the  Indian  Ocean  and  those  that  lose 
themselves  in  the  plains  of  Turkistan  and  Mongolia.  The  summit  of  the 
Himalayan  slope  forms  a  subordinate  watershed  separating  the  rivers  that 
fall  into  the  Indian  Ocean  into  two  classes,  etc.*' 

When  the  division  of  the  waters  over  a  certain  region  is 
referred  to,  only  such  water-parting  lines  as  those  which 
completely  traverse  the  whole  region  are  rightly  termed 
**  true "  or  **  real "  water-partings.  Speaking  of  the  Asiatic 
continent,  A.  H.  Keane  says  : 


*  Even  this  may  be  less,  should  it  be  proved  that  the  Argentine  line  is  inter- 
sected by  another  stream,  the  Rio  Esploradores,  in  46°  13'  S.  lat. 
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*'The  seaward  drainage  of  the  continent  is  determined  only  to  a  very 
small  extent  by  the  lofty  ranges  enclosing  the  great  central  and  western 
tablelands.  These  ranges  form  scarcely  anywhere  true  water-partings  \ 
for,  except  where  they  converge  about  the  Pamir,  they  are  everywhere 
pierced  by  the  great  continental  rivers,  which  rise,  not  on  their  outer 
flanks  but  within  the  plateaux,  and  which  have  thus  to  force  their  rocky 
barriers  to  reach  the  surrounding  oceans."  ^ 

And  further  on  : 

"  Possibly,  owing  to  their  recent  origin  and  extremely  slow  upheaval, 
the  Himalayas,  despite  their  great  elevation,  do  not  form  a  divide  between 
the  Indian  and  Tibetan  hydrographic systems."*  .  .  .  "  The  Karakorum, 
rather  than  the  more  northern  Kuen-lun,  forms  the  true  water-parting 
between  the  inland  Asiatic  and  southern  drainage." 

S.  E.  Dawson,  in  Stanford's  North  America  (vol.  i.  page 
472)  only  says  **  the  divide "  when  referring  to  the  Con- 
tinental divide  ;  and  likewise  Garnett,  in  volume  ii.  of  the  same 
work  (page  60)  speaks  of  the  water-parting  of  the  continent, 
referring  to  the  same,  though  there  are  innumerable  water- 
partings  in  the  American  continent. 

From  the  Reports  of  the  U.S.  Geological  surveys, 
numerous  analogous  passages  may  be  quoted. 

"  This  river  [the  Yellowstone]  also  takes  its  rise  in  the  main  divide  of 
the  Rocky  Mountains''  (Report for  1868,  page  73). 

'*  These  [the  dunes]  also  extend  northwards,  and  their  eastern  edge 
forms  a  ridge  from  100  to  150  feet  high,  joining  the  sandhill  mountains 
to  the  main  divide  of  the  Rocky  Mountains,  etc."  (Report  for  1872,  page 
212.) 

"  As  I  have  repeatedly  stated,  and  as  it  is  well  known,  the  chief  divide 
of  the  waters  is  the  main  ridge  of  the  Rocky  Mountains  .  .  .  separat- 
ing the  waters  of  the  Atlantic  from  those  of  the  Pacific^  consequently 
giving  two  general  slopes  one  to  the  east,  the  other  to  the  west,  modified 
by  lateral  ranges,  mountains,  etc."  (Report  for  1872,  page  217.) 

The  continental   divide,  in  Canada  and  the  U.S.   is  also 

^  Stanford's  Compendium  of  Geography — "Asia,"   vol.  i.  page  11. 
*  Loc.  cit.  t.  ii.  page  62. 
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frequently  termed  **Great  Divide/'  ^  Thus,  it  is  always  under- 
stood that  the  importance  of  a  water-parting  line  is  derived, 
not  from  the  height  or  the  striking  appearance  of  its  crest,  but 
only  from  the  extent  through  which  it  *  divides  '  the  waters. 

The  Himalayan  watershed  is  subordinate  to  the  Tibetan 
water-parting,  though  the  former  occurs  on  a  much  more  im- 
portant mountain  range,  and  the  low  and  flat  'divides*  between 
Shoshone  and  Yellowstone  Lakes  are  justly  called  the  chief  or 
main  divide  of  the  Rocky  Mountains,  though  their  crest  is  so 
much  lower  than  that  of  the  western  Peton  range.  The  same 
terminology  has  always  been  used  in  South  America,  that  is 
to  say,  when  "  the  water-parting  line  "  has  been  or  is  men- 
tioned with  reference  to  a  certain  extent  of  territory,  it  has 
always  been,  and  always  is,  understood  to  mean  a  line  which  is 
not  crossed  by  any  watercourse  within  the  extent  of  territory 
referred  to ;  this  has  already  been  proved  with  respect  to  the 
Andean  boundary  by  quotations  that  may  be  recalled  here. 
Seftor  Domeiko,  in  his  accounts  of  a  journey  to  the  Chilean 
Cordillera  in   1849,  says  : 

"  By  the  summits  of  this  mountain,  as  along  those  of  the  Planchon, 
Cerro  Azul  and  Cenro  Nevado  de  Chilian  passes  the  line  of  the  region  of 
greatest  altitude  of  the  Andes,  but  not  tfu  tvater-parting  line  .  .  /'^ 

Captain    Musters,    referring   to    the  first    Pacific    stream 
which  he  saw  in  his  voyage  through  Patagonia  (1869),  says  : 

**  After  crossing  a  stream,  which^  flowing  from  the  north,  afterwards 
took  a  westerly  course,  thus  proving  that  we  had  passed  the  waters/ied, 
we  proceeded,  etc."  ^ 

Captain  Simpson,  of  the  Chilean  Navy,  in  his  report  on 
the  River  Aisen  (1871),  also  said  : 


'  J.  W.  C.  Haldan,  3,800  Miles  across  Canada,  London,  1900,  page  142. 

*  Anales  de  la  Universidad  de  Chile ,  1850,  p.  18. 

*  Musters,  At  Home  with  the  Pata/s^oniansy  p.  148. 
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"  It  seems  that  the  level  of  the  lowlands  ascends  from  the  Pacific  until 
a  secondary  ridge  is  reached,  further  inland  than  the  mountain  belt 
hitherto  called  Cordillera  de  los  Andes,  which  is  only  the  southern  pro- 
longation of  the  same.  This  secondary  ridge  or  crest  thus  constitutes 
the  true  division  of  the  waters  ..."  * 

The  Argentine  Minister  Frias.  in  his  communications  of 
1872  and  1873,  from  which  we  have  quoted  on  several 
occasions,  evidently  referred  to  the  trtie  water-parting  when 
he  mentioned  simply  "  the  water-parting  line'' 

The  Argentine  Surveyors,  Nicour  and  Sanchez,  in  1872, 
in  the  Report  which  has  been  quoted,  upon  a  project  of  a  cart  App.  Doc. 

No.  22. 

road  across  the  Cordilleras,  always  refer  to  '' the  water-parting 
line  "  in  contradistinction  to  the  ''line  of  greater  heights  of  the 
Cordillera!' 

It  cannot  be  doubted  that  Sefior  Moreno,  in  1878,  when 
referring  to  the  **  low  passes  "  of  the  Cordillera  in  **  the  central 
cordon,  which  is  the  one  that  serves  as  the  division  of  the 
waters!'  referred  also  to  the  '*  true  water-parting,"  since  he 
included  among  those  passes  the  one  **  that  Musters  visited 
opposite  Teckel,"  ^  as  to  the  configuration  of  which  he  could 
not  be  mistaken,  for  Musters*  description  of  the  ground  is 
perfectly  clear  as  regards  the  character  of  the  country. 

In  Chapter  XI.  similar  quotations  from  writings  subse- 
quent to  the  Treaty  of  1881  have  been  made.  InPetermanns 
Mitteilungen  (1882)  it  is  said  that  **the  water-parting  of  the 
Andes  "  occurs  to  the  east  of  Obstruction  Sound,  etc.  Senor 
Perez  Rosales,  in  1884,  speaks  of  **  the  divorce  of  the  waters 
between  the  two  Republics,"  unmistakably  referring  to  the 
continental  division  of  waters  ;    and  at  about  the  same  time 


'  Anuario  Hidrogrdfico  de  Chile,  vol.  i.  p.  146. 

'  Moreno,  Apuntes  sabre  las  Tierras  Patagonicas,   1878,   p.   15.     Quoted   in 
Argentine  Statement,  p.  170. 
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an  Argentine  military  officer,  in  his  official  communications, 
spoke  of  the  boundary  line  being  *'  determined  by  the  course 
of  the  waters,"  while  Captain  Rohde  objected  in  so  many 
words  to  the  **  water-parting  line  "  (without  any  qualification), 
being  the  natural  frontier,  which  shows  that  he  understood 
the  expression  just  as  it  was  and  is  understood  in  Chile. 

In  1886  the  cartographer  of  the  Argentine  Geographical 
Institute,  when  asking  for  a  rule  of  interpretation  of  Article 
I  of  the  Treaty  of  1881,  submitted  two  lines — one  "traced 
along  the  highest  summits  of  the  Cordillera,"  which  left 
within  Argentine  territory  the  valleys  of  the  rivers  Aisen, 
Huemules,  etc.,  and  the  other  which  he  called  ''the  trtce 
waterpartingy  leaving  the  same  within  Chilean  territory. 
In  1891  the  Council  of  the  same  Institute  considered  that 
in  the  region  of  Mount  Aconcagua  the  line  of  the  "  high 
summits"  was  different  from  the  line  of  the  ^' divortia 
aquaru7u!'  and  that  if  it  was  decided  that  the  boundary 
should  follow  the  latter,  this  could  not  be  done  without 
descending  from  the  former. 

Senor  Ave  Lallemant  spoke  in  1885  of  "the  Cordillera 
which  divides  the  waters  and  the  Republics  "  as  distinct  from 
the  other  Cordilleran  ranges— sometimes  higher — which  do 
not  divide  the  waters  ;  he  speaks  likewise  of  **  the  Cordillera 
of  the  divortia  aquarum''  in  contradistinction  to  the  **  Ne- 
vados"  Cordillera,  etc. 

Petermanns  Mitteilungen  and  the  Proceedings  of  the 
Royal  Geographical  Society  in  1887,  referring  to  Captain 
Serrano's  second  exploration  of  the  Palena,  speak  of  the 
discovery  of  the  ''true  watershed''  in  that  region  as  likely 
to  affect  the  political  boundary,  **  fixed  by  Treaty  as  lying 
along  the  watershed." 
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When  in  1892  the  first  Argentine  Expert,  Senor  Pico, 
objected  to  **  the  water-parting  line  '*  being  acknowledged  as 
the  boundary,  he  did  not  say  that  he  objected  only  to  the 
"  continental  water-parting,"  and  not  to  the  **  water-parting  of 
the  Andes,"  or  to  the  *  natural,'  'normal,'  or  '  high  crest'  water- 
shed, which  proves  that  he  perfectly  understood  that  when 
"  the  water-parting  line  "  was  mentioned,  without  any  further 
qualification,  no  other  was  meant  than  the  "true  water-parting," 
which  left  to  Chile  the  valleys  of  Aisen,  Huemules,  etc. 

Dr.  Luis  Brackebusch,  in  several  papers  printed  in  Peter- 
manns  Mitteilungen  (1892  and  1893),  alludes  repeatedly 
to  the  **  division  of  the  waters,"  or  the  "  real  interoceanic 
division  of  the  waters  "  as  the  true  boundary  line  with  Chile. 

The  Swedish  explorer,  Dr.  Otto  Nordenskjold,  speaking  of 
the  districts  in  the  neighbourhood  of  Last  Hope  Inlet,  which 
he  explored  in  1896,  1897,  says  : 

**  The  chain  of  the  Cordilleras  is  quite  broken  off  in  these  districts, 
and  the  water-parting  follotvs  nearly  imperceptible  hills  of  Patagonian 
character"  ij*rdn  Eldslandet^  p.  235). 

To  sum  up,  in  theory  as  well  as  in  practice,  in  European 
as  well  as  in  Asiatic,  or  in  North  and  South  American 
terminology,  the  "  main "  or  **  true ''  watershed,  or  water- 
parting,  or  simply  the  watershed  or  the  water-parting, 
between  two  regions  or  countries  always  means  the  line 
along  which  the  most  complete  separation  of  waters  takes 
place — so  far  as  the  surface  drainage  is  concerned.  The 
expression,  when  it  corresponds,  as  in  the  present  case,  with 
an  actual  and  unique  fact,  is  not  scientifically  or  technically 
liable  to  be  construed  in  more  than  one  way,  and  conse- 
quently is  perfectly  suitable  and  adequate  for  the  definition 
of  an  uninterrupted  line  of  geographical  boundary. 
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The  result  is  that  every  one  of  the  expressions  normal, 
natural,  general,  primary,  scientific  and  true  watershed,  or 
water-parting  applied  by  the  Argentine  Representative  to 
the  non-existent  orographical  line,  called  at  other  times  the 
"  edge  of  the  Andes/*  etc.,  is  misapplied,  as  may  very 
easily  be  shown  in  the  case  of  each  individual  expres- 
sion. 

•'Normal*  *  Normal,"  says  Webster,  means  either  "  accord- 
watenhed.  jj^g  ^^  ^^  established  norm,  rule  or  principle,  con  - 
formed  to  a  type,  standard  or  regular  form,"  or  '"performing 
the  proper  functions,  etc."  It  is  easy  to  see  that  the  latter 
is  the  essential  part  of  the  definition,  as  it  stands  to  reason 
that  a  "  normal "  water-parting  is  one  that  performs  its 
proper  functions  of  parting  the  waters,  *  Abnormal '  water- 
sheds in  this  sense  would  evidently  be  those  which  do  not 
regularly  or  continuously  perform  their  proper  function  of 
parting  the  waters,  as  happens  in  the  case  of  the  Orinoco- 
Amazons  water-parting,  where  it  is  crossed  by  the  Cassiquiare, 
which  flows  sometimes  one  way  and  sometimes  the  other. 
The  normal  South  American  water-parting  has  been  rendered 
artificially  abnormal  to  a  certain  extent  between  Lake  Buenos 
Aires  and  the  Rio  Deseado  by  the  interference  of  the 
Argentine  Expert,  who  created  a  disturbance  in  the  "  per- 
formance of  the  proper  functions  "  of  the  water-parting  line 
by  cutting  a  canal  from  one  hydrographic  basin  to  the 
other. 

A  water-parting  ridge,  the  *  normal'  functions  of  which  are 
interfered  with  by  a  subterranean  outlet  diverting  towards  one 
basin  the  waters  originally  flowing  into  the  other,  might  also 
be  called  *  abnormal '  from  this  point  of  view. 

If    it    be    maintained,    however,  that  the   **  standard  or 
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regular  form  "  of  a  watershed  is  a  pronounced  ridge  or  crest, 
only  the  watersheds  shaped  after  this  pattern  should  have 
a  right  to  be  termed  "normal,"  and  others  deviating  from 
it  might  be  considered  as  "  abnormal "  in  the  sense  of  being 
of  an  "abnormal  shape."  Some  authors  have  indeed 
adopted  this  point  of  view,  but  it  must  be  remarked  that 
this  terminology  does  not  apply  to  the  case  of  the  proposed 
Argentine  line  in  Patagonia.  This  line,  as  a  whole,  is  not 
a  watershed,  normal  or  abnormal.  It  might  be  contended 
that  certain  stretches  of  the  line  run  along  the  remains  of 
the  former  crest  of  an  ancient  watershed,  though  this  view 
is  rejected  by  the  best  authorities ;  but  even  were  it  proved 
to  be  true,  we  fail  to  perceive  how  the  conclusion  could 
be  arrived  at  that  the  broken-up  remains  of  something  that 
existed  once  are  to  be  considered  as  the  '*  normal "  and 
actual  thing. 

Should  it  be  ascertained  that  the  partition  of  the  waters 
in  Patagonia  took  place,  during  a  former  geological  period, 
on  the  crests  of  the  mountains  along  which  the  Argentine 
Expert  proposes  to  trace  his  line,  and  should  it  be  admitted 
that  the  crests  in  question  formed  a  **  normal  watershed  '* 
at  that  time,  the  fact  still  remains  that  the  **  watershed " 
as  such  ceased  to  exist  as  soon  as  the  rivers  opened  a 
passage  for  themselves  through  it.  It  might  certainly  be 
maintained  that  the  actual  continental  divide  had  not  ac- 
quired the  orographical  character  of  a  *  normal '  watershed 
by  the  mere  fact  of  the  destruction  of  the  ancient  one  ; 
this  point  we  will  not  dispute,  but  because  ridges,  now 
disconnected,  formerly  constituted  a  '  normal  watershed ' 
there  is  no  reason  why  they  should  still  continue  to.  retain 
collectively  a  designation  to  which  they  are  no  longer  entitled. 

CHAP.  XXVI. 


8o2   SCIENTIFIC  AND  CUSTOMARY  MEANING  OF  THE 

"Natnrai"        "  Natural,"  according  to  the  above  quoted  lin- 
"        guistic  authority,  means  **  fixed   or  determined  by 
nature."     The  "natural  water-parting"  consequently  is  that 
which  is  actually  effected  at  the   places  where    Nature  has 
determined  that  it  should  be;    a  line  crossed  by  a   dozen 
watercourses    cannot,   consequently,   be   termed   a   "  natural 
water-parting,"  since  it  is  nature  which  has  determined  that 
the  waters,  far  from  being  "  parted  "  by  such  a  line,  pursue  a 
common  or  parallel  course  across  that  line. 
^^oenerai"        " General "  signifies  "common  to  many  or  the 
^^       *     greatest  number,"  "  having  a  relation  to  all,  com- 
mon to  the  whole,"  etc.     Comment  on  this  is  unnecessary. 
••Primary-         "Primary"  may  mean,  "first  in  order,  in  time, 
watMwhed.  primitive,  earliest  formed,"  or  "  that  which  stands 
first  in  order,  rank,  or  importance." 

With  regard  to  the  first  of  these  meanings,,  it  has  been 
seen  that  the  theories  of  the  Argentine  Expert  as  to  the 
present  location  of  the  Patagonian  water-parting  being  of  but 
recent  occurrence,  are  far  from  being  accepted  by  the  highest 
authorities  in  the  matter. 

As  to  the  second  acceptation  of  the  term,  it  has  been 
seen  also  that  the  best  authority,  Philippson,  states  that  the 
**  degree  of  importance  of  a  water-parting  increases  with  the 
distance  in  which  the  parted  directions  of  drainage  remain 
separate." 

If  "  primary"  is  understood  to  mean  "  first  in  importance," 
**  subordinate  "  is  of  course  "  second  in  importance,"  and  it  is 
in  this  sense  that  General  Strachey  said  that  "  the  summit 
of  the  Himalayan  slope  forms  a  'subordinate*  watershed." 

"True"  is  "conformable  to  fact," 
A  "true  water-parting,"  then,  is   a   line  which 


••True" 
watershed. 
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conforms  to  the  fact  that  the  waters  are  parted  by  it.  The 
Argentine  line — which  does  not  part  the  waters  from  41°  30' 
to  48°  30' — is  not  a  "true"  water-parting,  whereas  the  Chilean 
line  is  a  true  water-parting  through  its  whole  extent — as 
far  as  the  52nd  parallel — ^as  shown  by  the  Argentine  maps 
•  themselves.  In  the  same  sense  Keane  says  that  the  highest 
Asiatic  ranges  do  not  form  "  true  water-partings,"  and  the 
Argentine  geographer,  Seelstrang,  said  that  "the  true  division 
of  the  waters  "  was  the  line  that  left  the  valleys  of  the  Pacific 
rivers  outside  of  the  Argentine  territory. 
••  sdontuto"        If  it  can    be   truly   said    that    it    is   altogether 

water- 

pATttng.  inexact  and  misleading  to  call  by  the  names  of 
"  normal,"  "  natural,"  "  general,"  "  primary,"  and  "  true  " 
water-parting,  a  line  that  is  not  a  water-parting  in  a  great 
part  of  its  extent,  it  can  be  said  that  it  is  more  than 
inexact  and  misleading  to  assimilate  such  a  line  to  a  "  scienti- 
fic water-parting." 

The  expression  "scientific  water-parting"  occurs  in  Major 
(now  General  Sir  John)  Ardagh's  Report  on  the  Greek  frontier, 
dated  December  i,  1881,  quoted  in  the  Argentine  State- 
ment (pages  709,  7 1 3).  The  Ottoman  Commissioner  having 
claimed  that  the  boundary  line  should  leave  within  Turkish 
territory  the  depressions  of  Kritsovali  and  Nezeros,  each  of 
which  "  lies  in  a  hollow  basin  with  no  superficial  outlet,  and 
therefore   has  a   crest   on   either   side,   its   surface  drainage 

finding  an  exit  by  a  subterranean  channel,"  Major  Ardagh 
stated  that  "  such  areas  of  depression  strictly  belong  to  the 
river  basin  into  which  their  waters  would  flow  were  the 
subterranean  outlet  closed','  and,  alluding  to  the  latter  case,  he 
added  that  '*  the  lowest  col  in  the  encircling  chain  of  hills 
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lies  on  the  south  side,  and  consequently  the  scientific  water^ 
parting  follows  the  mountains  on  the  north  side." 

It  seems  impossible  to  deduce  wrong  conclusions  from 
such  clear  statements  as  these. 

In  the  first  place,  the  statements  refer  only  to  the  case  of 
hollow  basins  with  no  superficial  outlet ;  in  the  second  place, 
the  "hydrographic  dependency  of  the  basin  is  stated  to  be 
towards  the  river  basin,  to  which  the  waters  would  flow  if  the 
hollow  basin  were  filled  to  overflowing,  once  its  subterranean 
outlet  was  closed  ;  in  the  last  place,  since  this  outlet  must  of 
course  take  place  at  the  lowest  col,  the  scientific  water-parting 
is  stated  to  be  found  at  the  opposite  side  of  the  basin. 

The  Argentine  Representative,  however,  finds  that  these 
two  cases  **  are  very  similar  with,  and  have  a  direct  bearing  *' 
on,  the  present  case. 

"  In  fact  [he  says]  the  streams  and  torrents  flowing  from  basins 
lying  to  the  east  of  the  Andes  .  .  .  abnormally  cut  through  the  main 
chain  of  the  Cordillera,  as  do  the  subterranean  streams  from  the  basins 
which  Major  Ardagh  mentions  .  .  .  The  only  difference  is  that  in  the 
Turco-Greek  case  the  outlets  are  subterranean^  or  covered,  whilst  in 
the  Patagonian  Cordillera  they  are  open ;  but  this  difference  is  of  no 
importance,  for  it  would  be  absurd  to  suppose  that  if  at  any  time  the  top 
or  covering  of  the  subterranean  outlet  should  be  worn  away,  the  basin 
merely  for  that  reason  would  be  transferred  to  the  Turkish  side  of  the 
watershed  "  {loc.  cit,  p.  713), 

He  concludes  by  suggesting  that 

"  it  is  not  impossible  that  some  of  the  torrents  that  now  cut  through 
the  main  chain  [of  the  Andes]  by  means  of  fissures  in  the  rock  were  at 
first  mere  subterranean  outlets**  (id,). 

Whether  the  valleys  of  the  Huahum,  Palena,  Aisen,  etc.,  are 
mere  "  fissures  in  the  rock  "  will  be  considered  in  another 
place ;  what  must  now  be  pointed  out  is  the  utter  absurdity 
of  drawing  a  comparison  between  cases  in  which  the  funda- 
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mental  facts  are,  not  only  different,  but  opposite.  The  cir- 
cumstance which  gives  rise  to  the  necessity  for  the  conception 
of  a  **  scientific  water-parting"  in  the  cases  quoted  on  Major 
Ardagh's  Report  is  precisely  the  fact  that  the  basins  referred 
to  have  no  superficial  outlet,  and  as  a  consequence  there  are 
**  two  crests  "  or  water-partings,  one  on  each  side  of  the  basin; 
thence,  and  thence  only,  arises  the  necessity  of  a  "  scientific  " 
selection  between  them.  Major  Ardagh  considered  that 
boundary  demarcators  —  as  Philippson  considered  that  geo- 
graphers— only  dealt  **  with  surface  phenomena"  and  that 
**  no  regard  can  be  had  to  the  subterranean  communication 
of  waters,  in  considering  the  subject  of  water-parting,  so 
long  as  they  are  not  in  accordance  with  the  surface  relief 
or  react  upon  it."  The  very  circumstance,  then,  that  the 
Argentine  Representative  deems  to  be  of  7lo  importance^  is  of 
overwhelming  importance  in  the  case,  and  the  novel  preten- 
sion to  characterize  as  a  ** scientific  water-parting"  a  line 
crossed  by  a  dozen  broad  rivers,  based  on  the  assumption 
that  their  open  valleys  may  be  regarded  as  former  **  subter- 
ranean outlets,"  is,  to  say  the  least,  preposterous  and  unworthy 
of  discussion. 

Besides,  the  very  documents  on  which  the  Argentine 
Representative  pretends  to  base  his  deductions  plainly  con- 
tradict them.  Far  from  sharing  the  Argentine  Representa- 
tive's opinion  that  it  makes  no  difference  whether  the  outlets 
are  subterranean  or  open,  Major  Ardagh  on  several  occasions 
states  that  the  stipulation  of  the  frontier  line  following  a  crest 
or  a  water-parting  amounts  to  a  categorical  prevention  of  the 
possibility  of  the  same  line  crossing  any  open  watercourse, 
even  over  a  narrow  gorge  or  fissure : 

"  The  convention  [says  Major  Ardagh  referring  to  that  of  July  2, 1881] 
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makes  no  mention  of  any  name  between  the  summits  of  Kratchovo  and 
Zygos,  merely  specifying  that  the  frontier  follows  the  crest  southwards. 
The  Ottoman  Commissioner  submitted  an  interpretation  .  .  .  according 
to  which  .  .  .  a  line  was  to  be  drawn  .  .  .  across  the  Salamvryas  .  .  . 
The  fact  of  its  crossing  the  Salamvryas  valley  was  evidently  a  fated  objec- 
tion ..."  1 

And  further  on,  dealing  with  another  similar  pretension, 
at  a  place  where  the  Salamvryas  cuts  between  the  mountain 
masses  **  through  a  narrow  gorged'  bounded  by  cliffs  rising 
1,200  feet  above  it,*  Major  Ardagh  objects  that  the  Ottoman 
description  of  the  frontier  line 

*^  makes  no  mention  of  the  River  Salamvryas,  which  it  crosses  twice,  and 
is  in  such  glaring  contradiction  with  both  the  original  Ottoman  declara- 
tion, and  the  text  of  the  Convention  .  .  .  *' 

Thus  the  fact  that  a  river  formed  a  ddbouchi  through  a 
**  narrow  gorge "  did  not,  in  Major  Ardagh's  opinion,  give 
rise  to  any  question  of  "scientific  water-parting,"  and  even 
the  Ottoman  Commissioner  did  not  endeavour  to  raise  the 
question  whether  that  **  narrow  gorge  "  had  been  produced 
by  the  **  wearing  away  "  of  the  top  or  covering  of  an  ancient 
**  subterranean  outlet.'* 

There  are  indeed  cases  where  the  **  water-parting  line  "  of 
the  Treaty  of  1881  must  be  searched  for  in  a  "scientific" 
way — cases  of  "  hollow  basins  with  no  superficial  outlet,"  and 
therefore  having  "  a  crest  at  either  side."  The  whole  of  the 
boundary  line  proposed  by  Chile,  between  the  San  Francisco 
and  Quebrada  Seca  Passes  has  been  traced,  along  the  "scien- 
tific water-parting"  according  to  the  same  rules  independently 
established  by  Major  Ardagh  :  that  is  by  a  scientific  investi- 
gation as  to  the  lowest  cols  which  are  the  natural  outlets  of 
the  superficial  drainage.      But  when  dealing  with  the  region 


*  Blue  Bookf  C.  3137,  Greece  No.  i,  1882,  page  134.        «  Id.  page  137. 
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of  these  hollow  basins,  the  Argentine  Expert  has  refused  to 
apply  the  '  scientific  water-parting  *  rule  and  has  preferred  to 
follow  his  own  utterly  unscientific  methods. 

It  is  important  to  remark  that  the  efforts  of  the  Argentine 
Representative  to  ascribe  to  the  Argentine  proposed  boundary 
line  the  character  of  a  *  normal,'  '  natural/  *  general,*  *  primary,* 

*  true  '  and  *  scientific  *  water-parting  line,  amount  to  an  implicit 
admission  that,  according  to  his  interpretation  of  the  principle 
of  demarcation  contained  in  the  Treaty  of  Limits  of  1881, 
the  Andean  boundary  must  fulfil  these  conditions,  and  lead  to 
the  inevitable  conclusion  that,  if  there  does  not  exist,  for  the 
whole  of  the  extent  to  which  the  same  principle  of  demarca- 
tion must  apply,  a  *  normal,  natural,  general,  primary,  true 
and  scientific  water-parting  *  other  than  the  proposed  Chilean 
boundary  line,  the  latter  is  the  only  one  that  can  be  traced 
in  accordance  with  such  a  principle,  with  the  Treaty  that 
contains  it  and  with  the    Protocol  that   enforces  it   as  the 

*  invariable  rule  '  for  the  demarcation. 

^*i^^"  Just  as  it  has  been  shown  that  the  terms 
**  tioifof^'  **  water-parting  line  " — as  divortium  aquarum — 
fronttonor  j^^^^  ^  j^^j^^.  ^^dagh  said  ^  **an  exact  and  definite 

£^^Sm^L  meaning,"  in  science  and  geography,  and  is  in  con- 
sequence excellently  adapted  for  defining  frontier  lines,  the 
terms  "  main  range  *'  or  "  principal  chain  **  (encadenamiento 
principal)  may  be  shown  to  have  no  exact  and  no  definite 
meaning,  and  to  be  moreover  susceptible  of  being  differently 
construed,  according  to  the  point  of  view  from  which  they 
are  to  be  interpreted. 

It  might  be  alleged  that  the  only  proper  standpoint  from 


*  Loc,  ciL  page  139. 
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which  to  classify  the  mountains  and  cordilleras  is  the  oro- 
graphical  point  of  view.  To  grant  this,  in  a  case  of  boundary 
demarcation,  it  would  be  necessary  first  to  show  that  it  was 
possible  to  derive  from  the  orographical  knowledge  of  a  vast 
system  of  Cordilleras  a  sure  method  of  selection  for  a 
boundary  line,  and  also  that  such  was  usual.  It  will  be 
shown,  on  the  contrary,  that  it  is  not  possible,  particularly  with 
respect  to  the  Andes,  and  also  that  it  is  not  usual.  However, 
we  are  willing  to  consider  briefly  the  orographical  point  of 
view  by  itself,  and  to  inquire  whether  the  geographers  are 
agreed  as  to  the  characteristics  of  the  "  principal  chain  "  or 
*'  main  range "  of  a  mountain  system. 

The  first  striking  fact  that  is  met  with,  on  beginning  such 
an  inquiry,  is  that  there  is  no  accord  between  geographers  as 
to  the  exact  and  precise  meaning  of  the  terms  **  range," 
**  chain,"  "  cordillera,"  **  system,"  etc. 

According  to  J.  D.  Dana  and  T.  C.  Russel,  for  instance, 
mountain 


(I  ( 


Ranges '  consist  of  groups  of  peaks,  domes  and  ridges  produced  by  a 
single  series  of  movements  in  the  earth's  crust  '*  ^ ; 

while  Hughes  and  Williams  only  bestow  that  name  on 
''elevated  masses"  of  mountains  when  lying  **  in  a  line  with 
each  other.'' ^ 

''Systems''  as  defined  by  Dana,   comprise  two  or  more 
mountain  ranges,  generally  parallel,  etc.,  and 

^^A  Mountain  Chain  is  a  combination  of  associated  mountain  systems."  ' 

According  to  Hughes  and  Williams,  however. 


*  Russel,  "  The  Names  of  the  larger  Geographical  Features  of  North  America," 
in  Bulletin  of  the  Geogr.  Soc,  of  Philadelphia,  Nov.  1899,  P*  S^. 
*  Advanced  Class  Book  of  Modern  Geography,  p.  26. 
3  Bulletin  G.  S,  of  Phil.,  Nov.  1899,  p.  57. 
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"  two  or  more  mountain  ranges^  adjacent  and  on  the  whole  parallel  to 
each  other,  form  a  mountain  chain^  while  a  number  of  ranges  and  groups 
along  the  same  axis  of  elevation  forms  a  mountain  systemJ'  ^ 

"  Cordilleras^'  according  to  Russel,  and  also  according  to 
Tarr,  are  the  largest  groups  of  mountains,  "consisting  of  two 
or  more  chains,"*  or  of  "several  systems  combined."^ 

According  to  the  latter  authority, 

"  The  *  Cordillera '  and  *  system '  may  extend  for  a  thousand  or 
more  miles;  the  ^ range'  may  extend  for  a  distance  of  more  than  a 
hundred  miles ;  but  the  *  ridge '  is  usually  only  a  few  miles,  or  at  most  a 
few  score  miles,  in  extent."  * 

Dr.  R.  A.  Philippi,  a  German  naturalist  settled  in  Chile, 
says  that,  if  it  is  desired  to  convey  **a  precise  and  concrete 
idea"  by  the  word  *  Cordillera'  in  geographical  science,  it  ought 
to  be  restricted,  according  to  its  etymology,  to  those  moun- 
tains which  form  a  continuous  ridge,  implying  a  condition  of 
"concatenation/'  and  concludes  therefrom  that  the  discon- 
nected mountain  masses  to  the  south  of  the  41st  parallel, 
separated  from  each  other  by  valleys  of  communication,  cannot 
pretend  to  the  scientific  name  of  Cordillera.* 

Thus,  as  orographical  expressions,  "range "and  "chain" 
have  not  as  yet  any  accepted  precise  meaning ;  and,  according 
to  the  special  purpose  of  the  writer  who  uses  them,  they 
imply  either  a  geological  or  *  tectonic'  connection  between 
the  elements  to  which  they  are  applied  as  a  whole,  or  simply 
a  connection  of  direction  or  prolongation. 


*  Advanced  Class  Book,  etc.,  p.  26. 
'  Loc.  cit. 

'  Tarr,  Elementary  Physical  Geography^  P<  354* 

*  Tarr,  loc.  cit,  p.  355. 

*  See  "  A  Few  Words  on  the  Erroneous  Use  of  the  Word  *  Cordillera '  in  Chile,' 
by  Dr.  R.  A.  Philippi,  in  Zeitschr,  d.  Ges.f.  Erdk,,  Berlin,  1898,  pp.  393-399. 
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The  qualifications  of  *  main/  '  central,'  *  principal ' 
▼aineof  as  applied  to  a  "chain"  or  ''range,"  are  generally 
•mam     used   in    descriptive    and    physical    geography,   to 


designate  the  apparent  upper  ridge  of  a  whole 
chain,  as  visible  from  a  distance,  or  as  commonly  depicted  on 
sketch  maps.  When  the  geological  features  are  closely 
studied,  however,  and  the  prominent  summits  on  the  ridges 
duly  surveyed,  it  usually  happens  that  the  surveys,  instead 
of  "bringing  out  clearly  the  existence  of  the  main  chain" 
(Arg.  Stat.,  p.  432),  yield  a  negative  result  on  this  point. 
In  the  first  place,  it  is  always  a  subject  of  much  discussion 
and  doubt  amongst  geologists  as  to  the  particular  ranges 
which  should  be  classified  as  having  been  produced  by  the 
same  movement  in  the  earth's  crust;  and  in  the  second 
place,  the  more  exact  the  surveys  are,  the  more  are  the 
presupposed  connections  between  ridges  in  apparent  pro- 
longation of  each  other  proved  to  have  no  real  existence. 

The  comparison  between  ancient  and  modern  maps  of 
a  well  surveyed  section  of  the  Alps,  the  Rocky  Mountains 
or  the  Andes  clearly  reveals  this  to  be  the  fact. 

The  fact  that  geographical  descriptions  of  mountains 
contain  frequent  allusions  to  the  **  principal  chain "  of  a 
district  .or  system  as  an  "orographic  feature"  (Arg.  Stat, 
p.  439),  and  that  "  every  one  knows  that  it  means  a 
succession  of  mountains,"  is  not  sufficient  to  give  a  pre- 
cise and  technical  value  to  the  expression.  The  very 
quotations  given  by  the  Argentine  Representative  confirm 
this,  and  might  be  supplemented  by  innumerable  others 
from  Reclus,  Suess,  etc.,  whereby  it, would  be  seen  that 
when  the  term  is  intended  to  be  merely  descriptive  and 
to  mean  the   "  mass  connection  of  the  highest  mountains," 
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no  precise  or  technical  meaning — in  the  sense  of  a  range 
having  a  defined  crest — is  attached  to  it 

On  the  contrary,  when  a  particular  geological  or  oro- 
graphical  meaning  is  intended,  authors  use  the  term  in  an 
arbitrary,  conventional  manner  and  are  by  no  means  always 
in  accord  as  to  which  is  the  "  principal "  or  "  main  "  range 
in  a  mountain  chain  ;  so  that  no  general  and  precise  rule 
for  deciding  such  doubtful  cases  has  ever  been  hitherto  given, 
or  is  it  likely  to  be.  In  proportion  as  we  acquire  additional 
knowledge  of  the  mountain  systems  of  the  world,  the  more 
evident  does  it  become  that,  until  complete  orographical 
and  geological  surveys  agree  in  revealing  the  existence  of  a 
well  defined  central  chain,  no  such  existence  can  be  assumed, 
and  much  less  be  affirmed,  to  supply  a  fixed  *  principle  *  or  an 
'  invariable  rule  '  for  the  demarcation  of  a  frontier  line. 

The  Argentine  Representative  presupposes  the  existence 
in  the  Patagonian  Andes  of  an  orographical  unit  answering 
simultaneously  to  the  name  of  '*  the  principal  chain  *'  and 
to  that  of  '*  divoriium  aquarum  of  the  Andes,"  and  gives 
it  to  be  understood  that  most  geographers  accept  a  similar 
terminology.  We  do  not  assert  that  the  expression  **main 
range  "  of  a  system  of  mountains — if  used  without  reference 
to  previous  definitions — implies  characteristics  other  than 
orographic,  but  in  such  cases  it  should  not  be  pretended — 
as  the  Argentine  Representative  does — that  it  means  the 
*  peculiar*  watershed  of  the  mountain  system. 

An  instance  will  serve  to  illustrate  the  purport  of  our 
remark.  In  the  Report  of  F.  H.  Bradley  contained  in  the 
U.S.  Geological  Survey  for  1873,  the  following  description 
is  found  (page  254)  : 

"Looking    westward,  from   the  ultimate  source  of  Snake  River  a 
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heavy  mass  of  mountains,  broken  by  very  few  watercourses,  at  least 
on  their  eastern  face,  lies  between  us  and  the  basin  of  Jackson  Lake, 
and  I  believe  that  this  is  here  properly  the  *  main  range  *  of  the  Rocky 
Mountains.  It  is  certainly  part  of  the  highest  mass-connexion  between 
the  Wind  River  and  Big  Horn  Mountains,  on  the  east,  which  really  form 
the  Northern  termination  of  what  is  the  main  range  further  South,  and 
the  range  West  of  the  three  Forks  of  the  Missouri,  which  there  bears  the 
name  of  Rocky  Mountains,  and  the  continuation  of  which  really  appears 
to  be  the  main  range  further  North,  so  far  as  the  best  maps  indicate." 

When  other  parts  of  the  same  Report  are  read,  it  appears 
that  what  the  author  calls  "  the  main  divide  of  the  Rocky 
Mountains  '*  (Joe,  cit.  p.  212)  is  not  a  *  high  crest  watershed  '  or 
the  *  ridge  *  of  what  has  been  called  the  "  main  range,"  but  the 
**  continental  divide,"  and,  when  the  map  inserted  in  the  book 
is  consulted,  it  is  seen  likewise  that  the  continental  divide 
bears  the  inscription  "Rocky  Mountain  Divide."  In  other 
Reports  emanating  from  the  same  Office,  the  latter  line  is 
also  termed  **  backbone  of  the  continent,"  **main  watershed 
crest,"  **  dividing  ridge  of  the  continent,"  and  even  the  ex- 
pression **  main  ridge  "  is  given  a  different  sense  from  **  main 
range"  when  it  is  said  (6^.5.  Geological  Report ^  1872,  page  31)  : 

"  The  chief  divide  of  the  waters  is  the  main  ridge  of  the  Rocky 
Mountains,  running  generally  a  N.W.  and  S.E.  course,  separating  the 
waters'of  the  Atlantic  from  those  of  the  Pacific,  consequently  giving 
two  general  slopes^  one  to  the  east,  the  other  to  the  west,  etc." 

If,  then,  an  attempt  were  made  to  construct,  on  purely 
orographical  grounds,  a  '  main  range  *  within  the  Cordilleras  of 
the  Andes,  as  in  the  Rocky  Mountains,  the  divisions  of  the 
waters  ought  to  be  left  altogether  out  of  consideration;  the 
highest  *  mass  connections '  alone  should  be  attended  to,  and 
between  31°  and  33°  S.  lat.  results  would  be  obtained,  differing 
greatly  from  the  continental  ridge  accepted  there  by  the  Argen- 
tine Expert,  as  will  be  shown  when  describing  this  section  of 
the  boundary. 
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nrB.Bidi  But  all  the  efforts  of  the  Argentine  Represen- 
«i»ta."  tative  fail  to  prove  that  the  expression  "  main 
range  of  the  Andes  "  was  given  in  1893  as  a  definition  of  the 
boundary  line — much  less  as  the  only  definition  cjf  it— since 
the  Chilean  negotiator  of  1896  refused  to  accept  this  defini- 
tion ;  it  must  therefore  be  taken  together  with  the  divortium 
aquarum,  with  the  water-parting  line,  and,  considered  in  this 
light,  the  definition  of  the  Chilean  Expert  is  perfectly  justified. 
For,  on  summing  up  all  the  quotations  from  geographers 
given  on  both  sides,  it  clearly  appears  that  there  are  two  kinds 
of  conceptions  concerning  the  main  range  of  a  chain — one 
that  might  be  called  an  ^/Wi?rz  conception,  according  to  which, 
as  Ball  said^  : 

''  In  every  mountain  system  geographers  are  disposed  to  regard  the 
watershed  or  boundary  dividing  the  waters  flowing  towards  opposite  sides 
of  the  range  as  marking  the  main  chain  " ; 

the  second  an  a  posteriori  conception,  according  to  which 
only  the  *  highest  mass-connections '  between  different  sec- 
tions or  parts  of  the  range  would  be  considered.  When 
all  the  circumstances  referring  to  the  present  case  are 
borne  in  mind,  it  cannot  be  doubted  that  only  the  a  priori 
conception  of  a  *  main  chain'  in  the  Andes  can  have  been 
intended  in  1893,  the  more  so  as  there  was  then  no  detailed 
survey  of  the  Cordilleras  to  show  whether  such  **  mass- 
connections  "  existed  at  all,  while  no  survey  was  required  to 
know  for  certain  that  waters  issued  from  both  sides  of  the 
same  and  flowed  towards  the  opposite  oceans. 

The  Argentine   Representative  has  completely  mistaken 
the  value  we  attributed  to  the  quotation  from   Ball  when  he 


*  Encydopcedia  Britannica,  vol.  i.  p.  620. 
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complains  (Arg.  Stat.,  p.  433)  that  it  is  incomplete ;  the  quota- 
tion was  not  made  as  implying  an  orographical  doctrine,  but 
only  in  order  to  show  that  the  usage  of  the  expression  "  main 
chain  "  with  reference  to  the  water-parting  ridge  in  a  mountain 
system  is  justified.  It  does  not  matter  why,  or  how  frequently, 
it  is  justified,  so  long  as  there  are  good  authorities  for  stating 
that  the  usage  exists.  And  that  this  is  the  case  is  further 
proved  by  the  next  quotation  given  from  Ball  in  the  Argen- 
tine Statement  (p.  434),  when  he  says : 

"  If  we  adhere  to  the  usage  of  designating  as  the  main  chain  the  ridges 
which  part  the  waters  floiving  in  different  directions  it  must  be  owned  that 
the  disposition  of  the  chief  mountain  masses  has  no  connection  with  the 
direction  of  that  chain^ 

It  might  be  said  that  in  Balls  words  there  is  a  note  of 
protest  against  the  usage  of  considering  the  water-parting 
ridge  as  the  *  main  chain  *  of  the  Alps,  but  it  cannot  be 
regarded  as  a  denial  that  the  usage  exists  ;  on  the  contrary,  he 
alludes  to  this  '  usage  *  as  to  a  well  known  fact. 
MSMppuoa-  T^^  Argentine  comments  on  the  decisions  of 
ruiM^of  t^  t:he  Bulgarian   Boundary  Commission  are  open  to 

Berlin  .|  . 

Treaty.      Similar  remarks. 
The  Argentine  Representative  says  (Arg.  Stat,  p.  437)  that 

"the  Berlin  Treaty  merely  stated  that  the  boundary  between  Demir 
Kapu  and  Kosica  followed  along  the  main  chain  of  the  Great  Balkan. 
But  it  did  not  specify  whether  the  demarcation  should  be  made  at  the 
foot  of  the  chain,  upon  its  flanks,  or  upon  its  highest  ridge.  The  inter- 
pretation of  the  European  Commissioners  supplied  what  was  wanting.  It 
was  agreed  to  follow  the  general  line  of  the  watershed  ;  it  was  likewise 
agreed  to  abandon  it  where  strategical  reasons  compelled  this  to  be 
done.    In  the  one  case  as  in  the  other  the  Berlin  Treaty  was  carried  out." 

And  he  adds  : 

"The  Argentine  Republic  does  not  swerve  from  this  ruUr 

The   last  words   condemn  the  whole   of  the  Argentine 
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Representative's  interpretation  of  our  Treaties ;  he  wishes  to 
apply  rules  that  may  be  contained  in  the  Berlin  Treaty,  but 
are  not  contained  in  the  Treaties  of  1881  and  1893. 

The  Argentine  Representative  appears  to  forget  that,  as 
was  pointed  out  in  our  first  Statement,  if  strategical  reasons 
weighed  with  the  Balkan  Commission,  it  was  only  because 
this  was  specially  enjoined  by  the  first  proviso  of  Article  1 1 
of  the  Berlin  Treaty,  which  said 

"that  said  Commission  shall  consider  the  necessity  for  His  Imperial 
Majesty  the  Sultan  of  the  possible  defence  of  the  Balkan  frontier  of 
Eastern  Roumelia." 

The  interpretation  of  this  stipulation  was  precisely  what 
originated  the  proposition  of  General  Hamley  comprising  the 
definition  of  the  expression  **  principal  chain  of  the  Great 
Balkan,"  and  the  statement  that  exceptions  should  be  made 
to  the  rule  of  water-parting  when  a  defensible  frontier 
should  require  it.  And  it  is  important  to  add  that  General 
Hamley  requested  that  it  should  be  recorded  that  these 
exceptions  were  only  made  "  in  order  to  conform  to  the 
prescriptions  of  paragraph  11  of  the  Treaty,  Article  2,"  and 
**  this  was  unanimously  agreed  to."  ^     That  is  to  say,  if  the 

prescription  of  giving  a  defensible  frontier  to  Eastern 
Roumelia  had  not  existed  in  the  Treaty^  the  Commissions 
could  not  have  taken  such  a  condition  into  account ;  such  is 
evidently  the  meaning  of  General   Hamley  s  proposition. 

As  t?)  the  assertion  that  the  interpretation  of  the  term 
'*  principal  chain  *'  in  the  sense  of  the  line  of  water-parting 
meant  that  the  boundary  should  follow  the  "ridge"  and  not 
the  "foot"  or  the  "flanks"  of  the  chain,  the  "perusal  of  the 


*  Blue  Book,  C.  2471.     Turkey  No.  2  (1880),  page  27. 
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minutes  of  the  sittings  "  does  not  corroborate  it  in  the  least 
The  proposition  was  laid  down  as  **  being  one  of  principle  " 
by  General  Hamley  at  the  sitting  of  April  26,  1879,  and  can 
mean  nothing  beyond,  or  less  than,  what  it  literally  states ; 
viz.,  that  within  the  extent  in  which  the  boundary  is  said  to 
follow  the  main  chain,  it  is  understood  that  it  will  follow  *'  la 
ligne  de  partage  des  eatixl'  the  water  divide  :  in  other  words, 
that  no  water  shall  cross  it  in  that  extent, 

Chile,  we  say  now,  does  not  swerve  from  this  rule,  because 
this  is  the  "  invariable  rule,"  the  "  geographical  condition  " 
laid  down  by  our  Treaties.  Had  the  latter,  like  the  Berlin 
Treaty,  contained  any  clause  recommending  to  the  consider- 
ation of  the  Experts  the  necessity  for  one  or  both  countries 
of  a  *  defensible '  or  a  *  strategical '  frontier,  then,  and  then 
only,  would  it  have  been  relevant  to  discuss  whether  some 
combination  of  *  peculiar '  ridges  formed  a  better  frontier  than 
the  water-parting  ridge. 
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BY    OTHER    DEMARCATIONS." 

Fiwt        T  ^    ^"^   ^^^^   Statement,   under   the   title   **  The 

'^^uT**  divortium  aquarum  and   International   Law," 

^'proved**   we  quoted  some  instances  of  delimitations  carried 

out   m   accordance   with    the    water-partmg    rule. 

It  was  affirmed   in  this  connection  that 

"  International  Law  acknowledges  the  water-parting  line  as  the  geo- 
graphical condition  for  the  delimitation  between  countries  which  are 
separated  by  mountains/'  and  that  this  principle,  "  far  from  having  been 
abandoned  a  long  time  ago  by  nations  in  the  settlements  of  their 
Boundary  Treaties,  maintains  in  these  days  all  its  prestige." 

The    Argentine    Representative,  referring  to  the  above, 
says  (Arg.  Stat,  p.  453) : 

"  On  this  point  the  Chilean  Representative  falls  into  some  confusion. 
The  continental  water-divide^  as  sustained  by  the  Chilean  Representative, 
was  never  applied  as  a  rule  of  delimitation." 

He  further    says  that  in  none  of  the  cases    mentioned 

"is  to  be  discovered  the  existence  of  rivers  which  flow  through  the 
mountains,  in  none  of  them  have  the  mountains  been  set  aside  for  the 
purpose  of  seeking  for  sources." 

When  these  assertions  are  compared  with  those  of  our 
Statement,  it  will  at  once  be  seen  that  the  confusion  is  not 
due   to    the    Representative    of    Chile,   who,  for   one   thing, 
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has  never  referred  to  the  "  Continental  divide  "  as  a  general 
rule  of  demarcation. 

As  the  question  of  boundary  precedents  will  now  be 
carefully  examined,  it  becomes  necessary  to  specify  the 
precise  meaning  of  our  former  assertions  in  such  a  way 
that  no  further  misconstructions  can  possibly  be  put  upon 
their  purport. 

In  the  first  place,  it  must  be  borne  in  mind  that  our 
Statement  merely  referred  to  boundaries  defined  by  geo- 
graphical  principles  of  demarcation,  and  not  to  those  based 
on  ethnographical  or  otherwise  conventional  grounds,  nor 
to  the  portions  of  a  frontier  where  considerations  of  the 
latter  kind  had  been  attended  to,  as  in  the  case  of  the 
Bulgaro- Roumelian  frontier  quoted  by  us  as  an  example. 

When  it  was  said  that 

*'  International  Law  acknowledges  the  water-parting  line  [not  the  conti- 
nental divide]  as  the  geographical  condition  tor  the  delimitation  between 
countries  which  are  separated  by  mountains," 

several  points  were  implied  : 

1.  That,  when  no  previous  conventional  boundary  exists 
between  two  countries  separated  by  ranges  of  mountains, 
from  which  streams  and  rivers  pertaining  to  different  drain- 
age systems  issue  to  either  side,  the  acknowledged  rule  of 
International  Law  is  to  draw  the  line  of  demarcation  along 
the  water-parting  between  those  separate  systems. 

2,  That,  when  the  rule  of  water-parting  is  given  in 
a  Treaty  for  a  certain  extent  or  for  separate  extents  of  a 
boundary  line,  it  is  always  understood  that  no  watercourse 
shall  be  crossed  by  the  said  boundary  line  within  the  extent, 
or  withift  each  of  the  extents,  to  which  the  said  rule  is  to- 
be  applied. 
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3.  That  when  tradition,  the  distribution  of  the  popula- 
tion, the  orographical  configuration  of  the  ground,  or  any 
other  cause,  has  led  the  negotiators  to  the  adoption  of 
other  boundaries,  or  to  the  adoption  of  the  water-parting 
line  only  for  partial  extents  of  the  same,  this  has  been 
clearly  stated  in  the  Boundary  Treaties ;  but  that  there 
is  no  case  in  which  a  boundary  line,  within  the  extent  for 
which  it  is  designated  in  the  Boundary  Agreement  as 
•*the  water-parting  line" — " /^  ligne  de  partage  des  eaux*' — 
will  it  be  found  to  cross  a  watercourse,  as  a  consequence  of 
the  application  of  the  Agreement. 

The  truth  of  these  assertions  will  now  be  proved,  in  reply 
to  the  objections  made  by  the  Argentine  Representative  to 
each  of  the  instances  before  quoted.  As  some  other  cases  of 
intersection  of  rivers  by  boundary  lines  have  been  mentioned 
(Arg.  Stat,  page  461),  the  more  important  of  these  will  now 
be  examined,  leaving  aside  only  those  from  which  no  particu- 
lar conclusion  may  be  derived,  and  pointing  out,  incidentally 
to  the  '  customary  meaning '  of  the  terms  frequently  used  in 
Treaties  and  occurring  in  the  present  case. 

The  **  contradictions"  gratuitously  ascribed  to  the  Chilean 
Representative  (Arg,  Stat.,  p.  462)  do  not  exist.  The 
general  rule,  in  case  of  countries  separated  by  mountains 
is  proved  to  be  the  water-parting,  the  exceptions,  to  be 
governed  by  conventional  rules,  being  always  expressed  in 
the  Treaties.  The  Argentine  Representative  says,  in  this 
connection,  that  the  desired  rule  has  been 

"  expressly  agreed  upon,  when  in  unequivocal  terms  it  was  established 
that  the  line  should  run  along  the  main  chain  of  the  Andes  .  .  ." 

The  Tribunal  is  aware  that  this  statement  is  incorrect ; 
no  such  thing  is  established  in  the  Treaties,  and  this  fact  is 
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acknowledged  by  Argentine  statesmen  of  such  high  standing 
as  Dr.  Magnasco. 


The  Pyrenean    Boundary. 

It  is  stated  in  the  "  Traiti  des  Pyr^nies'"  (1659)  that  ^pp*  ^^ 
**  the  Mounts  Pyrenees  that  had  previously  divided  the  Gauls 
from  the  Spains,  should  be  henceforward  the  boundary 
between  both  Kingdoms."  Two  Commissioners  were  ap- 
pointed "  who,  in  good  faith  and  common  accord,  shall  declare 
which  are  the  Mounts  Pyrenees."  The  Commissioners 
assembled  in  Convention  in  November  1660,  and  declared 
that,  with  the  exception  of  the  village  of  Iz,  **as  regards 
all  other  villages  of  France  and  Spain,  the  division  was  to 
be  made  according '/(;  their  limits  and  jurisdiction^ 

These  stipulations  and  agreements  are  most  important ; 
they  show  that  the  Commissioners,  unlike  the  Experts  in  the 
present  case,  were  empowered  to  decide  "  which  are  the 
Mounts  Pyrenees,"  and  that  where  the  country  was  already 
settled,  the  traditional  boundary  should  be  respected  ;  the 
existence  of  a  previous  traditional  boundary,  where  village 
jurisdictions  extended  until  they  touched  each  other,  was  thus 
expressly  acknowledged  and  respected  both  in  the  Treaty  and 
in  the  Convention.  We  have  now  only  to  show  that  when 
the  boundary  was  definitively  marked  out,  in  the  past  century, 
the  delimitation  along  the  Pyrenees  was  made  in  strict  accord- 
ance with  the  water-parting  rule,  so  that  when  the  traditional 
boundary  departed  from  it,  the  circumstance  was  duly  agreed 
to  in  the  Treaties  and  recorded  in  the  Acts. 
_  By  the  Treaty  of  1856  the  western  section  of  App.  Doc. 

Western  ^  /  j  Xo.  90. 

seotieo.      Qf  ^^  boundary  line  from  the  •*  coUado  de  Ana- 
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larra,"  the  eastern  boundary  of  Navarra,  to  the  mouth  of  the 
Bidasoa  River  was  defined  in  these  terms  : 

"  The  line  of  separation  .  .  .  shall  start  from  the  col  of  Analarra,  in 
direction  by  the  height  of  the  hills  ...  to  the  Piedra  de  San  Martin 
.  .  .  [from  thence]  to  the  col  of  Erayce  and  to  the  pass  {j>ortUlo)  of  the 
same  name  on  the  principal  cardillera  of  the  Pyrenees^  etc,  ...  At 
Alupena,  the  frontier  departs  from  the  principal  chain  of  the  Pyrenees^ 
etc." 

On  examining  detailed  maps  of  the  frontier,  as  those  re-  Plate  xvii, 
produced  here,  it  is  seen  that  the  point  where  the  boundary 
is  considered  to  depart  from  the  **  principal  chain  "  is  exactly 
where  it  departs  from  the  main  water-parting,  though  the 
**  principal  chain,"  so  far  as  "  mass-connection  "  is  concerned, 
should  be  the  Abodi  mountains,  which  form  the  prolongation 
of  the  crest  coming  from  the  East. 

^^  The    eastern    section    of   the  boundary,   from  "^^To  01*^' 

Motion.      Navarra  to  Andorra  is  defined  by  the  Treaty  of 
1862,  where  it  is  said  that  the  line  coming  from  Analarra 

"  shall  continue  by  the  principal  crest  of  the  Pyrenees,  as  far  as  the  peak 
of  Gabedallo,'* 

from  which  point  a  traditional  existing  boundary  runs  along 
the  slopes  of  the  mountains  as  far  as  the  **  pass  of  Somport," 
and  from  there 

"  the  international  line  shall  proceed  eastward  by  the  crests  of  the  princi- 
pal Cordillera  of  the  Pyrenees,  without  any  interruption  as  far  as  the 
summit  of  Escaleta,  where  the  great  spur  becomes  detached,  whose 
waters  flow,  on  one  side  to  the  valley  of  Aran,  and  on  the  other  to  that 
of  Luchon." 

The  boundary  line  follows  northwards 

"  by  the  summit  of  this  spur "  until  it  "  abandons  the  summit  in  order 
to  descend  to  the  Garonne  river  ..."  and  reascend  to  the  "  western 
extremity  of  the  mountain  branch  (contrafuerte)  which  encloses  by  the 
north  the  hydrographic  basin  of  the  valley  of  Aran,"  and  continues  thence 
along  the  "  xoaier-parting  of  the  branch  until  it  meets  the  principal  chain 
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0/  the  Pyrenees  by  whose  summits  it  shall  run  as  far  as  the  frontier  of 
the  valley  of  Andorra." 

A  close  study  of  the  map  of  this  district  shows  that  in  Plate  xviii, 
every  instance  when  the  **  principal  chain  of  the  Pyrenees  "  is 
mentioned  in  the  Treaties  it  means  strictly  the  *  main  water- 
parting  *  chain,  and  that  the  valleys  infringing  the  rule  of  the 
divide,  as  that  of  Aran,  are  mentioned  as  such,  and  as  being 
enclosed  by  *  branches '  or  *  spurs '  of  the  mountains.  There 
is  not  a  single  case  in  the  whole  boundary  where  a  valley 
drained  to  the  French  side  is  said  to  be  left  to  Spain  or  vice 
versUy  as  a  consequence  of  the  rule  of  the  "  principal  chain  " 
of  the  Pyrenees  being  the  boundary,  and,  moreover,  when  the  *'^® 

latter  abandons  the  water-parting,  it  is  not  on  account  of 
orographical  reasons,  but  in  order  to  follow  previous  jurisdic- 
tional lines. 

If   the   Acts   of   demarcation    are    consulted,    the   same  ^PP-  ^«^ 

'  No.  92. 

terminology  is  found  to  be  used.  The  expression  "water- 
parting  line  of  the  principal  cordillera  of  the  Pyrenees"  is 
only  applied  to  the  main  water-parting  line,  which  is  also 
termed  "the  hydrographic  division"  {la  divisoria  htdro- 
grd/iccL). 

This  case  is  not  quoted  as  one  of  perfect  similarity  with  the 
Chilean- Argentine  case;  on  the  contrary,  it  is  merely  pointed 
out  that  the  deviation  from  the  general — and  in  this  case 
unexpressed — rule  of  the  water-parting  has  only  been  recurred 
to  in  the  demarcation  because  the  several  Treaties  have  laid 
down  special  rules  and  have  given  the  Commissioners  special 
powers  to  depart  from  the  former.  The  Chilean  contention 
is  that  when  the  Treaties  stipulate  that  a  certain  principle 
shall  be  followed  for  a  certain  extent  as  an  '  invariable  rule ' 
— such  as  is  referred  to  in  our  Protocol  of  1893 — ^^  'variable 
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rules'  or  conventional  lines  of  jurisdiction  can  be  followed 
within  the  extent  specified. 

Moreover,  the  Spanish- French  Treaties  of  1856  and  1862 
and  the  respective  Acts  of  demarcation  are  very  important  in 
order  to  fix  the  *  customary  meaning '  attached  in  Spanish  diplo- 
matic language  to  the  expression  ** cadena principal''  and  "  Cor- 
dillera principar'  in  a  system  of  mountains.  The  perusal  of 
these  documents  shows  that  both  terms  are  strictly  reserved 
for  such  ranges  as  coincide  with  "  the  hydrographic  division  " 
{la  divisoria  hidrogrd/lca),  viz.  the  main  water-parting. 

The  Carpathian  Boundary. 
It  is  said  in  the  Argentine  Statement,  page  461,  that 

"  if  the  Chilean  Representative  desired  to  find  physical  features  which 
were  to  any  extent  comparable  to  the  Andine  Cordillera  to  the  south  of 
Perihueico,  he  might  for  instance  study  the  boundary  line  between 
Transylvania  and  Roumania." 

It  is  further  said  that,  in  order  to  follow  the  orographic 
boundary  of  the  Carpathian  range  across  such  rivers  as  the 
Aluta  and  the  Schyl, 

"  the  mountains  are  not  abandoned  for  the  purpose  of  going  down  to 
the  sources,  but  on  the  contrary  the  rivers  are  crossed  in  the  direction  of 
the  axis  of  the  range." 

The  Argentine  Representative  seems  habitually  to  forget 
that  the  Chilean  contention  is  not  that  the  negotiators  of 
1 88 1  were  compelled  to  agree  on  the  water-parting  boundary, 
but  merely  that  as  they  did  agree  on  it,  it  must  be  respected. 

Moreover  the  study  of  the  Carpathian  boundary,  which  is 
mentioned  as  a  precedent  decidedly  favourable  to  the  Argen- 
tine view  of  the  matter,  really  leads  to  opposite  conclusions. 

Admitting  that  the  physical  features  were  similar  to  those 
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of  the  Southern  Andes,  in  order  to  regard  it  as  a  favourable 
precedent,  it  would  be  necessary  that  the  Treaty  by  which 
the  boundary  has  been  established  should  also  be  similar  to 
that  of  1 88 1,  or  at  least  that  a  rule  bearing  some  similarity 
to  the  alleged  rule  of  the  *  principal  chain  *  should  be  found 
in  it  As  a  matter  of  fact  nothing  of  the  kind  happens,  and 
it  would  be  difficult  to  discover  a  document  more  unfavour- 
able to  the  Argentine  interpretations  of  our  Treaties  than 
the  Treaty  of  Bucharest  (gecem^r  ?f*  1887),  and  anything  more 
unlike  the  demarcation  of  a  boundary  as  suggested  by  our 
Convention  of  1888  than  the  Carpathian  boundary  demarca- 
tion. 

In  the  first  place,  we  learn  from   the  preamble  of  the  ^pp  ^^ 
Treaty  that  **in   order  to   establish  a  definitive  and  stable 
frontier   line,"    both    States  have  **  instituted   a   Joint  Com- 
mission   entrusted  with    the  preliminary  works^'  that  have 
served  as  a  basis  for  the  formal  Agreement 

In  the  second  place,  the  line  established  by  the  Treaty  is 
an  eminently  conventional  line,  traced  as  such,  without  any 
pretension  to  be  the  "  axis  of  the  range."  If  this  example 
prove  anything,  it  certainly  proves  that  the  line  as  shown  on 
the  Austrian  official  maps,  here  partly  reproduced,  could 
never  be  obtained  by  such  rules  as  those  which  the  Argentine 
Expert  alleges  to  have  been  followed,  or  indeed,  by  any  rule 
at  all,  or  by  any  principle  of  demarcation. 

It  would  be  a  misstatement,  for  instance,  to  say  that  in 
the  Carpathian  frontier  the  boundary  has  been  agreed  to  with 
a  view  to  the  coincidence  of  the  orographic  and  hydrographic 
lines,  and  it  is  no  less  erroneous  to  declare  that 

''  when  a  lateral  and  isolated  summit  is  to  be  found,  this  summit  is  not 
taken  into  account,  and  the  line  following  the  crest  of  the  range  con- 
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taining   the   general    mass   of    summits    is   chosen    as   the   boundary'' 
(Arg.  Stat,  p.  414). 

It  suffices  to  examine  the  section  of  this  boundary  Piaiexix 
**^  ***  between  the  upper  Aluta  and  the  Tatros,  to  see  that 
most  of  the  crests  have  been  left  on  the  Hungarian  side,  and 
that  in  some  parts,  as  between  47°  10'  and  45°  30'  N.,  high  and 
water-parting  crests  have  been  left  aside  and  much  lower  and 
secondary  ones,  or  beds  of  watercourses,  have  been  followed. 
Besides,  if  the  boundary  between  the  30th  and  33rd  parallel 
of  S.  lat  in  the  Andes  were  to  be  traced  in  any  way  similar 
to  the  Transylvano- Roumanian  frontier,  in  the  section  just 
mentioned,  where  the  upper  valleys  of  some  five  rivers  flowing 
towards  Roumanian  territory  are  left  to  Hungary,  it  would 
be  difficult  to  understand  why  the  upper  valleys  of  Argentine 
rivers  in  that  section  should  not  belong  to  Chile,  especially 
in  the  case  of  the  Espinacito,  where  the  eastern  crest  is  by 
much  the  more  conspicuous. 

Again,  it  is  not  a  *  high-crest  boundary,'  and  the  Argen- 
tine Representative  ought  to  find  it  most  objectionable,  since     ' 
in  many  parts,  as  in  the  valley  of  the  river  Lotru  (in  45""  25'  Plate  xx. 
spntii.     N    and  21°  30'  E.  long.),  the  boundary  leaves  the 
••^^•"'    crests  more  than  6,000  feet  high  on  both  sides  and 
descends  to  the  bottom  of  the  valley.     This  is  an  instance 
in  which,  if  it  can  be  said  that  "  the  mountains  are  not  aban- 
doned for  the  purpose  of  going  down  to  the  sources,"  it  may 
also  be  said  that  ^Aey  have  been  abandoned  for  the  purpose  of 
going  farther  down  than  the  sources,  to  the  thalweg  of  the  rivers. 
Then  once  more  the  River  Schyl  (Zsil)  is  not  cut  across 
by  *'  the  axis  of  the  range  "  ;  the  northern  high  divide  round 
its  headwaters  is  not  any  lower  than  the  actual   boundary 
line  further  south. 

CHAP.    XXVII. 


826         CONSIDERATION  OF   THE   PRECEDENTS 

In  short,  if  the  Carpathian  boundary  is  a  "  typical  case  " 
of  anything,  it  is  certainly  typical  as  an  illustration  of  the 
fact  that  a  boundary  of  the  kind  can  only  originate  in  a 
very  minute  and  precise  Agreement,  such  as  that  signed  at 
Bucharest  in  1887.  Had  the  negotiators  of  our  Treaty  ot  1881 
had  in  mind  a  line  of  demarcation  similar  to  the  Carpathian 
boundary,  they  would  have  been  compelled  to  adopt  the  same 
procedure  as  the  Austrian  and  Roumanian  Governments ; 
they  would  have 

"  instituted  a  Joint  Commission  entrusted  with  the  preliminary  work  of  App.  Doc. 
studying  the  structure  of  the  Cordilleras,  and  of  proposing  a  scheme  of    ^<^  93- 
demarcation." 

They,  preferred,  however,  to  select  a  principle  of  demar- 
cation,  based  on  the  only  fact  then  known — as  to  Pata- 
gonia south  of  41°  10' — the  separation  of  the  waters  towards 
both  seas;  they  worded  it  according  to  the  customary 
form  used  in  similar  cases,  and  decided  that  the  Experts 
should  be  guided  by  that  principle,  and  by  that  principle 
alone.  It  is  obvious,  then,  that  our  case  is  vastly  different 
from  that  of  the  Carpathian  boundary. 

But  there  are  more  important  remarks  to  be  made  about 
the  Bucharest  Treaty  of  1887.  The  definition  of  the  frontier 
between  Hungary  and  Roumania  fills  eight  pages,  the  line  being 
defined  by  'crests'  and  'watercourses'  alternately,  the  first 
expression  invariably  meaning  a  water-parting  line  ;  and  the 
points  where  a  crest  begins  and  ends  being  always  specifi- 
cally fixed  by  name,  so  that  it  is  only  called  a  crest  for  the 
extent  along  which  it  divides  the  waters  without  any  inter- 
ruption, and  within  which  it  is  not  crossed  by  any  stream  or 
watercourse. 

It  is  seen,  then,  that  however  similar  the  features  of  the 
ground,  the  Agreement  as  to  the  method  of  marking  out  the 
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frontier  differed  wholly  from  the  Agreement  on  the  present 
case.  Had  the  Chilean  and  Argentine  Governments  wished 
for  a  conventional  boundary  based  partly  on  traditions,  partly 
on  other  circumstances,  they  should,  have  followed  the  course 
adopted  in  the  Bucharest  Treaty,  and  the  Commission  for 
preliminary  investigations  would  have  been  instructed  to 
report  whether  the  boundary  could  or  could  not  be  traced 
according  to  an  '  invariable  rule,'  or  whether  *  variable  rules ' 
were  required.  In  point  of  fact,  it  was  assumed  that  an 
*  invariable  rule'  was  sufficient,  it  was  agreed  to,  it  has  even 
been  applied  at  the  places  where  it  favours  one  of  the  parties. 
There  can  be  no  retreating  from  it,  there  can  be  no  appeal 
for  precedents  to  cases  where  essentially  *  variable  rules  * 
have  been  applied. 

The  Balkan  Frontiers, 

The  Berlin  Treaty  of  1878,  by  which  the  frontiers  of  the 
Balkan  principalities  and  provinces  were  settled,  affords  a 
good  example  of  the  importance  of  the  principle  of  water- 
parting  in  boundary  demarcation,  and  numerous  precedents 
as  to  the  legal  and  customary  meaning  of  the  terms  used 
in  boundary  Treaties.  The  term  ''la  ligne  de  partage  des 
eaux''  occurs  eighteen  times  in  the  original  Treaty  for  defin- 
ing more  or  less  extensive  stretches  of  the  boundary  lines ;  App.  Doc. 
otherwise  they  are  defined  by  '*  thalwegs  of  watercourses,"  °*  ^'^* 
**  straight  lines,"  or  pre-existing  *'  administrative  boundaries." 
Wherever  the  boundary  line  has  been  indicated  by  **  the 
crest "  or  "  the  chain  "  the  demarcators  have  invariably  under- 
stood and  declared  that  **  the  mathematical  line"  of  the  water- 
parting  was  intended,  as  in  the  case  of  the  Great  Balkan  from 
Demir  Kapu  to  Kosika  already  quoted. 


CHAP.    XXVII. 


«28        CONSIDERATION   OF   THE    PRECEDENTS 

The  only  departures  from  the  mathematical  lines  were 
made  by  the  Commission  under  the  special  provision  for  a 
defensive  frontier  established  in  Article  2  with  regard  to 
Roumelia. 

Every  one  of  the  instances  quoted  in  pages  454  and  455 
of  the  Argentine  Statement  as  cases  of  intersection  of  rivers 
by  the  boundary  lines  in  the  Balkans,  far  from  proving  any* 
thing  in  favour  of  the  Argentine  pretensions  in  Patagonia, 
might  be  mentioned  as  illustrating  the  correctness  of  the 
Chilean  interpretation  of  the  Treaty  of  1881  ;  for,  on  consult- 
ing the  Treaty  of  Berlin  it  is  seen  that  there  is  not  a  single 
one  of  these  cases  which  is  not  specified  in  the  Treaty,  and 
not  a  single  instance  can  be  adduced  in  which  a  line  said  to 
follow  a  *  crest  *  or  a  *  water-parting '  in  the  Treaty  has  been 
made  to  *  cross  a  river '  by  the  demarcating  Commission. 

It  seems  unnecessary  to  add  that  the  Chilean  Represen- 
tative has  never  been  guilty  of  the  error  (as  the  Argentine 
Representative  assumes)  of  implying  that  the  entire  lines  of 
frontiers  fixed  by  the  Berlin  Treaty  followed  water-partings ; 
what  was  of  course  meant  is,  that  this  principle  was  applied  as 
the  natural  *  geographical  condition '  for  mountain  boundaries, 
and  the  truth  of  this  is  proved  by  the  fact  that  the  majority  of  the 
sections  of  the  various  boundaries  are  defined  as  water-part- 
ings. The  fact  that  between  one  section  and  the  next  rivers  are 
cut  is  no  infraction  to  the  rule  of  water-parting,  since  the  latter 
is  not  prescribed  in  the  Treaty  for  the  intervals  between  these 
sections.  The  importance  of  the  antecedent  lies  in  the  fact  that 
the  principle  of  water-parting  has  been  laid  down  and  applied 
as  the  rule  of  the  demarcation  for  eleven  sections  of  the  Bul- 
garian, Roumelian  and  Servian  boundaries  as  fixed  by  Articles 
2,  14,  and  36  of  the  Berlin  Treaty,  and  that  within  each  of 
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these  sections  it  has  been  applied  strictly,  just  as  Chile  asks  to 
have  it  applied  in  the  one  section  for  which  the  Andean 
boundary  is  defined  in  the  Treaty  of  1881.  Some  quotations 
from  the  Berlin  Treaty  and  Acts  of  Delimitation — larger  ex- 
tracts of  which  are  given  in  the  Appendix — will  illustrate,  with  piate  xxi. 
the  aid  of  the  map,  the  importance  of  the  precedent. 

Article  2  of  the  Berlin  Treaty  fixes  the  greatest 

Bulgaria. 

part  of  the  boundaries  of  Bulgaria  along  five  chief 
lines  of  water-parting  ;  the  first  one  on  the  crest  of  the  Great 
Balkan,  and  others  running  along  the  Rhodope  Mounts,  a 
third  one  from  Gitka  Mount  to  the  Stol,  and  a  fourth  along 
another  crest  of  the  Balkans.  Within  each  of  these  sections 
the  line  is  defined  as  "the  line  of  the  watershed  separating 
the  basins  '*  ("  la  ligne  departage  des  eaux  s^parant  les  bassins  ") 
or  in  similar  terms  ;  but  these  definitions  are  qualified  by  the 
express  recommendation  of  providing  a  defensive  frontier  as 
regards  Eastern  Roumelia. 

The  Act  of  Delimitation  lays  stress  on  this  qualification,  ^pp-  ^^^ 
when  it  says  that  the  seven  Commissioners 

**have  come  to  an  Agreement  on  the  principles  to  be  applied  in  the 
marking  out  of  the  frontier  and  particularly  on  the  stipulation  of  Article  2 
of  the  Treaty,  whereby  they  are  requested  to  consider  the  necessity  for 
H.I.M.  the  Sultan  of  defending  the  Balkan  frontier  of  Eastern  Rou- 
melia." 

It  is  noteworthy  that  the  section  of  water-parting  from 
Kapi-Bairto  Kazan  Balkan  is  not  considered  in  the  Treaty 
and  in  the  Act  as  forming  part  of  the  ''principal  chain  "  of  the 
Balkan,  though  it  is  its  obvious  orographic  prolongation,  solely 
because  it  is  only  a  subordinate  watershed  h^tw^^n  two  branches 
of  the  Kamcik  River,  the  Deli  Kamcik  and  the  Bojuk  or 
Akili   Kamcik.     The  Act  says : 

*'  Nine  kilometres  to  the  west  of  Kotel  Pass,  the  frontier  coincides, 
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within  the  main  chain  of  the  Balkans,  with  the  chief  water-parting  line 
(s^  con/ondj  dans  la  chatne  principaU  des  Balkans^  avec  la  grands  ligne  de 
partage),  trending  in  a  general  east  to  west  direction,  which  divides  the 
tributaries  of  the  Danube  from  those  which  flow  southward  to  the  Black 
Sea  .  .  .  and  further  on  to  the  Egean  Sea  .  .  ." 

If  the  boundary  to  the  west  of  Kapi  Bair — a  summit 
which  is  on  the  orographical  prolongation  of  the  main  water- 
parting  chain — has  not  been  considered  to  be  traced  **  along 
the  great  Balkan"  it  is  much  more  obvious  with  reference 
to  the  frontier  east  of  that  summit  to  which  allusion  is 
made  in  the  Argentine  Statement  (page  7 1 7).  The  gratui- 
tous assumption  that  "  the  range ''  (referring  to  the  Great 
Balkan)  is  cut  through  by  the  River  Deli  Kamciky  is  corro- 
borated neither  by  the  Berlin  Treaty  nor  by  the  Act  of 
delimitation.  On  the  contrary,  the  Treaty  (Article  14)  makes 
no  reference  whatever  to  the  Balkans,  nor  indeed  to  any 
mountain,  to  the  east  of  the  crossing  point  of  the  Deli 
Kamcik.      It  merely  says  that  the  line 

**  reaches  the  crest  at  a  point  situated  between  Tekenlik  and  Aidos 
Bredza  and  follows  it  by  Karnabad  Balkan,  Prizevica  Balkan,  Kazan 
Balkan  to  the  north  of  Kotel  as  far  as  Demir-Kapu.  It  proceeds  by 
the  principal  chain  of  the  Great  Balkan,"  etc. 

That  is — as  has  just  been  remarked — the  **  principal 
chain  of  the  Great  Balkan  '*  begins,  according  to  the  Berlin 
Treaty,  with  the  **  main  water-parting  line." 

As  to  the  Act,  it  mentions  between  the  sea  and  the 
Deli  Kamcik  but  one  mountain  called  Pilav-Tepe,  whose 
crest  it  follows  for  a  short  time,  the  rest  of  the  boundary 
running  at  the  bottom  of  a  valley.  After  crossing  the 
Deli  Kamcik  the  frontier  is  said  to  "ascend  to  the  crest 
of  the   Kapi   Bain"      No  mention  of   the  Great   Balkan  is 
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made  until  nine  kilometres  west  of  the  Kotel  Pass,  as 
quoted  before. 

If  this  serves  to  illustrate  anything,  it  shows  that  the 
principle  of  water-parting  has  been  applied  as  closely  as 
was  compatible  with  the  object  in  view.  It  certainly  does 
not  serve  as  a  precedent  for  affirming  that  a  chain  has 
been  followed  when  crossing  a  river,  or  that  rivers  may  be 
crossed  by  a  "  divortium  aquarum  "  line. 

Seven  points  are  mentioned  where  the  boundary  line 
departs  from  the  "  water-parting  crest "  in  order  to  follow 
the  **  military  crest "  thus  defined  : 

'*  It  is  understood  by  'military  crest'  the  line  of  the  points  where 
the  declivity  that  usually  begins  to  descend  from  a  summit  or  a  ridge 
{ligne  de  faite)  becomes  steeper  in  forming  the  slope  of  a  valley,  a 
river,  or  a  ravine." 

The  Commissioners  were  thus  careful  to  define  the 
*  principles '  by  which  they  were  guided,  because  though 
a  topographical  rule  had  been  given  in  the  Treaty  for  this 
section  of  the  boundary,  it  was  not  an  *  invariable  rule,* 
since  the  defensibility  of  the  frontier  had  also  to  be  con- 
sidered by  the  express  injunction  of  the  Agreement. 

Article  2  of  the  Berlin  Treaty  contains  the  following  : 

"  From  Cadir  Tepe,  the  [Bulgarian]  frontier,  taking  a  south-westerly 
direction,  follows  the  watershtd  between  the  basins  of  the  Mesta  Karasu 
on  the  one  side  and  the  Struma  Karasu  on  the  other,  runs  along  the 
crests  of  the  mountains  of  Rhodope  called  Demir  Kapu,  Iskoftepe, 
Kadimesar  Balkan  and  Aiji  Gediik  up  to  Kapetnik  Balkan,  and  thus 
joins  the  former  administrative  frontier  of  the  Sandjak  of  Sofia. 

^^  From  Kapetnik  Balkan  the  frontier  is  indicated  by  the  watershed 
between  the  valleys  of  the  Rilska  reka  and  of  the  Bistrika  reka,  and 
follows  the  ridge  called  Vodenika  Planina  .  .  ." 

When  the  map  and  the  Act  of  Demarcation  are  con- 
sulted, however,  it  is  seen    that    the    boundary    line    does 

CHAP.    XXVII.  DD 


832         CONSIDERATION   OF   THE   PRECEDENTS 

not  in  fact  "  follow  the  crests  of  the  Rhodope  up  to  Kapetnik 
Balkan/'  but  stops  eight  miles  before  at  Aiji  Gedlik  in 
order  to  follow  the  watershed  between  the  Bistrica  and  the 
Rilska,  which  branches  off  at  this  point  instead  of  at  Kapetnik 
Balkan  as  it  was  assumed  in  the  Treaty.  The  portion  of 
the  crest  of  Rhodope  from  Aiji  Gediik  to  Kapetnik  Balkan 
has  been  left  out  of  the  boundary,  merely  because,  in  order 
to  connect  the  latter  crest  with  that  of  the  Vodenica,  it 
would  have  been  necessary  to  cross  the  valley  of  the  Bistrica, 
and  the  line  should  not  have  been  a  true  watershed  line. 
So  that  in  this  case,  even  a  summit  especially  named  in 
the  Treaty  was  disregarded  in  order  to  follow  the  precise 
'water-parting'  rule,  which  was  also  stipulated  in  this  particular 
case. 

The  Servian   Boundary  demarcation  gave  rise 

Bin  villi 

to  similar  questions. 
One  of  these  questions  referred  to  Mount  Djak  (Djak 
PL.  on  the  map)  which  was  given  as  situated  on   the  stipu- 
lated  watershed    in   the   Austrian   Staff  maps   upon   which 
the  Treaty  delimitation  was  based,  and  was  also  mentioned 
as  belonging  to  the  boundary  line  in  the  draft  Articles  ap-  "^^B^' 
proved  by  the  Berlin  Congress,  but  not  ia  the  Treaty  itself. 
Mount  Djak   was  found  to    be  **  6  miles  north-east  of  the 
principal    line    of  watershed " — says   the    British    Commis-  App.  Doc. 
sioner  to   Lord  Salisbury — and  he  proceeds  : 

**  The  Commission  were  unanimously  of  opinion  that  the  new 
frontier,  tn  order  to  avoid  crossing  a  valley ^  must  follow  strictly  the 
watershed  line,  thus  leaving  Mount  Djak  in  Servian  territory." 

This  was  done  in  spite  of  the  fact  that 

"  the  district  of  Mount  Djak  includes  about  twenty  Albanian  villages, 
the  inhabitants  of  which  had  been  led  to  believe  that  the  new  frontier 
would  intersect  Mount  Djak,  as  shotvn  on  the  map,  and   leave  these 
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villages  to  Turkey,"  and  that  "  much  discontent  was  expressed  by  the 
Albanians  when  it  was  found  that  the  delimitation  of  the  new  boundary 
assigned  those  villages  to  Servia.'^  ^ 

Close  to  this  district  is  the  village  of  Prepolac  about 
which  much  discussion  arose  at  the  sittings  of  the  Berlin 
Congress.  This  village  lies  almost  on  the  main  watershed 
between  the  Egean  and  Black  Seas,  which  form  at  this 
place  a  low  gap  of  communication  between  the  Lab  and 
the  Toplica  valleys  on  either  side,  besides  which  **  the  water- 
shed line  drops  almost  into  the  plain  about  six  miles  south 
of  Prepolac,**  the  only  natural  position  for  defending  it  being 
found  **  1 5  miles  to  the  south  where  the  Lab  flows  through 
a  narrow  defile  to  the  north  of  Pristina."* 

It  was  proposed  from  the  first  (Protocol  No.  8  of  the 
Berlin  Congress)  to  supplement  the  definition  of  this  section 
of  the  boundary  as  lying  along  a  watershed  by  the  sentence,  ^pp-  ^°<^- 
**  leaving  the  defile  of  Prepolac  to  Turkey,"  and  **  leaving  97- 
the  southern  d6bouch6  of  Prepolac  to  Turkey  "  ;  the  wording 
finally  agreed  to  being  "  leaving  Prepolac  to  Turkey." 
There  was  some  difficulty  in  the  Boundary  Commission  as 
to  the  exact  interpretation  of  this  restrictive  or  qualifying 
sentence,  the  Italian  and  Russian  Commissioners  being  of 
opinion  that 

**  the  watershed  [*  the  strict  watershed  line^  as  it  is  called  by  the  British 
Commissioner  in  his  communication  of  August  18,  1879]  should  be 
accepted  as  the  frontier  at  Prepolac,  modifying  it  only  as  far  as  the  road 
to  Pristina  was  concerned,  so  that  the  communication  there  should  be 
left  free  to  the  inhabitants." 

The  British  Commissioner  did  not  accept  this  view,  for 

"If  the  Congress  [of    Berlin]  had    meant    to   embody  that  proposal 


*  Blue  Book,  C.  471,  p.  254. 

*  Captairk  Anderson  to  Lord  Salisbury.     Blue  Booky  2471,  page  253. 
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[as  above]  in  the  Treaty,  they  would  have  described  the  frontier  as  a 
watershed  (as  they  have  always  dom\  and  they  woald  not  have  added 
*  laissant  Pr^polac  k  la  Turquie,'  words  which,  according  to  Major  Velini's 
explanation,  appear  to  be  superfluoas.  In  fact,  the  Congress  of  Berlin 
roust  have  been  of  opinion  that  PrepK)lac  was  either  to  the  North  or  Xx> 
the  South  of  the  crest  line.  If  to  the  South,  why  is  there  any  mention 
made  of  that  village  in  the  text  of  the  Treaty,  when  //  would  naturally 
remain  Turkish  by  tracing  the  frontier  on  the  watershed  ?  But  if  to  the 
North,  then  the  frontier  would  have  to  cross  the  crest ^  in  order  to  give 
the  village  to  Turkey ;  and  if  so,  the  Austrian  line,  according  to  Major 
Velini's  interpretation,  would  no  longer  be  an  exact  watershed^  as  it  ought 
to  be,  etc." — (C.  2471,  p.  187.) 

The  German  Commissioner  stated  his  belief  that 

"  if  the  Congress  had  wished  to  give  Turkey  the  Southern  debouch^ 
of  the  defile  or  the  position  of  Prepolac  (*  la  place '  mentioned  in  the 
Protocols  at  Berlin),  the  words  Ma  place*  would  have  been  inserted  in 
the  text  of  the  Treaty." — {Loc,  cit,  p.  253.) 

Finally  a  line  was  adopted,  departing  from  the  watershed 
only  so  far  as  was  necessary  : 

"  so  that  the  road  from  Prepolac  to  Pristina  is  completely  freed ; 
to  secure  to  Turkey  the  whole  of  the  houses  of  Prepolac ;  and  to  give 
to  Servia  a  pathway  situated  north  of  the  crest  line,  as  well  as  a  site  for 
a  custom  house." — {Loc,  cit,  id,) 

Several  conclusions  may  be  drawn  from  this  example. 
In  the  first  place,  that  the  terms  "the  crest  line,"  "the  exact 
watershed,''  **  the  strict  watershed,"  "  the  main  watershed," 
in  the  customary  language  of  boundary  commissions,  are 
admitted  to  mean  a  continuous  line  of  water-parting. 

It  did  not  occur  to  the  Servian  Commissioner  to  pretend 
that  the  Lob  Valley,  which  is  drained  towards  that  of  the 
Sitrica  by  a  narrow  defile,  belonged  to  the  "  normal  basin  " 
of  the  Toplica  and  that  the  "  scientific  watershed "  ought 
to  be  localized  over  that  narrow  defile.  Nor  did  it  occur 
to  the  Ottoman  Commissioner  to  pretend  the  reverse  in  the 
case  of  the  Djak.      It  will  also  be  observed  that  not  with- 
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standing  that  Mount  Djak  had  been  mentioned  as  a  point 
of  the  boundary  in  the  drafts  and  on  the  maps,  its  omission 
from  the  text  of  the  Treaty  led  to  the  exclusion  of  that 
mountain  from  the  boundary  line  "  in  order  to  avoid  crossing 
a  valley."  And  even  in  the  case  of  summits  mentioned  in 
the  Treaty,  such  as  the  Kapetnik  Balkan,  when  it  is  obvious 
that  they  were  mentioned  as  points  of  the  boundary,  only 
because  they  were  erroneously  assumed  to  form  part  of  the 
water-parting  line  stipulated  in  the  Treaty,  they  have  been 
finally  excluded  from  the  former  when  the  error  was  dis- 
covered. 

Another  case  of  this,  still  more  striking,  occurred  in  the 
demarcation  of  the  Servio- Bulgarian  boundary. 
Article  36  of  the  Berlin   Treaty  prescribed  : 

"The  line  of  frontier  follows  the  watershed  between  the  Struma 
and  the  Morawa  .  .  .  The  watershed  of  the  High  Sukowa  and  of  the 
Morawa  goes  straight  to  the  Stol^  and  descends  from  it,  etc." 

Alluding  to  this,  the  British  Commissioner  said  : 

"  The  frontier  has  been  marked  along  the  watershed  between  the 
Upper  Sukowa  and  the  Morawa,  as  specified  in  Article  xxxvi.  of  the 
Berlin  Treaty,  but  it  was  found  impossible  to  reach  the  Stol  without 
leaving  the  watershed^  the  Stol  being  incorrectly  situated  on  the  Austrian 
Staff  map,  and  situated  west  of  the  watershed.  Under  these  circum- 
stances the  Commission  have  traced  the  frontier  to  the  point  where  the 
watershed  approaches  nearest  to  the  StoL" — (C.  2471,  p.  126.) 

Another  difficulty  was  occasioned  by  a  Mountain  (Gitka) 
mentioned  in  the  Treaty  being  found  "  at  a  considerable 
distance**  from  the  position  given  on  the  Austrian  map, 
and  the  frontier  being  only  described  as  "  following  the 
former  administrative  limit  of  the  Sandjak  of  Sofia,"  the 
Commissioner  **  agreed  on  principle  to  follow  as  a  frontier 
line  the  topographical  natural  line  that  comes  nearer  to  the 
line  marked   on  the  Austrian   map   as  a   boundary  of    the 
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Sandjak  of  Sofia/'  ^  and  the  *  strict  line  of  watershed '  was 
finally  traced. 

In   another   instance,  referring   to  the  terminal 


portion  of  the  Eastern  Roumelian  boundary,  to- 
wards the  Black  Sea,  where,  according  to  the  text  of  the 
Treaty,  "  it  follows  to  the  north  of  Karanlik  the  crests  of 
Vosna  and  Zuvak,"  the  Russian  Commissioner  proposed  to 
leave  to  Eastern  Roumelia  "  the  headwaters  (la  tHe)  of 
the  basin  of  Karanlik  Dere  "  because  "  it  was  not  in  the 
least  specified  in  the  Treaty  that  the  frontier  ought  to 
follow  the  water-parting  between  Karanlik  Der6  and  Faki 
Der6." 

The  British  Commissioner  opposed  this  motion,  saying 
that 

"  generally,  each  time  that  the  boundary  line  abandons  a  water-farting^ 
the' fact  is  expressly  mentioned  in  the  text  of  the  Treaty"  (C.  2471, 
p.  213), 

and  the  watershed  line  was  finally  adhered  to. 

A  careful  perusal  of  the  records  of  the  sittings  of  the 
Boundary  Commissions,  and  of  the  Communications  of 
the  British  Commissioners,  cannot  fail  to  impress  on  any 
reader  the  extreme  importance  given  both  to  the  text  of 
the  Treaty  of  Berlin  and  to  the  previous  agreements  as  to 
the  principles  which  were  to  govern  the  tracing  of  each 
line ;  it  likewise  shows  that  no  principle  was  ever  applied 
without  the  Commission  being  expressly  qualified  to  do  so. 
Especially  as  regards  strategic  or  military  considerations, 
they  were  only  taken  into  account  in  cases  where  a  recom- 
mendation to  do  so  was  contained  in  the  Treaty. 


*  Blue  Booky  C.  2471,  p.  222. 
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# 

inteneetion       The    Argentine    Representative   finds  no  simi- 

of  tlio 

Morava.  larity  with  our  case  in  the  Balkan  frontiers,  on  the 
ground  that  there  are  **  no  rivers  which  flow  through  the 
mountains  *'  (page  455) ;  but  according  to  his  own  method 
of  constructing  *main  chains'  of  mountains  there  are  such 
cases  in  the  Balkans ;  for  instance,  the  crests  of  Kopaonik, 
Goljak  Planina,  Poljanika,  Karpina  Planina,  Sv.  Ilija  Planina, 
Babina  Polana  to  Karvena  Jabuka,  all  mentioned  in  the 
Berlin  Treaty,  might  be  considered  as  a  main  mountain 
chain  intersected  by  the   River   Morava  near  Konjsko. 

The  boundary  line  runs  along  all  these  summits,  but 
the  Treaty  and  the  Acts  of  Delimitation  which  define  each 
separate  portion  of  this  boundary  as  a  *  water-parting/  do  not 
consider  the  portion  of  the  boundary  which  crosses  the 
Morava  as  a  *  watershed,'  nor  even  as  a  *  normal  or  scientific 
watershed,'  for  it  is  expressly  stated  that  the  line  **  crosses 
this  river"  at  a  given  point. 

It  might  be  alleged  that  the  Southern  Andes  being 
unexplored  territories — even  in  1893 — the  places  at  which 
the  boundary  should  cross  the  Pacific  Rivers  could  not  be 
mentioned.  This  is  not  denied  ;  but  the  *  principle'  according 
to  which  such  cutting  should  be  carried  out  could  have  been 
mentioned  at  the  same  time  that  the  'invariable  rule'  for 
tracing  the  frontier  was  given.  The  Tribunal  knows  that 
such  *  principle ' — it  matters  not  how  imperfectly — was  in 
fact  proposed  by  the  Argentine  negotiators,  and  rejected 
by  Chile.  The  latter  is  justified,  then,  in  asking  that — just 
as  in  the  cases  in  which  the  Berlin  Treaty  was  applied — only 
those  principles  and  rules  clearly  expressed  in  the  Treaty 
of  1 88 1  should  be  imperative  in  the  demarcation.  The 
*  highest  summits '  and  *  main  chain '   named  in  the  Agree- 

CHAP.   XXVII. 


838        CONSIDERATION   OF  THE   PRECEDENTS 

ments  are  only  summits  and  chain  which  *  divide  the 
waters,'  and  which  moreover,  according  to  the  stipulated 
*  invariable  rule,'  must  allow  of  a  line  which — in  its  whole 
extent  as  far  as  the  52nd  parallel — passes  "between  the 
sources  which  flow  to  either  side  "  ;  all  summits  and  chains 
which  are  now  found  not  to  fulfil  this  'geographical  con- 
dition '  should  be  excluded  from  the  boundary,  just  as  the 
Kapetnik,  the  Stol,  and  the  Djak  were  excluded  from 
the  Balkan  boundary  lines. 

Turco-Greek    Boundary. 

The  Turco-Greek  delimitation,  carried  out  in  1881  in 
compliance  with  an  invitation  to  that  effect  from  the  Berlin 
Congress  (Protocol  13),  affords  many  instances  of  applica- 
tion of  the  water-parting  principle. 

The  Berlin  Congress  had  manifested  their  opinion  that 
the  rectification  of  the  Turco-Greek  frontier 

"  might  follow  the  Valley  of  the  Salamvryas  (the  ancient  Peneus)  on  the 
side  of  the  Aegean  Sea,  and  that  of  the  Calamas  on  the  side  of  the 
Ionian  Sea."  ^ 

Commissioners  appointed  by  the  Powers  met  at  Constan- 
tinople in  August  1879,  and  several  proposals  were  discussed, 
that  of  the  Greek  Commissioners  being  a  line  which  left  to 
Greece  the  whole  of  the  hydrographic  basins  of  the  Calamas 
and  Salamvryas. 

This  line  was  put  forward  by  the  Greek  Commissioners 
on  the  ground  that 

"the  lines  formed  by  the  crests  of  the  mountains  and  by  the  water- 
partings  are,  in  the  opinion  of  the  most  competent  men,  always  the  best ; 
they  offer  a  constant  and  well  marked  demarcation,  prevent  any  dispute 


1'  *  Sitting  of  July  5,  1878,  Blue  Book^  C.  2083,  page  195. 
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as  to  the  property  and  use  of  the  waters^  and  require  but  a  few  points  of 
observation." — (Sitting  of  November  5-17,  1879.) 

The  Turkish  Commissioners  objected  to  this  line  on  the 
ground  that  the  Greek  Commissioners  had  introduced  a 
**  theory  "  of  their  own  and 

"  completely  abandoned  the  valleys  of  both  rivers  in  order  to  seek  out- 
side of  them  for  the  line  0/ water-parting,  which  encloses,  not  the  valleys, 
but  the  hydrographic  basins  of  the  same." 

One  of  the  Greek  Commissioners  then  asked  his  Turkish 
colleagues  "if  they  admitted  what  they  called  our  [Greek] 
theory,  that  is  to  say  the  water-parting  line^ 

He  further  asked  if  they  were  going  to  propose  **  a  con- 
ventional line,"  a  line  which  **  outside  of  all  known  principle, 
responded  in  any  way  to  the  object  of  the  Protocol.'* 

No  solution  being  agreed  upon,  the  mediation  of  the  six 
European  Powers  referred  to  in  Article  34  of  the  Berlin 
Treaty  was  appealed  to,  and  at  the  first  sitting  of  the  new 
Congress  convened  at  Berlin  for  that  purpose  on  June  16,  no.  98?' 
1880,  a  line  was  proposed,  which  was  unanimously  adopted 
on  July  I,  as  follows  : 

**  The  frontier  will  follow  the  thalweg  of  the  Kalamas  from  the  mouth  Plate  XXII. 
of  that  river  in  the  Ionian  Sea,  as  far  as  its  source  in  the  neighbourhood 
of  Han  Kalibaki,  and  then  the  crests  which  form  the  line  of  separation  of 
the  basins : 

"  To  the  north,  Voiussa  of  the  Haliakmon,  of  the  Mavroneri  and  their 
tributaries ; 

**  To  the  south,  of  the  Kalamas,  of  the  Arta,  of  the  Aspropotamos 
and  of  the  Salamvryas  and  their  tributaries  to  join  the  Olympus,  the  crest 
of  which  it  willfollmv  to  its  eastern  extremity  on  the  Egean  Sea." 

The  Turkish  Government  again  protested  against  this 
line  on  the  ground  that  the  Plenipotentiaries  were  instructed 
by  the  Powers  they  represented  to  fix  upon  "  a  line  which 
would  constitute  between   Greece  and  Turkey  a  good  and 
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lasting  defensive  frontier,"  and  that  the  line  they  were  invited 
to  accept  **  scarcely  presents  these  conditions."  * 

Additional  conferences  were  consequently  held  next  year 
at  Constantinople  between  the  Ambassadors  of  the  Powers, 
and  a  new  frontier  line  was  decided  on  (May  24,  1 881),  which 
left  to  Turkey  all  the  territory  between  the  Kalamas  and 
the  Arta  as  well  as  the  upper  basin  of  the  River  Xeraghis. 

The  demarcation  of  this  line  was  carried  out  in  1881  by  App.  D( 

'      No.  99. 

a  European  Commission,  and  its  incidents  are  characteristi- 
cally illustrative  of  the  advantages  of  the  water-parting  rule 
in  boundary  delimitation,  inasmuch  as  the  four  difficulties  that 
occurred  in  the  operation  proceeded  either  from  some  doubt 
as  to  which  was  the  true  water-parting: — in  which  case  the 
"  scientific  water-parting"  rule,  as  stated  by  Major  (now  Sir 
John)  Ardagh,  left  no  doubt  standing — or  from  the  real  diffi- 
culty occasioned  by  the  lack  of  a  principle  of  demarcation 
for  crossing  a  river,  or  by  one  of  the  parties  proposing  to 
depart  from  the  water-parting  when  this  was  not  especially 
stipulated. 

The  watw-  ^^^  latter  was  the  case  with  a  stretch  of  the 
^^^  frontier-line  in  which  the  Convention  merely 
^^^  specified  that,  from  the  summit  of  Mount  Kra- 
tchovo,  "turning  southward  dy  the  crest,  it  passes  by  the 
summits  of  Mount  Zygos,  Dokimi  and  Peristeri.**  On 
this  point  Major  Ardagh  said,  in  a  Report  partly  reproduced 
in  the  Appendix : 


App.  Doc 
No.  100. 


"  The  Ottoman  Commissioner  submitted  an  interpretation  of  the  portion 
of  the  description,  according  to  which  the  name  of  Mount  Zygos  was  to 
be  attributed  to  a  summit  to  the  east  of  Mount  Dokimi,  called  Evmorphi 
Rahki  (the  well  shaped  ridge)  near  a  col  named  the  Zygos  of  Kastania. 


*  Note  of  July  26,  1880,  in  Blue  Book,  C.  2760,  p.  54. 
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From  this  point  a  line  was  to  be  drawn  by  a  mountain  called  Kizil  Tepe 
(the  red  hill)  across  the  Salaravryas  near  Malakassi  Han,  and  thence  to 
Mount  Kratchovo." 

When  the  recent  Austrian  Ordnance  map  is  consulted,  it 
is  seen  that  Mount  Kratchovo  (Kratsovon  on  the  map)  is  left 
to  the  south  of  the  main  water-parting  in  that  place,  and  that 
the  Turkish  proposal  followed  a  line  of  crests  which  deviated 
less  from  the  southern  direction  mentioned  in  the  Convention 
than  the  former;  the  line  of  water-parting  was,  however, 
strictly  respected  by  the  Commission,  and  the  Turkish  pro- 
posal was  withdrawn  because  '*  the  fact  of  its  crossing  the 
Salamvryas  valley  was  evidently  a  fatal  objection,"  to  use 
Major  Ardagh's  own  words.^ 

Kritiri-zar^  The  question  that  gave  rise  to  most  controversy, 
*^  *'"  however,  was  how  to  carry  out  the  demarcation  on 
the  Kritiri-Zarcos  frontier.  The  text  of  the  Convention 
reads  : 

"  It  [the  frontier]  arrives  at  the  summit  of  Mount  Kritiri.  Turning 
thence  towards  the  south,  the  line  reaches  the  right  bank  of  the  Xeraghis, 
and  following  the  line  of  water-parting  towards  the  south-west,  gains  the 
summits  of  the  heights   situated  to  the  north  of  the  village   Zarcos." 

(C.  3137.  P-  77-) 

Besides  several  minor  questions,  such  as  the  identifica- 
tion of  Mount  Kritiri,  the  Turkish  Commissioners  raised  a 
more  important  one,  as  they  pretended  to  include  in 
their  territory  a  part  of  the  river  Salamvryas,  interpreting 
the  terms  **  the  line  of  water-parting,"  as  the  Argentine 
Representative  does  now,  in  the  sense  of  a  crest  line 
through  which  the  Salamvryas  flows  by  a  narrow  gap. 
The  detailed  map  here  reproduced  shows  the  locality  of 
the  dispute. 

*  C.  3137,  p.  134. 
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The  Turkish  proposal  was  based  on  strategical  reasons — 
the  strict  line  of  watershed  between  the  Salamvryas  and  the 
Xeraghis  from  the  point  where  the  frontier  crosses  the  latter 
being  rather  open — as  from  a  point  to  the  south  of  Damasi 
the  line 

"  descends  by  a  gentle  slope  the  eastern  side  of  a  long  valley  situated 
between  the  Salamvryas  and  the  Xeraghis,  and  crosses  this  valley  by  a 
col  500  metres  long  by  one  kilom.  broad."  (C.  3137,  p.  123.) 

On  the  other  side  there  was  "  an  elevated  ridge  abutting 
on  the  Salamvryas  near  Zarcos  "  which  was  **  continued  on 
the  southern  bank  of  the  river,"  the  latter  passing  first  through 
the  defile  or  gorge  of  Zarcos,"  and  then, 

"  instead  of  taking  what  would  seem  to  be  the  natural  direction  ...  by 
another  freak  of  nature  .  .  .  makes  its  final  dkbouchk  through  a  narrow 
gorge  bounded  by  cliflfs  rising  1,200  feet  above  it  "  i^Loc,  cit  p.  137.) 

The  question  was  laid  before  the  Ambassadors,  who 
decided  (September  23)  that  the  Turkish  proposal  was 
*' contrary  to  the  spirit  as  well  as  to  the  terms"  of  the 
Convention,  since  the  Delimitation  Commission  has  been 
requested 

"  to  follow  between  the  River  Xeraghis  and  the  heights  situated  to  the 
North  of  Zarcos,  as  far  as  possible,  ^  the  crests  of  the  mountains^  All 
the  Acts  recognized  as  determining  the  new  frontier  state,  that  the  line 
between  the  Xeraghis  and  the  heights  to  the  North  of  Zarcos  must  follow 
the  line  of  the  water-parting.  How,  therefore,  under  these  circumstances 
[asked  the  Ambassadors],  can  it  be  brought  down  as  far  as  the  Peneus 
[Salamvryas]  and  even  carried  to  the  other  side  of  this  rtDer}'^  {Loc,  cit. 
p.  78.) 

The  Commission  adhered,  consequently,  to  their  line,  since, 
as  they  stated  in  a  Memorandum  of  November  6,  188 1, 

"the  new  line  proposed  by  the  Sublime  Porte  .  .  .  instead  of  following 
the  line  of  water-parting  towards  the  South- West,  and  the  crests  of  the 
mountains  as  required,  etc.,  /'/  divides  the  crests  and  the  ravines,  etc" 
{Loc,  cit  p.  1 01.) 
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These  expressions  are  repeated  in  a  note  from  the  Ambas- 
sadors to  the  Ottoman  Government  on  November  16.^  It 
should  be  noted  that  the  term  *  crests  *  is  here  taken  as  rigor- 
ously synonymous  to  *  water-parting  line/  since  the  line  here 
called  a  crest  crosses  the  broad  valley  where  the  water-parting 
between  the  Xeraghis  and  Salamvryas  descends  at  a  level 
barely  a  few  metres  higher  than  the  watercourses  themselves, 
the  configuration  of  the  watershed  being  in  this  case  very 
similar  to  those  found  in  certain  places  of  Southern  Pata- 
gonia. 

Once  adhered  to,  the  principle  of  water-parting  no  longer 
left  any  room  for  difficulties  after  crossing  the  Xeraghis ;  but 
to  determine  the  exact  point  where  this  crossing  ought  to  be 
effected  was  much  more  difficult,  and  a  long  controversy  on 
this  point  ensued,*  the  Greek  line  starting  from  the  summit  of 
Pappalivadho  and  followed  a  line  of  crest  in  the  direction  of 
Damasi,  crossing  the  Xeraghis  immediately  to  the  south  of 
that  town,"  while  that  of  the  Commission  chose  a  secondary 
peak  of  the  group  of  mountains  (Kritiri)  **  solely  in  order 
not  to  leave  the  line  of  watershed,"  crossed  the  Xeraghis  some 
ten  kilometres  lower  down  stream  than  the  Greek  line  at  the 
foot  of  Sidheropalouki,  where  it  joined  the  secondary  water- 
parting  between  the  latter  and  the  Salamvryas ; 

"  the  central  portion  [said  Major  Ardagh,  referring  to  the  line]  having  the 
theoretical  advantage  of  being  an  exact  continuation  of  the  water-parting 
between  the  Xeraghis  and  Salamvryas,  a  principle  which  regulates  the  rest 
of  the  frontier  between  these  rivers'^  {Loc.  cit,  p.  138.) 

When  it  is  considered  that  the  Turco-Greek  frontier  was 
agreed  to  in  view  of  maps  certainly  infinitely  superior  to  any 


*  Loc.  cit.  page  105,  and  App.  Doc.  No.  loi. 

*  Loc,  cit.  pages  84,  138. 
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of  those  which  now  exist  of  the  regions  where  the  Argentine 
line  extends  in  Patagonia ;  that  the  Commissioners  were 
empowered  to  consider  the  line  of  easiest  defence,  and 
that  even  thus  there  was  a  margin  of  doubt  of  ten  kilometres 
in  the  case  of  crossing  a  river  by  the  frontier  line,  two 
remarks  are  obviously  justified  : 

1.  That  even  in  well  mapped  countries  it  is  difficult  to 
draw,  by  mere  convention,  a  line  between  two  mountain 
groups  separated  by  a  river  ; 

2.  That  similar  difficulties  of  this  kind  are  so  apparent  in 
every  demarcation  of  the  kind,  that  it  is  impossible  to  con- 
ceive that,  when  a  *  divortium  aquarum  *  line  is  agreed  to 
between  two  countries  having  separate  river  systems,  if  the 
intention  of  the  parties  had  been  that  the  boundary  should  cut 
some  of  these  rivers,  the  difficulty  of  effecting  this  without  any 
kind  of  rule  or  instructions  should  have  been  overlooked. 

Houow  The  other  two  difficulties  in  the  Turco- Greek 

delimitation  were  occasioned  by  **  hollow  basins 
with  no  superficial  outlets,"  and  having  therefore  ''a  crest 
at  either  side  "  being  met  with  in  the  line  of  water-parting : 
these  have  already  been  referred  to  in  another  place 
(pages  803  to  806  of  this  Statement).  From  the  study  of 
Major  Ardagh's  Report  on  the  subject^  and  of  the  detailed 
maps  reproduced  in  the  Argentine  Statement,  the  following 
conclusions  may  be  drawn  : 

1.  That  the  term  *  crest  *  is  technically  applied  by  Major 
Ardagh  to  the  "  low  features  inclosing  a  basin." 

2.  That  only  the  *  surface  drainage '  is  considered  for 
determining    a    *  scientific  water-parting '   line,  and   that  the 


*  Blue  Book^  C.  3137,  pages  138,  140.  •  See  also  Appendix,  Doc.  No.  100. 
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narrow  gorges,  defiles  or  water  gaps  by  which  a  river  finds  its 
outlet  are  never  assimilated  to  '  subterranean  outlets ' ;  that 
in  consequence;  'isurface  drainage '  means  all  drainage  that  is 
actually  carried  out  on  the  surface  of  the  ground,  even  at  the 
bottom  of  a  canyon  or  defile,  no  speculation  being  allowed 
as  to  the  previous  existence  of  an  hypothetical  covering  that 
may  have  been  worn  away. 
itoeoftiM         In  connexion  with  the  use  of  the  term  *  crest* 
•oTMt.'     and  'main  water-parting'  the  descriptions  of  some 
stretches  of  the  Turco- Greek  frontier  may  be  quoted  : 
Major  Ardagh  said  in  his  report  : 

"The  new  frontier  on  leaving  Peristeri  ascends  by  a  series  of  elevated 
spurs  with  rounded  grassy  summits,  ...  to  the  summit  of  Mount 
Dokimi,  where  it  attains  the  main  chain  of  the  Pindus  on  the  water- 
parting  between  the  Egean  and  Ionian  Seas.**   (C-  3137,  p.  133.) 

Here  Peristeri,  though  higher  than  Dokimi,  is  obviously 
not  considered  to  be  part  of  the  *  main  chain,'  simply  because 
it  is  outside  of  the  main  water-parting.  Further  on,  it  is  said 
in  the  same  report  : 

"  Two  miles  northward,  at  the  summit  called  Zabouria  Athanasaki, 
the  new  frontier  leaves  the  main  water-parting  of  the  Pindus  range,  which, 
continuing  in  a  North-Westerly  direction  by  the  summits  of  Samarina 
and  Palimayero,  separates  the  basins  of  the  Voiussa  and  Haliakmon, 
while  the  frontier  divides  that  of  the  latter  river  from  the  Salamvryas." 
..."  The  line  of  water-parting  between  the  Salamvryas  and  Haliakmon 
leaves  the  range  at  a  hill  called  Fonica,  and  follows  a  series  of  ridges  of 
but  slight  elevation  over  the  adjacent  country  .  .  .  and  follows  a  series 
of  wooded  ridges  to  the  village  of  Velemisti,  where,  it  descends  to  a 
broad  col  with  gentle  slopes  to  either  side."   {^Loc,  cit,  pf).  134,  135.) 

All  the  features  included  in  these  descriptions  have  been 
understood  to  be  'crests'  for  the  purpose  of  demarcation, 
as  we  proceed  to  prove. 
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Article  4  of  the  Final  Act  of  the  Turco-Greek  Delimita- 
tion reads  : 

*'  From  the  summit  of  Agyos  Elias  to  the  Sea,  the  frontier  follows, 
without  leaving  it,  the  crest  of  Mount  Olympus."   {Loc,  ciL  p.  124.) 

Here  the  technical  sense  is  even  more  apparent,  since  in  every 
map  the  chain  of  Olympus  is  depicted  in  a  direction  at  right 
angles  to  that  of  the  line  here  called  "the  crest  of  Mount 
Olympus."  Referring  to  this,  Major  Ardagh  says  in  his 
report  : 

"  The  next  point  to  which  I  shall  call  attention  is  the  use  of  the 
word  *  Crete '  in  the  description  of  the  frontier  from  Agyos  Elias  (Trip- 
meni)  to  the  Sea  : 

"  Conceiving  this  term  to  be  ambiguous,  and  apprehending  future 
divergence  of  opinion  as  to  its  interpretation^  I  was  desirous  of  substi- 
tuting the  expression  '  ligne  de  partage  des  eaux,'  which  has  an  exact 
and  definite  meaning.  After  much  discussion,  the  matter  was  settled 
in  the  ifollowing  way  ;  The  word  *  crete  *  is  left  in  the  text,  but  Article 
5  of  the  Final  Ace  declares  that  whenever  it  occurs  it  is  to  be  held  to 
mean  *  the  mathematical  line.^  This,  I  conceive,  establishes  its  identity 
with  the  line  of  waterparting,*^   {Loc,  cit.  p.  139.) 

In  order  to  dispel  any  misapprehension  as  to  the  conclusion 
which  the  Chilean  Representative  derives  from  this,  it  must 
be  stated  that  it  is  not  pretended  that  the  "divergences  of 
opinion  "  apprehended  by  Major  Ardagh  were  entirely  similar 
in  scope  and  importance  with  those  which  occur  in  the  Chilean- 
Argentine  delimitation.  The  conclusion  is  not  impaired  on 
this  account,  however,  that  in  order  to  ascribe  to  the  terms 
''ligne  de  partage  des  eauxl'  '' divortium  aquarum,''  "line  of 
water-parting,"  etc.,  an  '^  exact  and  definite  meaning^'  it  is 
absolutely  necessary  that  it  should  be  understood  in  the  tech- 
nical and  mathematical  (or  geometrical)  sense  of  a  continuous 
and  unique  line,  because,  if  it  were  understood  as  a  '*  high 
crest  watershed  "  which  might  be  constructed  in  many  ways, 
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ultimately  dependent  on  geological  or  tectonic  hypotheses,  it 
could  no  longer  be  held  as  an  *  exact  and  definite  '  expres- 
sion. 


The  Russo-Chinese  Boundary  on  the  Tian  Shan  Range. 

It  is  affirmed  in  the  Argentine  Statement  (page  718)  that 
the  *  main-range '  of  the  Tian  Shan  has  been  taken  as  the 
boundary,  crossing  various  branches  of  the  River  Tarim, 
where  they  cut  through  the  range. 

In  this  case,  as  in  the  others,  the  Argentine  Representa- 
tive has  once  more  forgotten  to  give  the  authority  for  his 
statement ;  it  may  be  remarked  in  passing  that  even  the  sketch 
map  reproduced  by  him  is  not  in  his  favour,  as  the  boundary 
line  deviates  from  what  appears  there  strongly  shaded  as  the 

*  main  range '  in  order  to  leave  to  Russia  the  headwaters  of 
River  Aksu. 

On   consulting   the    Treaty    of  Pekin  (November   2/14,  App.  Doc. 

No.    102. 

i860),  which  governs  the  Western  Chinese  boundary,  several 
facts  become  obvious  : 

I.  That    neither  a  *  main    chain '    of    mountains,  nor  a 

*  water-parting  *  is  specified  as  a  general  western  boundary  ; 
it  being  merely  stipulated  in  Article  2  that 

"  the  western  frontier,  hitherto  undetermined,  shall  follow  the  direction 
of  the  mountains,  the  course  of  the  great  rivers,  and  /A^  actual  line  of 
Chinese  landmarks,*^ 

Two  principles  of  delimitation  and  certain  conventional 
points  are  thus  recommended;  there  is  no  *  invariable  rule ' 
as  in  the  case  of  the  Andes. 

2.  As  regards  the  Tian  Shan,  the  Treaty  is  more  precise  : 
it  says  that,  from  the  Lake  Dsai-sang  (Zaizan)  it  shall  continue 
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''  as  far  as  the  mountains  situated  to  the  South  of  Lake  Issik-Kul  and 
named  Tengri  Chan  [Khan  Tengri  ?]  or  Alatau  of  the  Kirghiz,  otherwise 
called  Tian-shan-nan-lu  (southern  branches  of  the  Celestial  mountains)^ 
and  along  these  mountains  as  far  as  the  possessions  of  Kokand" 


In  order  to  give  due  importance  to  the  geographical  terms       1  -k^ 
of  this  Treaty,  it  suffices  to  glance   at  a  map  of   Russian 
Turkestan  such  as  that  inserted  in  Stanford's  Asia  (vol.  i.) 
and  read  what  is  said  therein  as  to  the  meaning  of  the 

"  Chinese  expressions  Tian  Shan  Pe-lu  and  Tian  Shan  Nan-lu — that  is 
the  northern  and  Southern  Tian  Shan  routes."  ^ 

Since  Tian  Shan  Nan-lu  are  the  southern  ranges  of  Tian 
Shan  (called  in  the  original  Treaty  "  branches  mSridionaUs 
des  montagnes  Celestes  "),  that  is  to  say  those  that  lie  close  to 
the  Tarim  basin,  it  is  easy  to  understand  why  the  boundary 
line  has  everywhere  followed  the  most  southern  of  all  the 
ridges  and  not  the  main  range,  which  is  nowhere  mentioned 
in  the  Treaty. 

The  Pacaraima  Water-parting,  between  Brazil  and 

Venezuela. 

Referring  to  this  case,  the  Argentine  Representative  affirms 

(page  455)  : 

1.  That  it  is  simply  an  instance  in  which  the  division  of 

rivers  coincides  with  the  crest  of  a  chain. 

2.  That  in  this  case  it  had  been  clearly  agreed  that  the  pi^te 
line  should  pass  over  the  headsprings  of  rivers,  and  it  does 
not  apply  "  to  the  present  controversy,  in  which  such  a  clause 
does  not  appear."     An  examination  of  the  case  leads,  how- 
ever, to  very  different  conclusions. 


*  Stanford's  Central  Asia^  page  306. 
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The  Boundary  Treaty  of  May  5,    1859,  begins  with  the 
definition  of  the  western  portion  of  the  line  when  it  cuts  the 
Rio  Negro  and  reaches  by  a  straight  line  a  certain  point  of  the  ^p*  ^^^ 
"  cafto  Maturaca  "  ;  then  the  text  reads  :  ^ 

Article  2.  " .  .  .  from  thence,  passing  by  the  groups  of  cerros  Cupi, 
Imeri,  Guay  and  Urucusiro,  it  shall  cross  the  road  .  .  .  and  by  the 
Sierra  de  Tapirapec6  shall  gain  fhe  crests  of  the  Parima  chain,  so  that  the 
waters  flowing  to  the  Padaviri,  etc.,  remain  in  the  possession  of  Brazil, 
and  those  running  to  the  Tumaca,  etc.,  in  Venezuela." 

Article  3.  **  It  shall  follow  along  the  summit  of  the  Parima  range  as  far 
as  the  angle  formed  by  the  latter  with  the  Pacaraima  range,  so  that  all  the 
waters  flawinglo  Rio  Branco  remain  in  the  possession  of  Brazil,  and  those 
running  to  the  Orinoco  of  Venezuela,  and  the  line  shall  follow  by  the  most 
elevated  points  of  said  Pacaraima  range,  so  that  the  waters  flowing  valo  Rio 
Branco  remain  as  before  in  the  possession  of  Brazil,  and  those  running 
into  the  Essequibo,  Cuyuni  and  Caroni  of  Venezuela,  as  far  as  the  terri- 
tories of  both  States  extend  towards  the  East" 

The  first  thing  to  be  noticed,  when  this  Treaty  is  com- 
pared with  our  Treaty  of  1881,  is  the  similarity  of  the  form  of 
definition  for  the  boundary  line ;  in  other  words,  of  the  terms 
in  which  the  principle  of  demarcation  is  couched.  When  the 
terms  of  Bello's  formula  and  of  Pissis'  instructions  are  called 
to  mind,  the  similarity  becomes  more  striking.  In  each  case 
the  *  most  elevated  points  '  or  *  most  elevated  summits '  of  a 
mountain  range  are  mentioned  ;  in  each  case  they  are  assumed 
— not  known — to  divide  the  waters  flowing  through  the 
territories  of  either  country  ;  in  each  case  the  general  idea  of 
height  is  qualified  by  the  precise  idea  of  water-parting,  and 
the  latter  remains  as  the  rule  for  the  demarcation. 

The  similarity  is  so  obvious,  indeed,  that  the  Argentine 
Representative  has  tried  to  conceal  it,  saying  that  in  the 
present  case  it  has  not  been  agreed  that  the  line  shall  pass 


'  Relatorio  da  Repartiqao  dos  Negocios  Estrangeiros  do  Brazil,  Rio  Janeiro,, 
1861  ;  Documents,  page  91. 
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between  the  headsprings  of  rivers.  The  Tribunal  has  been 
shown,  however,  that  the  expression  **  vertientes  que  se 
desprenden  a  un  lado  i  otro,"  introduced  by  Bello,  are  pre- 
cisely the  headsprings  of  rivers,  according  to  the  constant 
usage  of  that  writer,  and — what  is  more  important  in  this 
instance — according  to  numerous  Argentine  official  trans- 
lations of  similar  documents  in  the  'Misiones'  case. 

The  whole  difference  lies  in  the  fact  that,  in  the  Brazilian 
Treaty,  the  names  of  the  rivers  are  mentioned,  while  in  the 
Chilean  Treaty  they  are  not  The  cause  of  this  difference 
becomes  apparent  the  moment  the  maps  referring  to  both  cases 
are  examined.  The  rivers  mentioned  in  Article  2  of  the 
Treaty  of  1859  are  all  of  them  tributaries  to  the  Rio  Negro, 
and  hence  it  was  expedient  to  give  their  names  to  prevent 
confusion  ;  in  Article  3  only  the  largest  and  well  known  rivers 
were  named,  since  no  confusion  could  arise.  In  the  case  of 
Chile  and  Argentina,  the  territory  of  each  country  being 
watered  by  separate  systems  of  rivers,  and  it  never  having 
been  supposed  that  water  communication  existed  between 
both  countries — save  in  the  exceptional  and  hypothetical  case 
of  lakes  discharging  both  ways  or  of  undrained  basins,  both 
of  which  cases  were  to  be  settled  *  amicably  * — it  was  never 
thought  necessary  to  name  any  river.  Moreover,  to  do  so 
was  impossible,  since  the  whole  of  the  Patagonian  river 
systems  was  practically  unknown.  The  pith  of  the  case  lies  in 
the  fact  that,  as  the  Rio  Negro  pagses  from  Venezuela  to 
Brazil,  a  single  stipulation  of  "  the  highest  summits  which 
divide  the  waters  "  would  not  have  been  sufficient,  since  some 
waters  divided  at  their  origins  by  the  frontier  line  flow  across 
it  in  another  place ;  and  thus  it  became  necessary  to  specify 
^hich  waters  were  to  be  divided ;  -while  in  the  case  of  the 
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Andes — where  a  unique  line  of  water-parting  was  assumed  ta 
exist  through  the  whole  extent — no  such  ambiguity  could 
arise. 

It  has  been  remarked  that  the  Brazilian  Treaty  assumes 
that  the  water-parting  between  the  headstreams  of  the  rivers* 
named  in  the  Treaty  is  effected  along  the  *most  elevated 
summits '  of  the  ranges.  Up  to  this  date,  in  fact,  no  accurate 
and  complete  survey  of  these  ranges  has  ever  been  made,  and 
the  preliminary  maps  of  the  region  do  not  confirm  the  assump- 
tion to  which  we  refer. 

The  Brazilian  Demarcators  found  an  instance  of 

Cerro  Onay. 

this  at  the  very  outset  in  1883  when  carrying  out 
the  demarcation  in  the  vicinity  of  Cerro  Guay,  which  is 
named  as  a  point  of  the  boundary  in  Article  2  of  the 
Treaty. 

"  We  remained  [says  the  Brazilian  official  Report]  ^  at  Cerro  Guay 
until  the  nth  [May  1883]  taking  observations.  The  geographical 
position  of  the  summit  of  this  mountain  is  1°  17'  43''  North  latitude  and 
21°  43'  56"  longitude  West  of  Rio  Janeiro.  //  [Cerro  Guay]  cannot  form 
part  of  the  boundary  line^  for  its  waters  on  either  slope  flow  to  the  Cos- 
tanOy  either  directly  or  by  a  tributary.  On  the  map  it  is  easily  seen  that 
the  Cerro  Guay  belongs  entirely  to  Venezuela." 

An  even  more  striking  case  is  that  of  the 
upper  course  of  River  Mahii  or  Ireng,  one 
of  the  tributaries  of  the  Rio  Branco.  This  river  is 
assumed  by  the  Treaty  to  take  its  rise  on  the  southern 
slopes  of  the  Sierra  Pacaraima,  since  it  is  said  that  the 
line  shall  run  along  the  highest  points  of  that  chain,  so 
that  the  waters  flowing  to  the  Rio  Blanco  shall  belong  to 
Brazil,  but  the  fact  is  that  the  geographical  information  avail- 
able at  the  time  of  the  Treaty  did  not  lead  to  that  conclusion. 


*  Relatorio  da  Repartiqao  dos  Negocios  Estrangeiros  do  Brazil^  Rio  Janeiro,. 
1884,  page  180. 
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A  French  map^  dated    1828  distinctly  shows  the  river  ^^ 

Mahil  crossing  the  Pacaraima  range  and  the  boundary  claimed 
by  Venezuela.  The  Sketch  Map  of  British  Guiana,  pub- 
lished by  Robert  Schomburgk,  published  in  volume  xxxiv.  of 
the  Parliamentary  Papers,  1841,  which  is  reproduced  here,  puiexxv.  %' 
likewise  shows  the  upper  branch  of  the  Mahd  in  Venezuelan 
territory,  and  crossing  the  "  Pacaraima  Mountains."  On  the 
large  map  of  British  Guiana,  compiled  by  the  same  author  in 
'875>  21  P^^rt  of  which  is  also  reproduced,  the  ridge  marked 
"  Pacaraima  Mounts  "  comes  across  the  river  Ireng  (Mahu). 
When   in    1883   ^^e    Brazilian  Boundary    Commission  were  I 

engaged  in  their  work,  they  came  to  the  conclusion,  as  the 
authors  of  those  maps  had  done,  that  the  Mahii  arose  to  the 
north  of  the  Sierra  Pacaraima. 

"After  reaching  the  mountains  where  its  sources  are  supposed  to 
arise  [says  the  Chief  Commissioner^]  we  continued  to  ascend  along  the 
right  bank  by  tracks  more  and  more  rugged,  crossing  deep  and  steep  ^ 

ravines,  now  dry,  etc.  .  .  .  The  river  always  flows  in  a  canyon,  but  its 
volume  is  large  enough  to  lead  us  to  believe  that  its  sources  are  still  very 
distant.  However,  when  we  sighted  a  higher  range  in  the  distance,  we 
expected  to  find  thereon  the  culminating  line,  the  '  divartium  aquamm  *  of 
this  Cordillera,  and  that  the  sources  of  the  river  should  not  be  very  far ; 
but  when  we  reached  these  mountains,  we  ascertained  that  the  ritfer  flawed 
between  them  and  proceeded  from  further  up  with  a  volume  of  water,  as 
large  as,  and  sometimes  larger  than,  in  its  lower  course,  where  it 
crosses  the  country  confined  between  high  cliffs  .  .  ." 

Having  reached  Ukiripd,  by  4''  24'  north  lat.,  the  Com- 
missioner obtained  from  an  Indian  chief  the  information 
that 

^'  according  to  the  belief  of  all  the  inhabitants  of  these  mountains,  the 
Mahii^  does  not  arise  within  them,  but  proceeds  from  the  other  side,  and  much 


*  Carte  de  la  Colombie  et  des  Guyatus  par  R,  Lapie,  etc.,  published  under  No. 
15  in  the  Atlas  of  the  Venezuela  Counter-Case,  1896. 
"  Relatorio,  etc,  1884,  p.  199. 
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farther  north.  They  say  also  that  once  the  section  is  reached  where  the 
river  is  encased  between  mountains,  it  becomes  navigable  for  canoes  for 
many  days-  more." 

The  Brazilian  Commissioner  repeats,  further  on,  that 

"  according  to  the  constant  and  concordant  information  afforded  by  the 
Indians  of  the  villages  to  the  back  of  which  lies  the  Sierra  Pacaraima,  the 
river  Mahii  does  not  arise  in  this  chain.  When  the  maps  that  we  have  at 
hand  are  examined,  it  is  seen  that  most  of  them  show  the  sources  of  this 
river  nearly  at  the  latitude  attained  by  us.  [This  is  true  of  Codazzi*s  and 
Schomburgk's  earliest  maps,  though  not  of  Brown's  maps.]  But  any  one 
who  knows  these  Indians  .  .  .  would  not  believe  that  the  inhabitants  of 
the  mountains  do  not  know  the  sources  of  the  River  Mahil,  if  they  were 
so  situated ;  he  will  rather  acquire  the  conviction  that  this  river — as  is 
now  by  all  affirmed,  and  as  it  was  already  affirmed  a  century  ago  by  the 
Portuguese  explorers^passes  northwards  to  the  other  side  of  the  Cordillera,^^ 

Still — notwithstanding  this  conviction — the  Brazilian  De- 
marcator  did  not  hesitate  to  enclose  all  the  headwaters  of 
•  the  river  Mahd  within  Brazilian  territory,  although  he  could 
no  longer  believe  that  the  boundary  so  traced  could  be  identi- 
fied by  the  "  highest  points  of  the  Pacaraima  range."  It 
will  shortly  be  seen  that  the  Venezuelan  Government  has 
accepted  this  interpretation. 


The  demarcation  of  the  Brazil- Venezuela  bound - 

Use  of 


ary  agreed  to  in  1859  was  undertaken  in  1880-1883. 
We  quote  some  particulars  from  the  Brazilian  Report^  : 

*'  This  delimitation  was  made  by  a  joint  Commission  from  the  starting 
point  on  the  principal  source  of  the  Memachi,  as  far  as  cerro  Cup^.  From 
thence  to  cerro  Anay,  its  eastern  extremity  [over  an  extent  exceeding 
1,600  kilometres],  it  has  been  executed  by  the  Brazilian  Commission  alone, 
as  the  Venezuelan  Commissions  thought  unnecessary  to  go  further,  in  view 
of  the  fact  that  the  frontier  ran  forwards  *  along  the  summits  of  the  Cor- 
dillera^' and  that  there  was  no  possible  doubt  as  to  its  direction." 

The  Brazilian  Commissioner,  in  his  Report,*  gives  a  "  geo- 

*  Loc,  cit.  p.  23.  •  Loc.  cit.  1884,  pp.  203,  204. 
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graphical  description  of  the  frontier,"  in  which  the  following 
passages  occur  : 

*'  From  thence  [the  Memachi  landmark]  the  boundary  follows  by  the 
heights  of  the  ground  which  divides  the  waters  flowing  to  the  Guainia  be- 
longing to  Venezuela,  from  those  running  to  Cuyuni  which  belong  to 
Brazil.  There  begins  the  mountain  chain  [sierrd]  which  serves  as  a 
division  to  both  States  and  belongs  to  the  great  orographic  system  of 
Parima. 

**  From  cerro  Cupy,  it  follows  by  the  *  divortium  aquarum^  passing, 
by  the  Sierras  Imery,  Tapiirapec6  and  Curupird,  lying  in  a  general  easterly 
direction,  save  at  the  Sierra  Imery,  where  it  runs  from  south  to  north. 

''  From  the  eastern  extremity  of  Sierra  Curupird  the  line  deviates 
northwards  and  runs  along  the  unknown  mountains  of  Parima^  where  the 
waters  of  the  Orinoco  are  divided  from  those  of  Rio  BrancoP 

And  in  the  final  part  : 

''  From  Sierra  Roruima  the  line  inclines  once  again  towards  the  South- 
east to  th^  headwaters  of  Unamara,  where  it  changes  to  North-east  so  as 
to  pass  by  the  headwaters  of  the  Mahuy  turning  thence  to  the  South-east 
as  far  as  Cerro  Anay  .  .  ." 

In  subsequent  official  Brazilian  Reports,  and  referring  to 
the  demarcation  and  description  of  the  frontier  just  quoted,  it 
is  said  that 

"  the  joint  Commission  left  to  the  decision  of  the  Governments  the  con- 
venience of  continuing  the  demarcation  as  far  as  the  respective  territories 
extend,  for  it  seems  that  as  the  frontier  follows  the  division  of  the  waters 
towards  the  East,  no  doubt  could  ever  arise  as  to  its  direction  "  ^ ; 

and  it  is  further  added  that  the  Brazilian  Commission 

''  agreed  with  his  learned  colleague  in  thinking  that  the  boundary  line 
which  follows  towards  the  East,  along  the  divortium  aquarum  could  never 
give  rise  to  any  doubts." 

Thus,  in  the  official  language  of  Brazil — as  well  as  of 
Venezuela,  as  will  shortly  be  shown — so  far  as  lines 
of  delimitation  are   concerned,    the  expressions   "the   sum- 


*  RelatoriOy  etc.,  of  Brazil  for  1893,  pp.  27-30. 
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mits  of  Cordilleras,"  "  the  division  of  the  waters,"  "  the 
divortium  aquarum'^  have  been  used  .as  synonymous,, 
evidently  intended  to  signify  in  any  case  "the  true  line 
of  water-parting"  without  any  regard  or  qualification  as 
to  what  subsequent  surveys  might  reveal  concerning  the 
assumed  coincidence  of  this  mathematical  line  with  the  oro- 
graphical  ridges  or  ranges — as  is  proved  by  the  mention  of 
the  "unknown  Parima  range" — and  even  in  spite  of  actual 
information  as  to  the  non-existence  of  such  a  coincidence, 
as  in  the  case  of  the  "headwaters  of  the  Mahii,"  which  are 
described  as  enclosed  by  the  boundary,  though  this  very 
same  river  is  officially  reported  to  arise  outside  of  the  range 
whose  **most  elevated  points"  are  said  to  constitute  that 
line. 
^^^^^jy^  There  remains  one  other  most  important  de- 
veneneian  deration  of  the  Brazilian  Government  in  the 
^^i^JJ^e'*  Report  just  quoted.      The  Brazilian   map   of  the 


parting,  frontier  line  (of  which  very  few  points  were  deter- 
mined as  regards  their  geographical  position)  having  been 
submitted  to  the  Venezuelan  Government,  the  latter  replied 
that  -^PP-  ^^• 

^"^''  No.  104.- 

''  they  could  not  consider  as  definitive  the  delineation  which  appears 
in  the  map,  or  lay  aside  what  had  been  agreed  to  in  the  Act  of  the 
eighth  meeting  of  the  joint  Commission,  who  established  in  principle^  as 
frontier  line  between  both  Republics,  the  divortium  aquarum^  in  con- 
formity with  said  Treaty  [of  1859]." 

Without  objecting  to  the   principle    itself  the    Brazilian 
Government  remarked  that  the  Commission 

*•  did  not  themselves  establish  as  a  principle  that  the  frontier  line  should 
run  along  the  water-parting  ;  they  assumed  that  this  course  was  previously 
established^*    {Relatorio,  etc.,  1893,  p.  28.) 

This  declaration  is  very  important,  for  it  shows  that  the 
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Brazilian  Government  did  not  admit  that  the  principle  of 
water-parting  had  been  applied  merely  because  the  Com- 
mission had  agreed  to  it;  they  did  not  wish  it  to  be 
forgotten  that  the  priitciple  had  been  already  laid  cUnvn  in 
the  Treaty.  The  Brazil- Venezuela  Commission,  like  the 
Chilean  and  Argentine  Experts,  had  no  powers  to  lay  down 
j>rinciples,  geographical,  strategic,  or  of  any  other  kind  ; 
their  faculties  were  confined  to  applying  strictly  the  principles 
already  laid  down  in  the  Treaty  of  Limits. 

The  Pacaraima  frontiers,  or  their  eastern  prolongation, 
have  not  been  further  demarcated  since  1883.  The  Venezuelan 
Government  have  not  given  an  unconditional  approval  to 
the  Brazilian  map  of  the  frontier — and  this  appears  perfecdy 
justifiable,  since  as  a  geographical  document  it  is  very  in- 
complete ; — but  it  is  interesting  to  note  that  the  Vene- 
zuelan Government  have  expressed  very  clear  and  precise 
opinions  as  to  the  *  geographical  condition '  for  the  demar- 
cation of  the  whole  boundary  stipulated  in  Article  3  of  the 
Treaty  of  1859,  in  an  official  Report  dated  June  7,  1898, 
from  the  Minister  of  Public  Works  to  the  Minister  for 
Foreign   Affairs. 

After  transcribing  the  final  part  of  Article  3,  quoted  above, 
the  Report  says  : 

*'  By  virtue  of  this  clause,  it  is  clear  that  the  boundary  line,  to  the 
east  of  Monte  Anay,  should  not  deviate  from  the  division  of  waters 
tnentioned  in  the  Treaty^  but  follow  them  up  until  the  eastern  extremity 
of  the  Republic  is  reached,  which  is,  according  to  the  brief  presented 
by  Venezuela,  the  waterway  of  the  Essequibo.  Now,  as  the  above 
mentioned  division  of  waters  turns  towards  the  south,  and  as  //  cannot 
cut  the  Essequiboy  except  at  its  headwaters,  it  follows  that  the  latter  point 
becomes  precisely  the  conjunction  of  the  southern  and  eastern  frontiers 
of  Venezuela." 
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And  referring  to  the  Brazilian  map  the  Report  concluded 
for  the  adoption  of  the  following  proviso  : 

"  Inasmach  as  there  are  differences  between  the  line  of  demarcation 
fixed  unilaterally  by  the  Brazilian  Commission,  and  the  one  set  down 
in  the  official  map  of  Venezuela,  the  latter  Republic  accepts  the  former 
line,  with  the  condition  that  should  there  be  any  inaccuracy  in  the 
geographical  co-ordinates  of  some  of  its  points,  these  shall  be  corrected, 
so  that  in  definitive  the  frontier  line  should  always  mark  the  division  of 
waters  mentioned  in  the  Treaty  of  1859."  {^Venezuelan  Counter-Case^ 
vol.  iii.  pp.  307,  309.) 

The  importance  of  this  declaration  being  •  made  on  the 
part  of  Venezuela  is  best  appreciated  when  it  is  borne  in 
mind  that,  by  maintaining  that  the  division  of  the  waters 
should  only  be  respected  so  far  as  it  was  effected  along 
the  highest  summits  of  the  Sierra  Pacaraima,  or  that  the 
latter  was  the  *  normal  watershed,'  etc.,  Venezuela  could 
have  claimed  the  whole  of  the  upper  Mahii  basin,  since  it 
was  acknowledged  by  the  Brazilian  Surveyors  that  this 
river  proceeded  from  the  northern  side  of  the  Sierra 
Pacaraima. 

In  connexion  with  this  case  another  instance  may  be 
quoted,  in  which,  in  accordance  with  the  usual  formulae  for 
defining  a  frontier  constituted  by  a  water-parting,  the  latter 
is  considered  as  a  *  mountain  range,'  though  it  is  well 
known  that  such  a  feature  does  not  exist  in  the  orographical 
sense. 

In  the  same  official  note  from  which  the  preceding 
quotations  have  been  made,  the  Venezuelan  Government, 
claiming  a  right  over  the  whole  western  slope  of  the  Esse- 
quibo  basin,  stated 

*^that  the  demarcation  that  should  be  maintained  is  the  one  traced 
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on  the  accompanying  map,^  namely,  the  waterway  of  the  Essequibo 
from  the  point  where  it  empties  into  the  sea  to  its  headwaters,  continuing 
thence  to  Monte  Anay  along  the  range  of  mountains  which  divide  the 
waters  of  the  Essequibo  from  those  which  run  into  the  River  Branco." 
{Loc.  ctt,  p.  308.) 

It  is  a  well  known  fact,  as  any  map  of  the  region  will  show,  Plate  xxv 
that  there  is  no  'range  of  mountains,*  in  the  orographical  sense, 
in  the  region  alluded  to,  especially  in  an  extent  of  about 
forty  miles  between  Mount  Anay  and  the  Cunuku  or  Canuku 
Mountains,  even  the  summits  of  the  latter  being  only  600 
metres  above  sea  level. 

Reclus  describes  thus  this  particular  region  : 

"  The  water-parting  (seuil  de  partdge)  between  the  Atlantic  waters 
{eaux  atlanHques)  and  the  Amazonian  slope  (versant  amazonien)  appears 
at  many  places  without  any  perceptible  ridge ;  according  to  Brown,  the 
altitude  of  the  plain  of  the  water-divide  {la  plaine  cVaigue-verse)  is  only 
106  to  107  metres ;  a  small  lake,  the  Amuku,  stands  in  the  uncertain  (in- 
decise)  zone  which  separates  both  declivities,  between  the  Pirara,  a  minor 
tributary  of  the  Takutu  and  the  Rupumuni  tributary  of  the  Essequibo. 
In  this  region  of  *•  savannahs '  the  passage  from  one  slope  to  the  other  is 
thus  remarkably  easy,  and  from  all  times  the  Indian  tribes  have  used 
this  historical  road  for  their  migrations."  ^ 

This  example  shows  that  the  custom  of  assuming  the 
existence  of  a  *  range  of  mountains '  all  along  an  important 
water-parting  went  so  far  in  this  case  as  to  use  the  term 
to  be  employed,  though  it  was  known  that  such  a  feature 
did  not  exist. 

Venezuela — British  Guiana  Boundary. 
^       ,  The  British  Government  issued  in  1840  a  com- 

Tbe  waters  ^ 


mission  to  Mr.  Schomburgk  to  survey  and  mark 
^^^^"^       out  the  boundaries  of  British  Guiana. 


divide  "as 
a  matter  of 


*  Atlas  of  the  Venezuelan   Counter-Case^   vol.  iv.     Map   No.  i.     Boundaries 
cla  imed  by  Venezuela,  1 898. 

*  E.  Reclus,  Giographie  UniverselUy  vol.  xix.  page  11. 
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In  one  of  his  Reports  (1843)  Mr.  Schomburgk 

"called  attention  to  the  fact  that  Her  Majesty's  Government  might  justly 
claim  the  whole  basin  of  the  Cuyuni  and  Yuruari  on  the  ground  that  Plate  XXVII. 
the  natural  boundary  of  the  Colony  included  any  territory  through  which 
flow  rivers  which  flaiv  into  the  Esseguibo,  *  Upon  this  principle^  he 
wrote,  *  the  boundary  line  would  nm  from  the  source  of  the  Carumani 
towards  the  sources  of  the  Cuyuni  proper,  and  from  thence  towards  its 
far  more  northern  tributaries,  the  Rivers  Yuruari  and  Yuruan,  and  thus 
approach  the  very  heart  of  Venezuelan  Guiana.'  With  the  view  of  facili- 
tating the  negotiations  for  the  adjustment  of  the  boundary,  he  proposed 
that  Great  Britain  should  consent  to  surrender  her  claim  to  a  more 
extended  frontier  inland.  It  was  on  this  principle  that  he  drew  the 
boundary  line  which  has  been  since  called  by  his  name,  and  this  line 
included,  therefore,  much  less  territory  than  that  claimed  by  Great  Britain 
as  a  matter  of  right:'  {Blue  Book,  C.  9336,  Venezuelan  question  :  British 
case,  page  122.) 

The  claim  to  the  whole  of  the  Essequibo  basin  as  a 
natural  and  legal  boundary  has,  in  fact,  never  been  abandoned 
by  Great  Britain ;  and  though  it  was  acknowledged  by  Lord 
Salisbury  in  1880  that  "  to  argue  the  matter  on  the  ground  of 
strict  right  would  involve  so  many  intricate  questions,"  ^  that 
a  satisfactory  solution  of  them  could  not  be  expected,  the 
western  boundary  claimed  by  Great  Britain  was  described  by 
geographical  points  so  as  to  include  the  basin  referred  fo,  in 
the  same  official  note  when  he  made  that  admission  (January 
10.  1880).  In  1899,  it  was  still  maintained  before  the  Tri- 
bunal of  Arbitration  convened  at  Paris 

**  that  British  Guiana  is  bounded  by  a  line  commencing  at  the  mouth  of 
the  Amakuru  River,  following  the  course  of  that  river  to  the  Imataca 
mountains,  and  thence  following  the  watershed  between  the  tributaries  of 
the  Orinoco  and  those  of  the  Cuyuni  and  Mazaruni  to  Mount  Roraima, 
on  the  frontier  of  Brazil.'*    iJLoc,  cit,y  p.  6.) 

It  was  only  "the  fact  of  the  establishment  of  Spanish 
Missions  during  the  eighteenth  century"  on  territory  belong- 


*  Blue  Book,  C.  7972,  page  295. 
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ing  to  the  Essequibo  basin  and  the  subsequent  continuance 
of  those  Missions  which  induced  Great  Britain  not  to  press 
actively  its  claim  to  the  watershed,  though  it  was  still  alleged 
that 

"according  to  every  principle  of  International  Law  this  [the  possession  of 
the  lower  Essequibo  by  the  Dutch  and  the  British  for  centuries]  carries 
with  it  the  right  to  the  whole  basin  of  the  Essequibo  and  its  tributaries^ 
except  in  so  far  as  any  portion  of  that  basin  may  have  been  occupied  by 
another  power."    (^Loc.  cit  page  i6i.) 

As  documentary  evidence  in  favour  of  her  claim  to  the 
Essequibo  basin,  Great  Britain  quoted  some  ancient  maps, 
such  as  Du  Val  d' Abbeville  (1654).  d'Anville  (1748),  de  Vau- 
goudy  (1750).      It  was  said  in  the  British  Statement  that 

"  from  these  maps  it  will  be  found  that  the  line  generally  shown 
was  intended  to  separate  the  waters  falling  into  the  Orinoco  west  of 
the  mouth  of  the  Amakuru  or  of  the  Barima  from  the  coast  drainage 
and  from  the  basin  of  the  Essequibo  and  its  tributaries V   {Loc,  cit  page 

138.) 

The  bearing  of  these  precedents  on  the  present  con- 
troversy will  be  easily  understood  when  the  respective  posi- 
tions of  Great  Britain  and  Venezuela  with  regard  to  the  right 
to  the  Essequibo  basin  are  compared  with  those  of  Chile  and 
the  Argentine  Republic  be/ore  1881  with  regard  to  the  Pata- 
gonian  divide.  In  the  latter  case  there  were  no  questions  of 
occupation  except  on  the  coasts ;  at  that  time  there  was  not  a 
single  Argentine  habitation  on  the  Pacific  side  of  the  water- 
shed, and  consequently  it  is  only  natural  that  the  Argentine 
Representative  and  negotiators  of  the  Treaty  from  1874  to 
1881,  when  they  alluded  to  the  principles  of  international 
law,  should  have  understood  their  application  in  the  same 
sense  to  which  reference  is  made  in  the  foregoing  extract  of 
the  Venezuelan  British  case.     We  have  positive  evidence  in 
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favour  of  this  in  the  case  of  Senor  Tejedor,  who  stated  that 

"  the  jurisdictions  of  Chile  and  Rio  de  la  Plata  were  by  right  de- 
limitated .  .  .  from  parallel  41®  10'  S.  lat.  by  the  water-parting  towards 
both  seas  .  .  .*' 

and  corroborative  evidence  in  the  fact  that  the  accuracy  of 
this  statement  was  never  questioned  or  objected  to  in  either 
country  until  after  1881. 

The  British  Guiana  boundary  question  is  quoted  only  in 
order  to  refer  to  the  question  of  right  and  International  Law ; 
the  successive  developments  of  the  case  and  the  proceedings- 
of  the  Arbitration  were  based  on  different  rules,  mostly  refer- 
ring to  the  holding  of  the  territories,  prescription,  etc.  These 
have  no  connexion  with  the  present  case. 

It  has  been  pointed  out  in  the  Argentine  State- 
•  eAoieBt     ment  that  the  line  proposed  by  the  Argentine  Ex- 

fHmtlM*.' 

pert  fulfils  the  conditions  of  **  a  natural  feature  to 
make  an  efficient  frontier  "  as  recommended  by  Great  Britain 
in  the  Guiana  case,  namely  :  "  it  should  be  easy  to  distinguish* 
and  difficult  to  cross"  (Arg.  Stat.,  page  145),  whereas  the 
Chilean  line  is  said  not  to  fulfil  those  conditions. 

With  reference  to  this,  it  need  only  be  remarked  that 
neither  in  the  British  or  Venezuelan  documents  will  there  be 
found  a  single  agreement  as  to  the  principles  according  to 
which  the  boundary  line  was  to  be  traced. 

The  right  depended  on  titles,  concessions  or  occupation, 
and,  as  it  was  rightly  said,  "  to  argue  the  matter  on  the 
ground  of  strict  right  would  involve  so  many  intricate  ques- 
tions "  that  the  Contracting  Parties  could  only  agree  on  very 
general  rules  by  which  the  Arbitrators  should  be  governed. 
Consequently  the  parties  and  the  Arbitrator  were  at  liberty 
to  consider  which  were  the  more  desirable  and  convenient 
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conditions  that  the  frontier  should  fulfil  And  yet  it  must  be 
recorded  that,  even  in  this  case  the  consideration  of  natural 
or  efficient  boundaries  as  opposed  to  the  rights  of  the  parties 
was  not  admitted  :  so  it  was  said  in  the  Venezuelan  Argu- 
ment, page  579,  that 

"Natural  boundaries  that  mark  a  geographical  unit  may  be  properly 
taken  account  of  in  determining  the  limits  of  a  constructive  occupation. 
But  in  the  case  in  hearing,  a  line  of  right  must  be  found  ..." 

And  if  these  *  constructive  occupations  *  can  be  objected  to 
when  the  titles  from  which  the  right  is  to  be  derived  are  so 
many  and  so  intricate,  how  much  more  objectionable  are  they 
in  our  case,  when  the  right  is  clearly  stated  in  two  Agreements. 

Had  the  Experts  of  1888  or  the  Arbitrator  of  1898 
been  requested  in  our  case  to  find  within  the  Cordillera  de 
los  Andes  the  'most  efficient  frontier,'  it  would  have  been 
advisable  to  inquire  which  of  the  two  proposed  lines  complied 
best  with  the  rules  and  conditions  for  constituting  such  a 
frontier.  But  in  this  respect  the  case  is  wholly  different: 
rightly  or  wrongly  the  Negotiators  of  1881  decided  that, 
among  the  Cordilleras  de  los  Andes,  those  whose  summits 
*  divide  the  waters  *  and  not  those  *  which  are  easier  to 
distinguish  and  more  difficult  to  cross '  were  to  be  chosen 
as  the  boundary.  Whether  they  thought  or  did  not  think 
that  the  physically  unique  condition  of  dividing  the  waters 

ft 

involved  the  fulfilment  of  the  other  conditions  alluded  to, 
whose  existence  may  be  multiple,  is  not  in  question  at  present. 
It  suffices  to  point  out  that — even  without  the  existence  of 
the  Treaty  of  1881 — the  mere  possession  of  the  Pacific  coasts, 
inlets  and  rivers  would  give  to  Chile  as  good  a  *  constructive ' 
right  to  the  Patagonian  watershed  as  Great  Britain  had  to 
the  Essequibo  watershed,  while  the  reason  that  induced  Great 
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Britain  to  desist  from  this  claim  did  not  exist  in  our  case 
when  the  Treaty  was  framed,  and  that  the  occupation  of 
places  at  a  date  subsequent  to  that  of  the  Treaty  can  have 
no  influence  in  the  interpretation  of  it 


Brazil-French  Guiana  Boundary. 

The  *  interior '  frontier  will  alone  be  considered 
Hnmao     here.     In   the   Arbitration    suit   of    1899,    France 

divide. 

claimed  a  conventional  boundary  nearly  parallel  to 
the  Amazon,  leaving  in  her  possession  the  headwaters  of  all 
the  Amazonian  tributaries.  The  Brazilian  claim  was  along 
the  parallel  2"  24'  N.  lat. 

Amongst   the   documents   of  the  case  one  of  the   most 

rr^  App.   Doc. 

important   was   the   Treaty   between    France   and    Portugal    No.  106. 
signed  at  Madrid   on  September   20,    1801.      According  to 
the  text  of  this  Agreement  (Article  4)  the  boundary  was  to 
follow  a  certain  tributary  of  the  Amazon  up  stream  to  its 
source,  and 

"thence  continue  towards  the  great  mountain  chain  that  makes  the  water 
parting :  the  line  shall  follow  the  inflexions  of  said  chain  as  far  as  the 
point  where  it  comes  nearer  to  the  Rio  Branco  .  .  ." 

Throughout  the  controversy  Brazil  maintained  that,  irre- 
spective  of  Treaties  and  in  absence  of  special  agreements,  the 
interior  boundary  ought  to  be  the  water-parting  just  men- 
tioned. 

Referring  to  the  Treaty  of  1700,  the  Brazilian  Statement 
says  : 

"  The  interior  boundary  was  not  declared,  but  it  ought  to  be  under- 
stood {e//e  deuait  s'entendre)  as  a  line  traced  from  the  fort  of  Macapd  to 
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the  source  of  the  Oyapoc  and  by  the  water-parting  chain  {la  chame  de 
pariage  des  eaux)  from  this  source  as  far  as  that  of  the  Maroni."^ 

The  same  remark  is  repeated  with  reference  to  the 
Treaty  of  Utrecht  ( 1 7 1 3) : 

*'  The  Treaty  said  nothing  about  the  interior  boundary,  but  it  must 
be  understood  (pn  devait  comprendre)  that  it  would  be  formed  by  the 
chain  of  water-parting  between  the  coast  basins  and  the  basin  of  the 
Amazon^  from  the  source  of  the  Oyapoc  to  the  point  of  junction  with 
the  Dutch  frontier  .  .  .  France  had  never  had  any  possession  in  the 
basin  of  the  Amazon  .  .  .  The  French  title  resulting  from  the  occupation 
of  said  littoral  [between  Oyapoc  and  Maroni]  could  not  extend  beyond 
the  water-parting  line  of  the  Tumuc-Humac  mountains. "^ 

Both  parties,  on  agreeing  to  an  Arbitration  Convention 
in  1897,  were  also  agreed  in  accepting  the  *  water-parting '  just 
referred  to,  as  an  intermediary  solution,  if  the  claims  of  the 
parties  were  rejected,  and  with  respect  to  this  the  Brazilian 
Representative  observed  that 

'*  the  intermediary  line  indicated  by  both  Parties  is  the  same  that  was 
implicitly  accepted  as  an  interior  boundary  in  1713,  and  the  same  which 
would  be  indicated  by  the  rules  of  Internationa/  Law  if  it  were  proved 
that  the  Conventional  Law  was  at  faulty^ 

The  decision  given  on  December  i,  1900,  rejected  the 
Brazilian  and  French  claims  as  to  the  interior  boundary,  on 
several  grounds.  Amongst  others  it  was  remarked  that  the 
parallel  of  2°24'  N.  claimed  by  Brazil 

"  constitutes  an  artificial  boundary  that  the  Arbitrator  cannot  adopt  if 
it  is  not  founded  on  a  title  *^ 

and,  as  to  the  line  parallel  to  the  Amazon  claimed  by  France, 
in  order  to  accept  it, 

"  it  would  be  necessary  for  it  to  be  based  on  a  convention  or  another 
indisputable  agreement." 


*  Premier  M^tfioire  du  Brdsil^  1899,  vol.  i.  pages  190,  191. 

•  Premier  M^moire,  etc.,  vol.  i.  page  228. 

'  Second  Memoir e  du  Bn^sily  vol.  i.  page  11. 
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Consequently  the  intermediary  solution  was  adopted  by 
the  Arbitrator  in  the  terms  contained  in  the  Convention  : 

**  From  the  principal  source  of  the  River  Oyapoc  to  the  Dutch 
frontier,  the  line  of  water-parting  of  the  basin  of  the  Amazon,  which  in 
this  region  is  constituted  almost  in  its  totality  by  the  summit- line  {ligne  de 
faite)  of  the  Tumuc-Humac  mountains,  forms  the  interior  boundary."  ^ 

The  first  time  that  the  '^ great  mountain-chain  which  con- 
stitutes the  water-parting "  is  mentioned  as  a  boundary 
between  French  and  Portuguese  Guiana  is  in  1801  ;  this 
great  chain  was  depicted  in  the  most  ancient  maps  as  the 
**  Globe  de  Zurich"  (1595)  *  or  indicated  by  inscriptions  such 
as  **^  cette  hauteur  regne  une  chatne  de  montagnes,"  as  in 
D'Anville's  map  (1748)';  in  subsequent  maps,  as  in  Beau- 
champ's  (1815)  and  Bru6  (1816  and  182 1).  it  was  called 
**  Cordilleres  du  Nord";  and  in  Buchon's  map  (1825)  **  Mon- 
tagnes  de  Tamenrague — Grande  chatne  qui  fait  le  partage  des 
eauxl'  *  expression  verbally  identical  with  that  used  for  de- 
fining the  boundary  in  the  Treaty  of  1801. 

It  may  be  remarked  here,  that  in  the  latter  Treaty,  as  in 

our  Treaty  of  1881,  the  water-parting  is   mentioned  without 

specification  ;  this  is  clearly  because,  in  either  case,  the  miin 

ox  principal  water-parting  is  meant. 

cnstomanr        Another  fact  to  which  attention  is  called  is  that 

use  of  **  great 

ei^to^ft^a  even  before  1801,  some  of  the  sources  of  the  Oyapoc 
divide,  j^^j  been  explored,  and  French  geographers  had 
ascertained  that,  orographically  speaking,  there  was  really  no 
*  mountain  chain '  between  the  sources  of  the  Oyapoc  and  the 
opposite  sources  on  the  Amazonian  slope  ;  on  the  sketch  by 


^  Premier  M^moire^  etc.,  p.  4. 
'  Loc,  cit.  PI.  27. 
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Ph.  Buache  (1766)  produced  on  behalf  of  Brazil^  a  'probable 
passage '  {portage  soupfonne)  is  indicated  between  one  of  the 
sources  of  the  Oyapoc  (the  Camopi  River),  and  that  of  the 
Cuyari  (lat  2°  46').  In  another  map  published  in  1814,  after 
surveys  made  by  M.  Leblond,  the  same  sources  appear  to  have 
been  explored  again,  and  the  inscription  "  chatne  de  mon- 
tagnes  boisdes  "  is  written  across  the  headwaters  of  the  Cuyari. 
Finally  the  whole  region  was  thoroughly  explored  in  1883  by 
H.  Coudreau,  whose  map  is  reproduced  in  Reclus  (Nouv, 
Gdogr.  Univ.,  vol.  xix.  p.  13),  under  the  title  **  Monts  Tumuc- 
Humac,"  and  included  in  the  Colonial  Atlas  of  Pelet,  from 
which  a  partial  reproduction  is  given.  xxviii. 

The  inspection  of  the  latter  map  clearly  reveals  that  there 
is  no  orographic  feature  which  could  be  called  "  great  chain 
of  mountains  "  in  that  district.     Reclus  says  : 

"In  its  ensemble,  the  system  of  the  Tumuc-Humac  lies  in  an  east-south- 
easterly direction,  parallel  to  the  coast,  between  the  estuaries  of  the  Maroni 
and  of  the  Oyapoc.  In  the  western  region  the  mountains  lie  in  two 
chains  about  40  kilometres  distant.  In  the  northern  chain  is  the 
Mitaraca  mountain  [580  m.],  and  in  the  southern  the  highest  summits, 
the  Timokatem  [800  m.]  and  Temomairem  [600  m.].  On  the  east,  both 
chains  join  by  spurs,  and  some  northern  branches  are  detached,  separat- 
ing the  Maroni  basin  {passin)  from  the  Oyapoc  watershed  (versant). 
The  Tumuc-Humac  are  prolonged  further  east,  but  without  forming  a 
continuous  ridge  {fatte  continu)for  the  water-parting.  Their  terminal 
extremity  diverges  in  a  fan-like  form  towards  the  north,  the  east,  the 
south-east,  appearing  only  as  distinguishable  prominences  between  the 
swamps.  At  the  source  of  the  Oyapoc,  among  the  mountains,  the  water- 
parting  ridges  (seuils  de  partage)  are  "so  uncertain  that,  during  the 
rainy  season  the  intermediary  ponds  and  lakelets  unite  by  continuous 
water  lines  (lignes  d*eau  continues),  though  inaccessible,  even  for  Indian 
canoes,  the  courses  of  the  Oyapoc,  the  Cachipur,  the  Araguari  and  the 
Yari,  the  latter  being  a  tributary  of  the  Amazons.*'    {Loc,  at,  pp.  13,  14.) 

This  geographical  information  was  doubtless  taken  into 


*  Loc.  cit.  Pi.  38. 
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account  in  1897,  as,  when  drawing  up  the  Arbitration  Agree- 
ment, it  was  no  longer  said 

"the  great  mountaia  chain  which  makes  the  'water  parting/" 

but 

^^XhQlxntoi  water-parting  .  .  .  which  is  constituted,  almost  in  its  totality, 
by  the  crest-line  oi  the  Tumuc-Humac  mountains.*' 

As  the  same  wording  was  adopted  for  the  Arbitral  deci- 
sion of  December  i,  .igcx^,  this  case  may  be  quoted  as  an 
instance  of  the  force  of  habit  in  the  use  of  customary  expres- 
sions— such  as  '  the  crest-line '  just  referred  to — even  when 
devoid  of  meaning  and  purpose  in  boundary  definitions  and 

Treaties. 

When  Coudreau's  map  of  the  Tumuc-Humac  is  examined, 
one  might  well  ask  what  is  meant  by  **  la  ligne  de  fatte  des 
monts  Tumuc-Humac y'  and  what  confusion  might  not  result, 
for  instance,  if  the  French  Demarcators  presently  chose  to 
adopt  the  theory  of  '  normal  watersheds  *  over  worn  out 
coverings  of  subterranean  outlets,  and  pretended  to  exclude 
from  the  '  normal  basin  of  the  Amazons '  all  the  headstreams 
of  Amazonian  tributaries  that  find  their  way  across  the  south- 
ern and  highest  ranges  of  the  Tumuc-Humac  mountains. 

If  the  Argentine  Representative's  views  were  adopted  in 
this  case,  it  might  even  be  legitimately  doubted  whether  the 
parties  who  contracted  the  Agreement  of  1897  and  the 
Arbitrator  who  signed  the  decision  really  meant  to  establish 
as  a  boundary  line  "the  water-parting  line  between  the 
sources  of  streams  flowing  to  the  Amazon  on  one  side  and  to 
the  Maroni  and  Oyapoc  on  the  other,"  on  the  ground  that  it 
would  have  been  necessary  "  to  state  it  in  very  clear  terms  " 
(Arg.  Stat.,  page  466)  and  that  the  mention  of  the  "crest  line 
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of  the  Tumuc-Humac  mountains"  would  be  wholly  unneces- 
sary if  the  water-parting  is  to  be  followed  in  any  case,  whether 
it  coincides  with  the  crest  or  not. 

The  mention  of  those  mountains  in  the  Brazilian  boundary 
definition  is  really  unnecessary  ;  its  inclusion  is  obviously  due 
to  the  practice  of  adhering  to  customary  modes  of  expression, 
— even  when  there  is  no  necessity  for  it — merely  because  they 
happen  to  embody  a  general  belief  or  an  assumption.  It 
cannot  be  doubted  that,  should  it  result,  on  closer  surveys, 
that  a  large  portion  or  the  greater  part  of  the  Amazonian 
watershed  in  the  Tumuc-Humac  region  is  not  constituted  by 
any  crest-line,  in  the  orographic  sense,  but  almost  in  its 
entirety  by  low  and  *  uncertain '  divides,  as  in  the  case  of 
the  Oyapoc,  neither  of  the  parties  would,  on  that  account,  be 
justified  in  endeavouring  to  depart  from  the  water-parting 
rule  that  has  been  agreed  upon. 

It  is  not  pretended  that  the  two  cases  are  exactly  similar, 
since  there  are  differences  both  in  the  Treaties  and  in  the 
configuration  of  the  ground  ;  but  it  is  maintained  that  the 
similarity  is  sufficient  for  arriving  at  similar  conclusions  on 
this  point :  that  of  two  expressions  which  might  be  taken 
as  indications  of  the  features  which  are  to  characterize  the 
boundary,  only  that  which  leads  to  the  adoption  of  a  pre- 
cise and  unique  line  can  be  adopted. 


Alaska    Boundary. 

The  Argentine  Representative  has  alleged  (Arg.  Stat., 
p.  1091)  that  the  proposed  Argentine  line  in  Patagonia 
has  been  devised  on  the  same  principles  as   those  followed 
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by    Dr.    Dawson   for   the   provisional   delimitation    between 
Alaska  and  Canada  ;  he  lays  special  stress  on  the  fact  that 
the  Alaskan  boundary  **  crosses  rivers  or  other  avenues  of 
commu  nication. ' ' 
nieiina  But   the  Argentine   Representative   misses   the 

cuts  livors 

M  a  resQit  point  in  this  case — as  in  the  others  already  quoted 

of  a  positive  ^ 

proviso.  — through  overlooking  the  essential  fact  that  the 
provisions  of  the  Treaty  of  1825  are  fundamentally  different 
from  those  of  our  Treaty  of  1881,  and  that  the  differences 
are  of  such  a  kind  that  they  lead  to  a  conclusion  the  very 
reverse  of  that  which  he  wishes  to  draw. 

The    Treaty,   in   fact,   says   that   from   the    56th   degree  ^pp  ^yoz, 
of  North  latitude  ^^°'  '"^7. 

"the  line  of  demarcation  shall  follow  the  summit  of  the  viountains  situated 
parallel  to  the  coast,  etc.," 

but  adds  the  qualification  that 

"  wherever  the  summit  of  the  mountains  .  .  .  shall  prove  to  be  at  a 
distance  of  more  that  ten  marine  leagues  from  the  ocean,  the  limit  .  .  . 
shall  "be  formed  by  a  line  parallel  to  the  windings  of  the  coast,  and  which 
shall  never  exceed  the  distance  of  ten  marine  leagues  therefrom." 

The  fundamental  differences  alluded  to  are  obvious  : 
in  the  first  place  the  *  summits '  named  are  not  subject 
to  the  condition  of  *  dividing  the  waters,'  and,  in  the  second 
place,  the  line  is  subject  to  the  condition  of  never  removing 
further  from  the  coast  than  ten  leagues.  How  then  can 
it  be  alleged  that  the  fact  that  rivers  are  to  be  cut  by  the 
Alaskan  boundary  is  a  reason  why  the  Patagonian  boundary 
should  cut  rivers  ? 

Whether  the  ten  leagues  are  reckoned  from  the  coast  of 
the  continent,  as  the  United  States  pretend,  or  from  the 
coast  of  the  exterior  islands^    as   Great    Britain   claims,    the 
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parallel  line  must  cut  rivers,  since  the  Pacific- Arctic  water- 
parting  lies  some  thirty  leagues  inland. 

In  this  case,  as  in  the  others,  when  there  is  cutting  of 
rivers  by  a  boundary  line,  this  result  is  only  attained,  either 
by  the  carrying  out  of  provisions  inevitably  involving  this 
result,  or  by  the  absence  of  provisions  forbidding  it. 

Sierra    Leone    Eastern    Boundary. 

The  Argentine  Representative  (Arg.  Stat,  page  459) 
remarks  that  this  case  is  "obviously  extraneous  to  the 
controversy,"  as  it  is  not  a  mountain  boundary,  though, 
with  some  inconsistency,  he  finally  concludes  that  this 
*  extraneous  *  case  "  favours  the  unquestionable  rights  of 
the  Argentine  Republic." 

It  might  indeed  be  said  that  all  the  examples  given 
are  *  extraneous'  to  the  present  controversy;  and  if  they 
were  quoted  in  our  first  Statement,  it  was  chiefly  to  make 
it  plain  that  the  water-parting  principle  in  delimitation  had 
always  been,  and  still  is,  in  full  vigour  in  the  case  of  countries 
separated  by  mountain  systems  and  even  when  no  proper 
mountain  chains  exist.  If  we  insist  on  them  now,  it  is 
principally  in  order  to  show  that  wherever  and  in  whatso- 
ever form  it  has  been  specified  and  agreed  upon,  this 
principle  has  been  applied  just  as  the  Chilean  Expert  has 
from  the  beginning  requested  that  it  should  be. 

Tbeiineno        ^^  ^^^^  respect,   it  may  be  said  that  the  Sierra 

J^^^'  Leone  boundary  is  not  "  a  conventional  line  on  flat 

^^SJ^  ground,"  as  the  Argentine  Representative  puts  it 

This  line  is  'conventional,'  indeed,  in  the  sense  that 

its  adoption  as  a  boundary  arises  out  of  a  '  Convention,'  and 
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so  IS  the  Chile- Argentine  boundary,  especially  in  Patagonia  ; 
but  it  is  truly  a  'natural*  boundary  line  since  the  Congo 
watershed  has  been  determined  by  *  Nature/  just  as  is  the 
Patagonian  watershed,  even  though  it  be  objected  that 
Nature  has  proceeded  in  an  *  abnormal '  and  *  unscientific ' 
way. 

It  might  also  be  remarked  in  passing  that  the 
oftiM     Congo  watershed  does  not  lie  in  a  'flat*  country, 

roglon* 

as  the   following   extracts   from    Colonel    Trotter's 
(the  British  Commissioner)  account  prove : 

"On  the  13th  [January  1896]  we  continued  our  ascent,  and 
gradually  rose  till  we  stood  on  the  crest  of  a  long  ridge,  running  across 
the  track  we  were  following  and  having  an  altitude,  on  the  road,  of  3,300 
feet  Our  guide  now  told  us  that  the  valley  in  front  of  us  was  that  of  the 
Tembi,  the  longest  tributary  of  the  Niger,  and  we  knew  then  that  we 
were  standing  upon  the  boundary  line  between  British  and  French 
territory,  tke  watershed  dividing  the  streams  flowing  into  the  Niger  from 
those  running  westward  into  Sierra  Leone!*  (The  Niger  Sources,  1898, 
page  46.) 

It  is  Stated  elsewhere  in  the  same  account  that  the  Camp 
at  Tembi  Kunda  was  found  to  be  2,800  feet  abov,e  sea  level ; 
that  the  altitude  on  the  watershed  west  of  the  Camp  was 
3,300  feet,  that  this  "was  considerably  lower  than  the  tops 
of  the  mountains  in  the  neighbourhood,"  that  these  are  ''  not 
much  more  than  5,000  feet  high  '* ;  that  the  country  is  "  de- 
cidedly  mountainous,*  and  that  a  base  line  was  measured,  not 
without  much  difficulty,  as  ''flat  ground  does  not  exist "  {loc. 

^ii'  PP-  53>  54.  56). 

From  the  foregoing  quotations  it  may  be  assumed  that, 

in  the  southern  portion  at  least,  the  country  is  mountainous, 

and    that,    collectively,    the    short    ranges    might   be   called 

a    *  chain   of   mountains '    with,    perhaps,    as    good   a   right 

as  the  Mounts  Tumuc-Humac  in  the  Amazonian  watershed. 
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The  demarcation  of  the  Niger  watershed  boundary  line 
supplies,  however,  an  important  precedent  against  the  con- 
tention of  the  Argentine  Expert  that  such  delimitations  are 
never  effected  without  a  previous  survey  of  the  ground 

The    boundary   line   established    by   the   Agreement   of     ^P;  ,^; 
January   21,   1895,  presents   moreover   a   peculiar  similarity 
with  that  fixed  on  by  our  Treaty  of  1881,  and  to  this  some 
reference  must  be  made. 

From  a  certain  point  of  junction,  the  boundary,  according 
to  that  Agreement, 

^*  coincides  with  a  line  drawn  straight  to  a  point  on  the  Little  Skarcies 
or  Kaba  River,  four  English  miles  south  of  the  loth  parallel  of  north 
latitude ;  and  it  then  follows  the  thalweg  of  the  Little  Skarcies  as  far  as 
the  said  parallel,  which  then  forms  the  boundary  as  far  as  its  intersection 
with  the  watershed  (^Migne  de  partage  des  eaux"),  separating  the  basin 
of  the  Niger  on  the  one  hand  from  the  basins  of  the  Little  Skarcies  and 
other  rivers  falling  westward  to  the  Atlantic  Ocean  on  the  other  hand. 
Finally,  the  frontier  follows  the  aforesaid  watershed  south  eastward, 
leaving  Kalieri  to  Great  Britain  and  Herimakuna  to  France,  until  its 
intersection  with  the  parallel  of  latitude  passing  through  Tembikunda, 
that  is  to  say  the  source  of  the  Tembiko  or  Niger."  (Blue  Book,  Treaty 
Series,  C.  7600,  page  4.) 

It  is  said  in  the  Argentine  Statement  (page  459)  that  this 
is  a  case  which  confirms  **  the  rule  according  to  which  the 
cutting  of  watercourses  is  considered  as  a  matter  of  course." 
The  first  sentence  of  the  foregoing  quotation  suffices  to  show 
the  contrary;  and  when  the  whole  Agreement  is  read  and 
the  '  map  of  the  boundary '  published  by  Colonel  Trotter  I'late  xxix. 
examined,  it  is  seen  that  every  crossing  of  a  river  is  the 
result  of  a  strict  and  invariable  rule,  such  as  the  intersection 
of  the  same  by  a  straight  line  drawn  between  two  points 
accurately  individualized,  or  by  a  parallel  of  latitude,  just  as 
the  river  Gallegos  is  cut  by  the  52nd  parallel  S.  in  the 
Patagonian    boundary.      The  circumstance  of  the  Argentine 
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Representative  alleging  the  fact  that  the  Sierra  Leone  boun- 
dary cuts  rivers,  at  places  where  the  Boundary  Agreement 
advises  it,  as  a  reason  why  the  Andean  boundary  line  ought 
to  cut  rivers  where  it  is  set  forth  that  the  line  is  to  *  divide 
the  waters,'  shows  the  ever  recurrent  delusion  under  which 
he  labours,  owing  to  his  constant  forgetfulness  of  the  fact 
that  the  Chilean  Expert  has  never  pretended  to  follow  the 
*  divortium  aqtiarum '  outside  of  the  extent  for  which  the  line 
is  subject,  by  Treaty,  to  the  condition  of  dividing  the  waters. 

The  Agreement  of  1895  further  states  : 


miH^:  Its 

'^ *Mcap  "  The  boundary  defined  in  this  Agreement  is  marked  on 

the  map,  which  is  annexed  hereto  '' ; 

and  in  a  supplementary  Article  it  is  said  : 

*' Although  the  delineation  of  the  line  of  demarcation  on  the  map  .  .  . 
is  believed  to  be  generally  accurate,  it  shall  not  be  considered  as  an 
absolutely  correct  representation  of  that  line  until  it  has  been  confirmed 
by  future  surveys." 

It  was  further  agreed  that  the  Commissioners 

"  shall  be  guided  by  the  description  of  the  frontier  as  set  forth  in  the 
Agreement,'*  and  that  they  "  shall  be  permitted  to  modify  the  same  line 
of  demarcation  for  the  purpose  of  delineating  its  direction  with  greater 
accuracy,  and  also  to  rectify  the  position  of  the  watersheds^  etc.  .  .  . 
indicated  on  the  map  above  referred  to.*' 

In  substance  the  disposition  just  quoted  is  very  similar  to 
that  contained  in  Article  7  of  the  Protocol  of  1893,  according 
to  which  the  Experts  or  their  Assistants  are  enjoined  to 

*' collect  the  necessary  information  in  order  to  draw  on  paper  the 
dividing  line  that  they  should  be  marking  out  on  the  ground  " ; 

and  the  British  Commissioner,  so  far  as  the  Niger  watershed 
was  concerned,  interpreted  the  former  just  as  the  Chilean 
Expert  interpreted  the  latter :  that  is  to  say,  that  for  the 
tracing  of  the  water-parting  line,  he  did  not  take  any  previous 
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survey  into  consideration,  and  that  the  sole  object  of  the 
survey — which  was  made  simultaneously  with  the  demarca- 
tion— was  to  obtain  a  more  accurate  delineation  of  the  line 
of  water-parting  on  the  maps.     Colonel  Trotter  says  : 

"The  expedition  described  in  this  work  was  undertaken  with  the 
object  of  marking  out  on  the  ground  the  boundary  between  French 
Guinea  and  Sierra  Leone  which  had  been  agreed  upon  between  Great 
Britain  and  France  on  January  21,  1895  •  •  •  Of  the  ground  covered 
by  the  Agreement,  absolutely  nothing  was  known  except  at  one  or  two 
points."    {The  Niger  Sources^  page  i.) 

As  a  matter  of  fact,  on  comparing  the  preliminary  map 
annexed  to  the  Agreement  with  Colonel  Trotter's  map,  it 
will  be  noted  that  the  delineations  are  so  different  that  if 
both  extremities  of  the  watershed  boundary,  at  Tembikunda 
and  at  the  loth  parallel,  are  joined  by  a  straight  line,  the 
convolutions  of  the  boundary  line  appear  on  different  sides 
in  the  two  maps,  and  some  villages  near  the  headstreams 
(as  those  named  Sansanbalia,  Bali,  Karafaia),  and  even 
districts  (Mongo)  that  were  shown  on  one  side  in  the  pre- 
liminary map,  were  found  to  be  on  the  other,  while  the 
**  Konke  range,"  on  which  the  boundary  was  marked  in  said 
map,  does  not  even  appear  in  the  map  of  the  demarcation. 

The  cases  of  the  Niger  and  Patagonian  watersheds  may 
then  be  compared,  as  regards  the  demarcation,  in  this  sense  : 
that  a  *  divortium  aquarum '  line  has  been  set  forth  by 
agreement  in  each  case,  and  that  no  accurate  survey  of  the 
country  existed ;  it  is  held  in  consequence  that  since  the 
water-parting  line  was  marked  out  in  the  one  case  at  the 
same  time  that  the  survey  was  being  made,  so  it  could  have  \ 

been  in  the  other,  had  the  strict  sense  of  the  rule  of  *  dividing 
the  waters '  been  respected. 
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Congo  Basin  Boundaries. 

It  is  almost  needless  to  remark  that  the  Nile-Congo  water- 
shed has  not  been  quoted  in  order  "  to  define  the  Argentine- 
Chilean  boundary"  (Arg.  Stat.,  page  457),  but  only  to  show 
that,  whether  in  plains  or  in  mountains,  the  Boundary  Treaties 
always  mean  by  a  *  watershed,*  a  water-parting  line. 

It  might  be  added  that  the  Treaty  of  Brussels  (1894)  not 
only  established  as  a  boundary  the  Congo- Nile  watershed  on 
the  north,  but  also  the  Congo-Zambesi  on  the  south  along 
nearly  eight  degrees  of  longitude,  which  are  defined  by  this 
single  expression  "  the  watershed  between  the  Congo  and  the 
Zambesi."  This  case  may  be  quoted  as  a  good  example  of 
the  convenience  and  accuracy  of  the  definition  of  a  boundary 
through  an  unknown  region  by  a  water-divide.  When  the  map 
in  Hertslet's  Africa  by  Treaty  (page  1008),  is  compared  with 
the  recent  surveys  of  Captain  Lemaire  {Mouvement  Giogra- 
phique,  1900,  page  17),  it  is  seen  that  though  the  delineation 
of  the  "  ligne  de  faite  Congo- Zambdze''  is  vastly  different  from 
what  it  was  thought  to  be — the  differences  in  some  places 
amounting  to  T  in  latitude — this  will  not  occasion  the  least 
difficulty  in  the  delimitation,  simply  because  a  true  '  principle 
of  demarcation '  has  been  selected,  capable  of  being  applied 
as  an  *  invariable  rule,*  and  leaving  no  room  for  the  personal 
appreciation  of  geographical  features. 

Natal  Boundaries. 

The  citation  of  this  case  is  alleged  to  be  inconsistent  with 
the  Chilean  pretensions  because  the  "  Continental  divide  is  not 
even  mentioned"  in  the  Proclamation  of  1888. 
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•Waters  We  need  not  insist  on  the  misconstruction  of  the 

■hods '  or 

•orevta'    Chilean  contention  which  is  involved  in  this  remark. 

never  ont 

by  rivers.  If  reference  is  made  to  this  case  again,  it  is  merely 
to  call  attention  to  the  fact  that,  in  Natal  as  well  as  in  other 
African  boundaries,  the  term  *  watershed  *  or  '  crest,'  without 
any  other  qualification,  are  only  used  as  comprehensive  terms 
when  the  range  or  mountain  to  which  it  refers  is  not  crossed 
by  any  watercourse  in  the  extent  within  which  the  boundary 
extends. 

The  Eastern  Basutoland  Boundary,  from  the  *•  Mont  aux 
Sources  "  is  defined  thus  : 

"Thence  westward  along  the  Drakensberg,  between  the  watersheds  of 
the  Orange  River  and  the  St.  John  River  to  the  source  of  the  Tees." 
(Hertslet,  the  Map  of  Africa  by  Treaty^  p.  330.) 

The  Western  Natal  boundary  is  defined  as  running 

**  along  the  crest  or  watershed  of  the  said  mountains."  {Loc.  cit.  p. 
456.) 

and 

**  along  the  ridge  of  the  Drakensberg,  dividing  the  wcUers  flowing  into 
the  Gansvlei  stream  from  the  waters  flowing  into  the  sources  of  the 
Buffalo,  etc."    {Loc.  cit,  p.  842.) 

In  the  Acts  of  Annexation  of  Griqualand  East  and  Nor- 
mansland  (Hertslet,  loc.  cit.  pages  353  and  436)  the  expres- 
sions ''along  the  watershed''  ''keeping  the  watershed''  and 
"following  the  watershed''  occur  many  times,  referring  to 
short  or  longer  stretches  ;  but  if  the  lines  are  examined  on  a 
map,  it  will  be  seen  that  no  *  watershed '  line,  long  or  short, 
is  understood  to  cross  a  watercourse  or  even  a  ravine. 

On  the  contrary,  when  the  intention  has  been  that  a  boun- 
dary line  should  run  along  the  successive  crests  of  ranges  that 
are  cut  across  by  rivers — especially  if  important  rivers — the 
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circumstance  has  been  carefully  mentioned  or  otherwise  im- 
plied in  the  definition  of  the  boundary. 

As  an  instance  in  point  the  Transvaal  eastern  boundary 
along  the  Libombo  range  as  defined  in  the  Convention  of 
August  3,  1 88 1,  may  be  quoted.  It  says,  referring  to  the 
dividing  line  : 

**  Thence  [from  Kamhlubana  peak]  in  a  straight  line  to  Mananga,  a 
point  in  the  Libombo  range,  and  thence  to  the  nearest  point  in  the  Portu- 
guese frontier  on  the  Libombo  range ;  thence  along  t?u  summits  of  the  Li- 
bombo range  to  the  middle  of  the  Poort  [water-gap]  where  the  Komati  River 
passes  through  it,  called  the  lowest  Komati  Poort ;  thence  in  a  north-by- 
easterly  direction  to  Pokioens  Kop,  situated  on  the  north  side  of  Olifant's 
River,  where  it  passes  through  the  ridges  ;  thence  about  north-north-west 
to  the  nearest  point  of  Serra  de  Chicundo  ;  and  thence  to  the  junction  of 
the  Pafuri  River  with  the  Limpopo  or  Crocodile  River."  {Loc.  cit, 
p.  844.) 

It  is  to  be  observed  that  **the  summits  of  the  Libombo 
range  "  have  been  simply  mentioned  ;  there  is  no  mention  of 
a  *  general  watershed*  or  of  *  summits  dividing  the  waters' ; 
it  is  worth  remarking  also  that  much  greater  pains  has  been 
taken  in  defining  the  boundary  in  this  case  than  in  those 
where  a  *  watershed  line '  is  followed,  and  that  points  in  the 
vicinity  of,  or  on  the  chief  rivers  to  be  crossed  by,  the  boun- 
dary have  been  mentioned. 

The  In  addition  to  the  foregoing  remarks,  something 

bergranire  may  be  said  as  to  the  orogfraphic  character  of  the 

1«  but  the  o      IT 

broken  edge  mountains  previously  referred  to.     In  a  description 
tableland,    of  Natal  we  find  ^  : 

**  Within  100  miles  of  the  frontier  of  Natal  the  range  assumes  the 
name  of  the  Dragon  or  Drakensberg  .  .  .  This  range,  however,  it  must 


*     Henry  Brook's   History  and  Description  of  the  Colony  of  Natal ^    London, 
1876,  p.  2. 
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be  understood  is  properly  but  the  broken  edge  of  the  high  tableland  of  the 
great  southern  tract  of  the  vast  Continent" 

It  is  further  observed  that  "  from  the  seaward  side  it  bears 
the  aspect  of  a  true  mountain  chain  "  but  that  once  the  sum- 
mit is  reached  it  is  discovered  "  that  it  is  a  broken  step  rather 
than  a  ridge','  and  that  **  it  is  a  barely  undulating  plain  instead 
of  a  descent "  that  the  traveller  has  before  him. 

This  description,  which  is  confirmed  by  the  ordnance  map  Plate  xxxi. 
here  reproduced,  might  well  be  applied  to  the  Patagonian 
water-parting  ridge  between  45°  and  46°  30',  where  at  many 
places  it  follows  the  edge  of  the  tableland,  and  for  the  traveller 
coming  from  the  east,  it  does  not  offer  the  aspect  of  a  moun- 
tain crest,  as  it  does  for  those  who  come  from  the  west. 


Patagonia  and  Tierra  del  Fuego  Boundaries. 

No  pre-  ^^  ^^  utterly  impossible  to  understand  what  may 

Air^^^V^^   ^^   argumentative   value  of  the   fact   brought 
forward,    as   favouring    the    Argentine    pretensions 
of  deviating  from  the  Andean  divide  : 

"  That  part  of  the  Argentine  Chilean  boundary  already  marked  out 
cuts  the  affluents  of  the  Rio  Gallegos  and  some  streams  iii  Tierra  del 
Fuego."    (Arg.  Stat.,  page  461.) 

The  Tribunal  is  well  aware  that  the  cutting  of  the  affluents 
of  the  Gallegos  by  the  boundary  line  already  marked  out  is 
effected  in  consequence  of  this  section  of  the  boundary  being 
constituted  by  the  52nd  parallel,  in  virtue  of  Article  2  of  the 
Boundary  Treaty,  to  the  execution  of  which  Chile  has  never 
raised  any  objection. 

Does  the  Argentine  Representative  wish  to  convey  the 
idea  that,  because  the  Chilean  Expert  directed  his  Assistants 
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to  mark  out  the  ^2nd parallel  ^lCtoss  rivers,  he  ought  also  to 
have  directed  them  to  mark  out  the  Andean  water-parting  or 
divortium  aquarum  line  across  water-courses,  and  to  allow 
them  to  leave  the  headstreams  of  rivers  flowing  to  the  Pacific 
on  the  Atlantic  side  of  a  line  which  was  subject  to  pass 
between  those  headstreams  ?  How  has  he  failed  to  perceive 
that  the  52nd  parallel  can  no  more  claim  to  divide  the  waters 
than  the  Andean  divortium  aquarum  can  claim  to  follow  a 
parallel  or  a  meridian  ? 

The  argument  that  the  Andean  boundary,  which  is  defined 
by  the  condition  of  water-partings  must  intersect  rivers, 
because  another  section  of  the  boundary  line,  which  is  defined 
as  a  parallel  of  latitude,  does  so,  might  be  more  justly  reversed, 
to  the  effect  that  no  objection  can  be  raised  against  the  section 
of  the  boundary  which  runs  from  north  to  south  deviating 
from  the  *  highest  crests,'  since  other  sections  running  from 
west  to  east  are  *  already  marked  out '  on  flat  ground. 

But  the  Tribunal  is  told  that  "  this  is  not  all/'  as 
**  countries  divided  by  mountains,  in  defining  their  limits  of 
jurisdiction,  have  set  aside  the  origin  of  rivers "  (Arg. 
Stat.,  page  61).  The  Argentine  Representative  might 
have  gone  further,  and  said  that  they  have  'set  aside  the 
mountains '  too,  in  many  cases,  even  among  those  that  he 
so  complacently  quotes. 

Does  the  Argentine  Representative  imply  that  the  Pyre- 
nean  boundary  across  the  Segre  and  the  Garonne  head- 
streams  is  marked  out  by  "  the  principal  chain  of  the 
Pyrenees  "  }  Does  he  mean  to  say  that  '*  the  line  of  the  Alps 
between  France  and  Italy  which  intersects  the  River  Roja  "  is 
the  "  main  chain "  of  these  mountains  ?  that  the  Buthan, 
Sikkim,  Nepal  and  Kashmeer  boundaries  in  the  Himalaya  are 
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subject  to  any  "  high  crest  watershed"  rule  ?  that  the  Swiss 
Tessin  and  the  Tirolian  upper  Adige  are  excluded  from 
Italian  territory  in  consequence  of  the  'scientific  watershed' 
of  the  Alps  ? 

If  these  are  the  examples  put  forward  on  the  Argentine 
side  as  the  results  to  be  attained  in  virtue  of  the  Argentine 
interpretation  of  our  Boundary  Treaty,  it  might  be  said  with 
truth  that  no  better  instances  could  be  afforded  in  evidence  of 
the  unsatisfactory  results  obtained  in  boundary  delimitation 
owing  to  the  want  of  a  fixed  principle  or  *  invariable  rule/ 


Conclusion. 

In  conclusion,  the  precedents  established  in  the  cases  that 
have  been  quoted  and  many  others,  may  be  summed  up  as 
follows  : 

1.  That  the  rule  of  the  '*  water-parting"  has  always  been, 
and  actually  is,  used  as  a  'principle  of  demarcation,'  and  that  it 
is  the  acknowledged  principle  in  the  case  of  mountains,  when 
no  other  principle  is  stated  and  when  no  conventional  lines 
are  established. 

2.  That  when,  as  occurs  in  most  cases,  the  water-parting 
rule  is  not  to  be  applied  for  the  whole  length  of  a  boundary 
line,  the  Agreement  always  states  in  a  definite  manner  the 
extent  of  the  stretches  within  which  the  rule  must  apply. 

3.  That  it  has  been  usual  to  take  for  granted  the  existence 

of  continuous  chains  of  mountains  in  unexplored  countries  in 

-the  region  of  the  *  great  water-partings,'  and  that  it  became 

customary  to  couple  the  enjoining  of  the  water-parting  rule 

with   the  statement — sometimes  inconsistent  with  fact — ^that 
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this    line    runs    along    the    •  highest    ground,'    over    *  high 
summits '  or  even  over  mountains  indicated  by  their  names. 

The  first  conclusion  is  all  that  is  needed  to  explain  why  the 
negotiators  of  1876  and  1881  chose  the  water-parting  as  the 
principle  of  demarcation  to  be  applied  in  the  Andes.  The 
third  one  explains  the  terms  in  which  the  principle  is  framed, 
while  the  second  justifies  the  Chilean  contention  to  carry  out 
the  execution  of  the  principle  within  the  extent  for  which  it 
has  been  agreed  to. 
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